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1774.    June  28.    Thomas  Potts  and  Others  against  The  Trustees  of  the 

Turnpike  Ho  ads  in  the  Shire  of  Roxburgh. 

JURISDICTION— HIGHWAYS. 

This  case  depended  chiefly  on  matters  of  fact.  Some  important  questions 
however  occurred  in  it,  and  received  determination. 

The  Court  was  of  opinion,  that  it  had  a  jurisdiction  to  inquire  whether  tlie 
trustees  had  exceeded  the  powers  committed  to  them  by  statute. 

The  Court  was  also  of  opinion,  that  any  person  who  touched  the  turnpike 
road,  was  bound  to  pay  toll  j  and  that  liiere  was  no  legal  difference  between  going 
in  the  road  a  yard,  or  a  hundred  yards,  or  a  mile :  that,  in  such  case,  the  only 
remedy  lay  in  the  equitable  power  of  compo^tion  intrusted  with  the  eommis- 
siooers* 

Act.  Ilay  Campbell.    Alt.  H.  Dundas* 

Reporter^  Coaiston. 


1774.     June  S8.    George  Boyd  of  Parkhead  against  John  Botp  of 

Threaprig, 

CONQUEST. 

A  fath^  had  taken  a  disposition  in  favovr  of  himself  and  his  wife,  in  oonjuBct  fee  and  life* 
rent,  for  the  wife's  liferent,  and  to  their  son  in  fee,  with  a  reserved  faculty  to  burden 
without  the  consent  of  either.  Afterwards,  he  took  a  disposition  to  other  lands  in 
favour  of  himself  and  his  wife,  in  liferent,  and  to  their  son  in  fee ;  whom  iSedling,  to 
the  fathers  nearest  heirs  or  assignees  in  fee.  On  the  fiedlure  of  father  and  son,  the  suc- 
cession devolved  on  the  heir-of-line,  not  of  conquest. 

IFacuUy  Collection,  YI.  315  j  Dictionary,  3070.} 

MoNBODDO.  Here  is  a  charter  of  resignation,  not  a  confirmation  or  precept 
of  clare  constat.  I  make  no  doubt  that  the  father  meant  to  make  up  his  titles 
by  a  charter  of  confirmation ;  but  we  must  not  overturn  the  law  to  sanctify  his 
blunders:  my  doubt  is,  whether  there  is  not  sl pra^ceptio hareditatis  in  the  son  ? 
The  father  meant  to  save  the  son  the  expense  of  a  service. 

President.    It  would  be  dangerous  to  go  against  the  words  of  a  deed. 

CoALtSTON.  The  deed  might  have  been  liable  to  a  reduction  on  the  Act 
1621 ;  but  then  the  son  would  have  been  liable  in  valorem  only,  not  on  the 
passive  title  of  prceceptio  hcereditatis. 

PiTFOUR.  It  is  a  principle  in  law^  that  duo  non  possunt  esse  domini  eju^dem 
rei  eodem  tempore  in  sotidum.  In  tl^  case  of  Captain  Livingston  against  Lord 
Najuer,  the  Court  adhered  strictly  to  feudal  forms,  and  the  House  of  Lords 
affirmed  its  judgments 
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[He  said  a  great  deal  more ;  but  his  voice  is  so  low  that  no  one  could  hear 
^  I  \  //  /j  /        ^*^  argument] 

\   y  .    /         On  the  2Sth  June  1774,  "  The  Lords  preferred  the  heir  of  conquest/* 
/  y  ^  ^  Act.  W.  Baillie.    Alt.  R.  McQueen. 

'  ■  Reporter^  Coalston. 


^'     f     'I      ■) 


1774-    Jtine  28.    Joseph  Cave  and  his  Attoeney  against  The  Governors  of 

the  Merchant  Maiden  Hospital  of  Edinburgh. 


HEIR  APPARENT. 


The  Heir  Apparent  of  a  person  originally  vested  with  a  right  of  presentation  to  an  ho»- 
pitaly  by  the  deed  of  a  third  party,  was  found  entitled,  without  a  service,  to  present 
upon  a  vacancy. 

IFacuUy  Collection,  VI.  818  j  Diet.  5«90.] 

PiTFOUR.  This  right  of  presentation  maybe  assimilated  to  a  title  of  hon* 
our,  which  infers  no  passive  title. 

Coalston.  I  should  have  some  doubt  whether  a  service,  in  this  case,  would 
not  imply  a  passive  title ;  but  I  do  not  think  a  service  necessary.  When  Mr 
Cave  gives  a  presentation,  he  does  it  suo  periculo. 

N.B. — In  this  case,  there  was  a  material  circumstance  which  escaped  the 
parties.  A  right  of  presentation  is  given  when  a  donation  amounts  to  L.2400, 
or  3600  merks :  Here  the  donation  was  only  2000,  and  consequently  Cave 
had  no  pretence  for  presenting.] 

Act.  Ilay  Campbell.     Alt.  J.  M'Laurin. 

Report er,  Gardenston. 


1774.    March  1.     Patrick  Heron  of  Heron,  Esq.  against  Doctor  Andrew 

Heron. 

INHIBITION—APPEAL. 

After  appeal  taken  from  judgmentB  of  this  Court,  and  served  hinc  indty  it  is  competent  to 
the  pursuer  to  use  an  Inhibition  against  the  defender  as  on  a  dependance. 

IFacuUy  Colleciiotit  VI.  p.  320  \  Dktionaiy,  7007.] 

I 

Hailes.    The  order  of  the  House  of  LordSj  1709,  respects  not  inhibitions  ; 
80»  by  authorising  such  letters,  we  offend  not  against  that  order.    The  House 
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of  Lords  cannot  issue  a  wdrrant  for  letters  of  inhibition.    If  we  cannot,  there 
is  a  danger  and  a  wrone  without  remedy. 

Gardbnston.  If  tne  judgment  or  tliis  Court  is  affirmed,  the  inhibition 
may  support  that  affirmance.    If  it  is  altered,  the  inhibition  will  not  hurt  it. 

PiTFouR.  I  doubt  how  far  a  distinction  can  be  made  between  an  arrest- 
ment which  is  within  the  order  of  the  House  of  Lords  and  an  inhibition. 

MoNBODDO.  Much  has  been  said  of  the  opulence  of  the  debtor ;  but  that 
is  out  of  the  question  :  The  creditor  may  use  the  diligence  of  the  law.  I  doubt 
as  to  the  second  point,  not  on  account  of  the  case  of  Carlisle^  which  is  nothing 
to  the  purpose,  ihe  scruple  as  to  the  order  of  the  House  of  Peers  occurred 
in  171^,  as  appears  from  Fountainhall.  Indeed  the  words  of  that  order  are 
strong. 

Alva.  Here  is  nothing  more  than  taking  a  step  in  order  to  preserve  thQ 
subject  in  controversy ;  just  like  stopping  a  person  in  meditationefugce. 

AucHiNLECK.  How  Can  that  be  called  execution  which  may  be  used  on  the 
very  first  day  of  the  dependance  ? 

/usTicE-CLERK.  I  cauuot  go  upou  the  consideration  of  the  impropriety  of 
the  inhibition.  I  do  not  think  that  the  inhibition  can  be  called  a  diligence  in 
execution,  or  that  it  is  contrary  to  the  order  of  the  House  of  Lords.  It  seems 
odd,  that  a  man  may  secure  his  debtor's  estate  in  initio  litis^  and  not  after 
judgment  given.  The  only  difficulty  is  as  to  the  dependance  :  How  can  the 
Court  hold  that  there  is  a  dependance,  after  that  the  cause  has  been  removed 
by  both  parties  into  the  House  of  Lords  ? 

C0AX9TON.  Upon  the  supposition  of  a  dependance,  the  Court  cannot  inter* 
pose  to  recal  the  inhibition :  it  may  be  recalled  where  the  libel  ex  facie  is  ca*^ 
jumnious,  or  when  it  is  nimious>-— the  debt  being  fully  secured.  The  only 
difficulty  iS|  that  the  inhibition  has  been  raised  auer  an  appeal  served.  It  is 
not  perfectly  clear  that  an  appeal  puts  a  total  epd  to  the  dependance  in  this 
Court.  It  is  most  inexpedient  to  stop  the  diligence  of  inhibition^  We  are  not 
hampered  by  the  order  of  the  House  of  Lords. 

On  the  1st  March  1774,  "  The  Lords  found,  that,  after  appeal  taken  in  the 
cause,  within  mentioned,  by  both  parties,  hinc  inde^  and  served,  there  was  no 
dependance  in  this  Court  upon  which  inhibition  could  proceed  j  therefore  re^ 
called  the  inhibition  complained  oi^* 

For  the  petitioners,  A.  Crosbie.     Alt.  A.  Lockhart^ 

IA$^.  Auchinleck,  Coalston,  K^nnet,  Hailes, 

1774.  July  2. — Coalston.  The  interlocutor  stands  upon  this,  that  there 
was  no  dependance  in  this  Court :,  that  is  no  good  ratio  decidendi^  There  must 
be  a  dependance,  but  it  matters  not  in  what  court.  It  is  acknowledged  that 
tliis  Court  authorises  inhibitions  in  causes  before  inferior  courts  ;  but  it  is  said 
this  is  because  such  quesions  may  be  agitated  in  tln3  Cpurt.  This  seems  an  in* 
sufficient  reason :  here^  however,  it  is  unluckily  used,  for  the  cause  must  have 
come  from  the  House  of  Lords,  and  has  come  into  this  Court.  The  order  of 
the  House  of  Lords  must  not  be  judaically  interpreted.  It  applies  not  to  this 
cause. 

PaESiDEifT,     I  can  find  no  argument  to  support  tbia  interlocutor.    The 
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coming  back  of  the  cause  shows,  that  the  order  of  the  House  of  Lotds  applies 
not. 

On  the  ?d  July  177*f  "  The  Lords  repelled  the  objection,  and  found  the  in- 
hibition valid  and  subsisting ;"  altering  their  interlocutor  Ist  March  I774. 

For  Dr  Heron,  A.  Lockhart.    Alt.  P.  Murray. 


1774-    J^^y  S.    Alexander  Fraser  of  Torbreck  against  George  Mukro  of 

Culcairn. 

BANKRUPT. 
Liberid  interpretation  of  the  word  imprisonment 

^Faculty  Collection,  VI.  3«6  j  Diet.  1 109.] 

Gardenston.  The  judgment  of  the  House  of  Lords  in  the  case  of  Wood- 
ston,  makes  apprehending  by  a  messenger  equal  to  imprisonment.  We  cannot 
distinguish  between  apprehending  for  a  day  or  apprehending  for  an  hour. 

Hailes.  a  case  occurred  before  me,  as  Ordinary,  Elliot  against  Scott.  I 
gave  the  judgment  which  this  Court  gave  in  the  case  of  Woodstoun  ;  but  the 
Court  altered  my  interlocutor,  and  followed  the  judgment  which  the  House  of 
Peers  gave  in  that  case. 

Pitfour.  My  doubt  is,  ^Vhether  the  House  of  Peers  determined  the  point 
of  law.  The  statute  I696  is  a  salutary  one,  but  the  boldest  ever  made  in  this 
country  with  regard  to  the  retrospect.  Had  it  only  determined  as  to  facts, 
"v^ich  might  have  come  to  the  knowledge  of  creditors,  it  would  not  have  been 
so  extraordinary. 

Justice- Clerk.  There  is  strong  evidence  of  diligence  of  all  kinds  having 
been  out  against  this  debtor.  He  was  apprehended  more  than  once,  kept  in 
custody  for  some  hours  at  one  time,  ana  an  hour  at  another  time.  I  cannot 
allow  myself  to  distinguish  between  custody  for  one  hour  or  ten  hours.  Such 
distinction  would  lead  to  arbitrary  conclusions.  The  taking  a  man  into  cus- 
tody is  a  matter  of  more  notoriety  than  the  not  finding  a  man  at  home ;  but  we 
are  not  to  judge  from  notoriety.  I  should  be  sorry  to  see  tlie  Court  waver  in  a 
point  which  has  been  so  well  established  ever  since  the  decision  of  the  House 
of  Lords  in  the  case  of  Woodstoun. 

Kennet.  This  statute  deserves  a  liberal  interpretation,  and  so  the  Hou$e 
of  Peers  has  found,  by  making  custody  iix  the  bands  of  a;  messenger  equal  to 
imprisonment. 

C0AX.STON.  Before  the  decision  of  Woodstoun  the  case  was  doubtful.  Judg- 
ments to  that  effect  bad  been  given  in  the  Outer- House,  and  acquiesced  in, 
holding  it  as  a  doubtful  point.  It  is  now  determined  in  the  House  of  Peers. 
I  think  that  the  judgment  of  the  House  of  Peers,  in  a  doubtful  point,'  must  be 
the  rule.  The  only  question  is,  Whether  there  are  any  special  circumstances 
that  tend  to  distinguish  this  case  from  that  of  Woodstoun.     I  expected  that 
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Lord  Pitfour  would  have  pointed  out  the  distinction •  I  see  none.  I  <:anaot 
enter  into  the  doctrine  of  notoriety.  If  I  could,  the  circumstances  of  notoriety 
here  are  as  strong  as  any  thing  required  by  the  statute* 

Kaimes.  Here  is  a  statute  calculated  to  obviate  different  undue  preferences. 
The  case  which  now  occurs  is  not  mentioned  in  tlie  statute.  Q^iipr.  Can  we 
extend  the  statute  to  it  ?  I  look  upon  it  as  a  casus  incogitcUus  omissus  per  in- 
0iriam.  It  belongs  to  a  Court  of  equity  to  supply  that  defect.  If  that  is  com- 
petent to  the  Court  of  Session,  it  is  still  more  to  the  House  of  Peers. 

Alva.  The  nation  must  have  considered  this  as  a  settled  point  for  some 
time.  It  is  dangerous  to  remove  land-marks,  although  the  marches  may  not  be 
so  straight  as  We  would  wish. 

PgEsxDBNT.  Read  the  argument  iu  the  case  of  Woodstoun.  Lord  Hard- 
wicke's  opinion  lay  on  this,  that  a  man  apprehended  was  legally  in  prison.  I  am 
entitled  to  inquire  into  the  proceedings  of  the  House  of  Lords,  as  being  a 
court  of  equity ;  but  the  House  of  Lords  has  no  more  power  than  we  have. 

[This,  in  answer  to  a  rash  expression  of  Lord  Kaimes,  that  the  House  of 
Lords  had  still  more  power  in  equity  than  the  Court  of  Session ;  but  which  opi- 
nion he  retracted.3 

On  the  3d  July  1774,  the  Lords  found  that  the  debtor  fell  within  the  statute 
1696. 

Act.  Hay  Campbell.    Alt-  R.  McQueen. 

Reporter^  Gardenston. 


1774.    Jubf  5.  Jam£S  Hill  against  Mary  Hill. 

PERSONAL  AND  REAL. 

A  faculty  to  burden,  to  the  extent  of  a  certam  sum,  bring  reserved  in  a  disposition  by  a 
mother  to  a  son, .  who,  of  even  date,  granted  a  relative  personal  obligation  therefor*- 
whether  that  sum  was  thereby  made  a  real  burden  de  prmsenH  f  whether  the  faculty 
was  exercised  habiH  modOf  by  after  deeds  of  the  mother's  executed  with  that  view? 

[Fflc.  Co//.  VI.  321 ;  Dkt.  10,180.] 

MoNBODoo.  A  great  deal  of  the  argument  goes  to  matters  distinct  from  the 
merits  of  the  cause ;  which  turns  upon  this  single  pmnt,  Whether  the  8000 
merks  are  a  real  burden  on  the  land?    I  am  clear  that  there  is  a  real  burden. 

CoALSTON.  A  reserved  faculty  does  not  create  a  real  burden  on  lands. 
Here  there  was  a  real  burden,  if  exercised.  The  difficulty  is,  that  the  power 
has  not  been  exercised  in  a  proper  manner :  it  is  in  a  personal  not  an  heritable 
bond.  Intention  is  not  sufficient.  In  the  case  of  a  bond  secluding  executors, 
intention  is  not  carried  into  execution. 

Kaimes.  a  faculty  is  not  a  burden.  It  is  neither  a  moveable  nor  an  herit- 
able subject.  But  this  is  an  anomalous  case ;  a  marriage  contract,  exfade^ 
containing  a  faculty^  but,  in  another  deed  of  the  same  date,  converted  into  a 
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burden.  Had  this  been  done  in  the  same  deed,  it  would  have  been  clearly  a 
burden.  Why  should  its  being  in  another  deed  make  any  difference  ? 

Alva.  The  intention  of  parties  is  plain.  No  one  could  pretend  ignorance. 
All  parties  having  interest  supposed  that  there  was  a  burden. 

MoNBODDo.  In  all  the  many  cases  quoted  in  the  answers,  there  was  merely 
a  power  to  burden  :  here  an  exercise  of  the  power. 

Justice-Clerk.  The  meaning  of  the  clause  is,  that,  if  a  deed  is  executed, 
there  shall  be  a  burden. 

President,  I  thought  the  cause  clear.  There  is  no  actual  burden,  but 
merely  a  power  of  creating  a  burden* 

On  the  5th  July  l??^*  "  the  Lords  found  that  the  8000  merks  disponed  by 
Mary  Crawford  to  her  daughters,  was  moveable  quoad  the  said  daughters,  and 
descended  to  their  nearest  of  kin,  and  not  to  their  hdrs  ;"  adhering  to  Lord 
Kennet's  interlocutor. 

Act.  R.  McQueen.    Alt*  Ilav  CampbelU 

Diss.  Kaimes,  Alva^  Monboddo, 


mS.      December  8.      Lord  Frederick  Campbell,   Ix)rd  Register,  against 

Pavid  Scott  of  Scotstarvet,  Director  of  the  Chancery. 

REGISTER— CONSUETIHJR 

The  Custody  of  the  Records  of  tbe  Great  Seal  in  Chancery  appertains  to  the  office  of  the 

LQrd-Clerk-Reg;i8ter. 

[Faculty  Collection,  VI.  ^iS3i  Dictionarjf^  13,531.3 

Hailes.  I  should  be  sorry  if  the  judgment  in  17^3  were  to  be  considered 
as  a  res  judicata.  I  must  oe  permitted  to  say  that  the  case  was  carelessly  ar- 
gued in  1733.  The  lawyers  for  the  Lord  Register,  instead  of  urging  ancient 
practice,  amused  themselves  with  establishing  tbe  antiquity  of  the  ofHce  of 
Register  by  the  testimony  of  the  laws  of  Malcolm  M'Kenneth.  I  do  not  think 
that  the  judgment  1733,  in  a  possessory  action,  can  be  held  as  a  res  judicata 
against  the  present  Liord  Register.  I  see  nothing  but  late  custom  on  the  side 
of  the  Director  of  tbe  Chancery.  I  do  not  see  what  right  he  has  to  give  extracts 
which  ought  to  bear  faith  in  judgment  on  the  side  of  the  Register.  I  see  an^ 
cient  practice,  and  a  statute  tending  to  prove  that  tbe  King's  Records  ought  to 
be  in  the  custody  of  the  King's  Register. 

Alva^  a  res  judicata  is  not  s^  strong  in  questions  between  public  officers, 
as  between  private  persons.  The  x!ausQ  will  depend  upon  the  interpretation  of 
the  Act  1685. 

Gaed£nston.  The  methpd  used  by  Lord  Marchmont,  in  1733,  was  the 
.  ifsime  9s  had  been  used  by  3ir  George  Mackenzie,  and  it  was  a  proper 
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one.  t  hftve  a  great  regard  for  the  judgment  of  this  Court*  But  what  deter- 
mines one  is  the  long  usage.  Usage  has  great  effects  :  it  is  the  peculiar  exceU 
lence  of  our  law  that  by  it  the  lieges  have  a  sort  of  legislative  capacity  in 
making  and  unmaking  laws^  In  the  case  between  Weddell  and  Inglis^  clerks 
ef  the  biiiSi  long  usage  was  found  sufficient  to  vary  the  original  rights  of  office. 
Long  usage  has  set  aside  the  law  of  burghs,  as  laid  down  by  statute.  Had  it 
been  shown  to  me  that  the  disuse  of  lodging  the  records  of  the  Register  had 
been  productive  of  inconveniences,  I  should  hesitate,  But  nothing  of  this  na-* 
ture  appears.  I  see  a  constant  usage  since  1646.  There  is  no  occasion  for  the 
Courts  interposing  to  root  up  an  usage  so  inveterate. 

CoALSTOK.  No  part  of  our  law  is  more  wisely  calculated  than  that  which 
provides  for  the  Records,  and  appoints  them  to  be  transmitted  from  time  to 
time  into  the  General  Register.  I  shall  therefore  always  give  a  liberal  interpre* 
tation  to  the  statute  1685.  I  think  this  action  still  competent  upon  this 
rule,  that  every  res  judicata  may  be  overturned  upon  new  documents.  The 
cause  was  not  properly  stated  in  1733 :  the  lawyers  there  were  more  anxious  to 
show  their  learning  than  to  go  into  the  cause.  It  appears  plain,  from  the  Act 
1685,  that  all  registers  ought  to  be  transmitted  to  the  General  Register.  If  this 
question  had  occurred  recently  after  1685,  there  could  have  been  no  doubt. 
The  only  difficulty  is  from  the  usage  since  1685.  I  doubt  whether  the  plea 
from  usage  be  good  in  a  matter  of  police :  the  neglect  will  not  abrogate  the 
statute.  If  a  Lord  of  Regality  should  have  neglected  to  transmit  his  register, 
that  would  not  abrogate  the  general  law,  which  requires.it  to  be  transmitted. 

Justice-Clerk.  By  the  common  law  of  the  realm,  every  part  of  the  consti- 
tution, particularly  the  nature  and  extent  of  offices  and  jurisdictions,  may  be 
abrogated  by  usage.  The  Act  1685  seems  to  proceed  on  this  principle.  It 
only  speaks  of  clerks  who  had  been  in  use  to  transmit  their  registers.  If  the 
Lord  Register  at  that  period  had  thought  his  power  was  such,  he  would  have 
demanded  the  charters  from  the  Chancery ;  but  he  thought  he  had  no  power, 
and  therefore  never  demanded  them.  If  it  could  be  shown  that  the  judgment 
1733  had  been  pronounced  upon  error,  the  argument  against  it  would  be  co- 
gent. The  cause  was  perhaps  not  fully  argued, — ^but  the  material  thing,  the 
usage  since  1646,  was  urged. 

Kaimes.  The  judgment  1733  is  no  more  than  an  interlocutor  in  a  possessory 
action ;  besides,  it  was  founded  on  error,  and  error  can  never  sanctify*  We 
have  it  from  the  civil  law,  that  an  error  in  fact  renders  a  decree  ipso  jure  null. 
The  question  is.  Whether  the  Chancery  is  under  the  rule,  or  under  the  excep- 
tion in  the  statute  1685.  To  clear  this,  we  hsLve^rst  a  delivery  of  the  records 
for  eight  years,  actually  made  to  the  General  Register.  The  question  is,  JIow 
came  they  there  ?  I  answer,  regularly ;  because  the  contrary  is  not  proved 
Secondly^  The  warrant  of  the  Court  of  Session  in  1683,  against  which  Jiie  Di- 
rector of  the  Chancery  said  nothing,  though  he  must  have  known  of  it.  The 
Court  allowed  the  charters  in  the  Chancery  to  remain  there  for  five  years;  then 
came  the  Act  1685,  which  changed^ve  into  ten  years :  this  takes  away  all  con- 
suetude prior  to  1685.     I  think  nothing  of  consuetude  since  that  time. 

Elliock.  Of  Lord  Kaimes's  opinion,  for  the  reasons  given  by  him.  Great 
inconveniences  would  arise  from  a  contrary  practice.  The  Director  of  the 
Chancery  may  issue  a  vera  copia,  but  he  cannot  issue  an  extract  of  a  charter. 
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AucHiNLECK.  I  know  that  at  present  both  offices  are  in  very  eood  hands. 
It  is  not  alleged  on  the  part  of  the  Register  iJiat  retoun  were  ever  delivered  to 
him.  As  to  charters,  originally  there  was  no  record  of  charters.  In  the  an- 
cient rolls  charters  are  engrossed  not  according  to  their  dates,  but  just  as  they 
were  brought  in.  When  our  records  were  brcNu^t  back,  after  the  Restoration, 
they  were  put  in  the  Register-house.  This  was  proper,  but  the  Lord  Register 
did  not  consider  them  of  any  consequence.  Then  came  the  Act  1685,  which 
refers  to  use.  The  question  is,  Whether  the  records  of  Chancery  fell  under  the 
rule,  or  under  the  exception  ?    I  see  no  use  previous  to  1685. 

Kaimes.  No  argument  arises  from  retours,  which  were  not  a  fumien  Juris^ 
and  were  of  no  moment  till  the  statute  l6th  Greo.  II.  concerning  elections. 

MoNBODDo.  The  retours  were  first  collected  by  the  private  authority  of  Sir 
John  Scot  of  Scotstarvet  in  1633. 

On  the  8th  December  1773,  *'  the  Lords  found  that  the  Lord  Register  haa  a 
title  to  the  custody  of  the  record  of  charters." 

Act.  Hay  Campbell.     AU.  R.  McQueen.    Rep.  Kaimes. 

Diss.  Justice-Ulerk,  Pitfour,  Gardenston,  Kennet,  Auchinleck. 

Non  liquet^  Monboddo.    Absent.  Strichen,  Alemore,  President. 


1774.    July  7.    Gardenston.    It  is  now  admitted  that  the  fe^s  in  the  two 
offices  are  the  same,  so  that  the  public  is  not  concerned ;  it  is  merely  a  patrimo- 
nial dispute  among  oflScers.     My  difficulty  lies  on  the  judgment  1730. 

Hailbs.  I  thought^  and  still  think,  that  the  judgment  1730  does  not  stand 
in  the  way.  It  was  a  judgment  m  possessorio  upon  an  erroneous  state  of  facts. 
The  Court  had  not  the  evidence  of  the  Register's  ancient  possession  which  it 
now  has.  The  more  recent  possession  is  not  sufficient  to  abrogate  a  statute 
which,  the  fact  being  understood,  seems  express. 

Justice-Clerk.  I  was  formerly  of  the  opinion  of  the  minoiity,  but  now 
have  changed  my  opinion.  We  are  called  to  give  judgment  on  the  sense  of  the 
statute  1685.  From  the  nature  of  the  Lord  Register's  office,  he  is  the  proper 
keeper  of  the  Registers.  .There  is  now  demonstrative  evidence  that  the  record 
of  charters  was  formerly  in  the  possession  of  the  Register  for  a  period  of  20i 
years ;  that  they  were  returned  to  him  after  the  Restoration  for  a  period  of  about 
ten  years  {  then  came  the  act  of  this  Court  in  1683  ;  next  the  Act  of  Parlia- 
ment I6&5,  executorial  of  the  act  of  sederunt,  only  enlarging  the  time  for 
lodging  the  records  from  Jive  to  ten  years.  The  judgment  1730  was  only  in 
possessorio.  The  proposition  which  was  not  made  good  then,  has  been  made 
good  now. 

PtTFOUR.  I  was  present  at  the  pronouncing  the  former  judgment.  I  thought 
it  right.  It  will  require  stronger  ai^ument  than  any  I  have  yet  heard  to  make 
me  think  it  wrong. 

CoALSTON.  Two  questions  here.  1^/,  Import  of  the  Act  1685 ;  Scf,  Whether 
any  thing  has  since  passed  to  make  us  determine  otherwise  than  the  tenor  of 
the  Act  suggests.  As  to  the  first  question,  had  it  recently  occurred,  it  would 
have  been  determined  by  practice,  and  that  is  now  perfectly  cleared.  There  is 
demonstrative  evidence  tiutt  the  charters  were  in  the  possession  of  the  Lord 
Register  as  of  right.    The  records  from  1628  were  never  conveyed  to  England^ 
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and  consequently  could  not  be  returned  from  England.  The  records  since 
1628,  for  many  years,  are  in  the  hands  of  the  Lord  Register;  therefore  they  are 
%o  propria  jure.  As  to  the  decision  of  this  Court  there  is  new  evidence  pro»' 
duced.  Instrumentum  noviter  repertum  will  open  up  any  decree.  I  should 
have  had  difficulty  if  every  thing  had  been  formerly  before  the  Court.  As  to 
the  practice  of  not  transmitting  the  records,  this  seems  to  imply  that  the  Act 
has  gone  into  disuse.  I  doubt  how  far  such  an  Act  can  go  into  disuse ;  but  it 
is  not  said  that  the  whole  Act  has  gone  into  disuse  :  how  can  we  hold  that  the 
Act  has  gone  partly  into  disuse  ? 

MoNBODDO.  The  res  judicata  is  no  more  than  a  judgment  \n  a  suspension. 
Had  a  declarator  been  repeated,  the  judgment  would  have  been  stronger;  yet 
still  that  might  have  been  set  aside  by  new  evidence.  The  Lord  Register  is 
the  proper  keeper  of  the  records.  The  Director  of  the  Chancery  is  no  more 
than  an  officer  who  is  a  depositary.     Prescription  will  not  apply  to  this  case. 

AucHiNLECK.  The  favour  of  the  present  possessor  is  great ;  yet  we  must  de- 
termine on  the  matter  of  right.  I  am  now  satisfied  that  the  Lord  Register  has 
the  right.  [He  was  formerly  of  a  contrary  opinion,  and  it  was  owing  to  the 
reputation  of  his  skill  in  antiquities  that  the  cause  came  to  this  second  hearing.] 
In  ancient  times  the  Lord  Register  gave  extracts,  which  shows  that  he  was 
possessed  of  the  principals.  The  Director  of  the  Chancery  has  been  in  the 
practice  of  giving  what  is  called  a  vera  copia.  It  is  not  dfifficult  to  discover 
when  this  phrase  took  place,  and  consequently  when  the  practice  began.  For- 
merly retours  were  given  back  to  the  party ;  afterwards  they  were  kept  in 
Cbanceiy,  and  a  vera  copia  given  to  the  party.  This  practice  began  about 
1640.  The  first  records  of  retours  of  Chancery  are  not  according  to  their 
dates,  but  just  as  the  Chancery  happened  to  become  possessed  of  them.  The 
exemplars  of  charters  were  introduced  in  imitation  of  this.  [The  argumen.t 
woula  have  concluded  just  as  well  that  the  vera  copia  of  a  retour  was  an 
imitation  of  a  vera  copia  of  a  charter.]  The  possession  by  the  Director  of 
the  Chancery  has  been  owing  to  the  remissness  of  the  Lord  Register.  It  is 
high  time  to  correct  the  error. 

President.  The  only  thing  that  difficults  me  here  is  the  usage  confirmed 
by  the  judgment  of  this  Court.  The  case  of  IngUs  and  WaddeU  determined 
here  and  in  the  House  of  Peers,  went  upon  usage. 

On  7th  July  177*»  "  The  Lords  preferred  the  Lord  Register  j"  adhering  tp 
their  judgment  of  8tih  December  1773. 

Act.  R.  McQueen.    AU*  Hay  Campbell. 

Jiep.  Kaimes. 
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1774.    Juhf  15     Magistrates  of  Pittenweem  against  Robert  Alei^anosr 

and  Others. 

COMMUNITY— P^Crt/Jlf  ILLICITUM. 

A  bond  granted  by  magistrates  in  office  for  a  sum  to  defiray  the  expense  of  their  own  de^ 
fence,  against  a  complaint  on  the  head  of  bribery  and  corruption,  (in  which  the  com* 

Elainers  prevailed,)  to  the  person  employed  by  them  to  conduct  that  defence,  and  by 
im  assigned  to  the  person  whose  pditical  agent  he  was,  and  where  the  principal  was  in 
the  knowledge  of  cormpt  stipulations  made  in  his  behalf  with  those  magistrates,  on 
which  tho  complaint  was  fiiunded,  was  found  net  binding  as  a  debt  upon  the  burgh* 

LFac.  Col.  VI.  339  j  Diet.  9597.1 

Gardenston.  a  defence  bonajide  made  will  be  a  charge  against  the  estate 
of  the  person  whose  estate  is  administered  ;  but  that  will  not  apply  to  an  action 
for  msuversation,  in  which  judgment  was  ultimately  pronounoed  against  the 
persons  administering.     I  should  think  that  a  person,  bona  iide  lending  to  ma- 

gistrates  defacto^  would  be  safe,  although  the  election  should  be  afterwards  re- 
uced. 

MoNBODOO.  The  question  is.  Whether  is  this  bond  binding  on  the  commu- 
nity ?  I  think  not,  nor  even  on  the  parties  contracting.  The  moneys  was  not 
laid  out  in  defending  the  privileges  of  the  burgh. 

Justice-Clerk.  Were  this  bond  to  be  sustained  against  the  burgh,  it  would 
ruin  the  patrimony  of  all  the  burghs  in  Scotland.  The  bond,  although  in  the 
person  of  Robert  Alexander,  cannot  be  efiectual,  lor  the  evidence  shows  that 
Robert  Alexander  had  Borthwick  for  his  agent,  and  his  brother  William  Alex- 
ander as  the  conductor  of  the  election.  What  is  done  by  a  person's  known 
agent  is  held  to  be  done  by  the  person  himself. 

AucHiNLECK.  The  present  question  gives  me  satisfaction.  It  is  happy  to 
see  the  wages  of  iniquity,  still  outstanding,  fall  to  be  paid  by  the  o&nding  per- 
sons. Strange  if  we  should  make  the  burgh  of  Pittenweem  pay  for  the  corrup- 
tion of  their  predecessors.  This  would  oe  a  certain  method  of  encouraging 
that  corruption,  which,  notwithstanding  all  our  decisions^  so  fatally  prevails. 

President.  It  gives  me  great  pleasure  to  see  the  Court  unanimoas  on  this 
question.  The  opinion  given  is  a^eeable  to  law  and  to  morality*  An  innocent 
community  is  sought  to  be  fleeced  by  the  corrupters  and  the  corrupted.  Shall 
any  law  say  they  should  reap  the  benefit  of  their  own  wrong  ? 

On  die  15th  July  1774,  "  the  Lords  found  that  the  community  cannot  be 
subjected  in  payment,  and  tberefore  reduced  quoad  it ;  reserving  to  Mr  Alex- 
ander to  insist  against  the  signers  of  the  bond,  and  to  the  signers  their  de- 
fences.*' 

Act.  J.  M'Laurin.    Alt.  R.  M<Quaen« 

Reporter^  Coalston. 
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1774.    Ju^  20.     Geobos  Middleton  of  Lethendotles  agamsi 

DUNUOB£. 

PRESCRIPTION. 

PoswsMon  for  40  yeun,  fousded  on  a  disposition  from  tlie  superior,  vrho  had 
sesuoD  in  virtne  of  the  Clan  Act,  found  sufficient  to  estaolish  a  Freacript 

IFacuUy  Collection^  VI.  386  j  Dictionary^  10,^44.] 

PiTFOUR.  I  am  clear  as  to  prescription,— no  matter  what  was  i 
title. 

President.  I  would  not  purchase  on  this  title.  The  Crown  is 
does  not  appear ;  therefore,  nothing  that  we  can  do  will  preclude 
Mr  Grahame  had  no  more  than  a  right  of  superiority  in  1780.  H 
to  the  Rollos :  their  right  remained  personal  till  1750.  No  presc 
run.  It  is  plain  that,  after  1730,  the  RoUos  applied  to  the  Crown 
upon  that  application,  they  were  saffered  to  possess.  Here  is  a  e 
possessionisXiY  the  Crown's  grant :  How  is  it  possible  to  invert  the 
I  desire  that  I  may  be  understood  as  speaking  of  the  Crown's  right, 
competition  with  any  third  party. 

Kaimes.  If  a  man  possesses  40  years  upon  a  title  of  property, 
against  all  the  world  :  but  that  is  not  the  case  here ;  the  possession 
the  Crown. 

AucHiNLECK.  The  time  was,  wh«i  the  Crown  would  have  inte 
case  like  this :  but,  blessed  be  God,  that  is  not  the  genius  of  our  ti 
incumbent  on  Lord  Dunmore  to  prove  that  the  possession  commer 
Crown's  grant. 

President.  That  cannot  be  required  of  Lord  Dunmore  :  He  ot 
progress  from  the  tenor  of  the  proceedings  before  the  Commissionei 
business  of  the  other  party  to  remove  the  objections. 

MoNBODDO.  I  went  on  the  supposition,  that  the  family  of  Hamlli 
a  disposition  of  the  lands.  That,  with  40  years'  possession,  is  incoi 
good.  It  matters  not  that  the  disponees  did,  moreover,  procure  a 
the  Crown  :  they  might  ascribe  their  possession  to  whichever  title  ( 
and  so  it  was  decided  by  the  House  of  Peers  in  the  case  of  Otter.. 

CoALSTON.     The  right  in  the  lands  was  completely  vested  in  the 
fore  1720.    Yet  I  think  that  the  right  of  Middleton  is  established 
prescription.  Without  prescription,  the  charter  to  Grahame  was  no  i 
right  to  the  superiority.    Every  word  in  Mr  M'Queen's  paper  is  sterling  law 
when  a  purchaser,  upon  charter  and  infeflment,  enters  into  possession,  %pui 
chaser  from  him,  without  infeftment,  will  complete  his,  title  by  poeitive  pre 
scription.    A  new  right  acquired  from  the  Crown  will  not  tturt  this  j  for  no 
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thing  was  paid  in  consequence  of  the  right  from  the  Crown.     All  that  our  law 
requires,  is  a  habile  title  and  possession  qiia  proprietor. 

Kaimes.     It  is  a  rule  in  our  law,  that  no  man  can  invert  the  title  of  his  pos- 
session. 

Alemore.  I  have  heard  so  good  opinions  on  both  sides,  that  I  am  doubt- 
ful how  to  form  mine.  The  person  put  into  possession  had  a  precarious  right, 
for  which  nothing  was  to  be  paid  :  how  does  it  appear  that  the  Rollos  did  not' 
continue  to  possess  on  the  Crown's  right?  Here,  in  effect,  there  were  two  pre- 
carious rights  ;  hOw  can  the  Rollos  plead  the  one  against  the  other?  I  admit 
that  they  might  have  pleaded  on  either  title  against  a  third  party.  According  to 
Middleton's  argument,  a  person  getting  right  from  a  liferenter  may  immedi*- 
ately  take  a  charter  from  John  aNokes,  and  infeft  himself  on  it :  and  if  he  live 
for  40  years,  he  will  have  the  property  secured  to  him. 

Justice-Clerk.  The  right  on  the  Clan  Act  is  out  of  the  question.  The 
only  thing  material  is  the  plea  of  positive  prescription.  Graname's  charter 
was  a  charter  of  the  lands,  burdened  with  the  dominium  utile.  RoUo  forfeited. 
The  king  was  declared,  by  statute,  to  be  vested  in  the  lands :  this  is  as  good 
as  if  a  tiue  had  been  made  up  to  the  lands.  They  were  surveyed, — sl  factor 
was  appointed, — possession  taken :  the  Crown  allowed  the  rents  to  be  pos- 
sessed by  the  heir  of  the  forfeited  person :  Will  the  heir  then  plead  on  the 
right  of  superiority  as  being  a  right  of  property  ?  Our  difference  in  opinion 
arises  from  dur  not  attending  to  this, — that  Graham's  right  and  the  Crown's 
right  are  perfectly  compatible.  I  cannot  desire  Lord  Dunmore  to  pay  a  full 
price  for  what  I  would  not  pay  a  full  price. 

On  the  20th  July  1774>  "  The  Lords  found  the  progress  not  sufficient  j*' 
altering  Lord  Monboddo's  interlocutor :  but,  on  a  new  production,  22d  Decem- 
ber 1774,  "  Found  progress  suiBScient." 

AcL  R.  McQueen.    Alt.  A.  Lockhart. 

Diss.  Alva,  Coalston,  Monboddo.    Non  liquet^  Pitfbur. 


1774.      July  23.     James  Hutton  and  Others  against  James  Knox  and 

Others. 

BURGH  ROYAL. 

Non-residents,  HiGnors,  Members  of  the  Oaildry,  Town-officers,  and  Pensioners  of  a  Borgh, 

cannot  vote  in  tiie  election  <of  a  Deacon. 

In  a  process  of  reduction  and  declarator,  for  setting  aside  the  election  of  the 
deacons  and  tr0asurers  of  certain  of  the  incorporations  of  the  town  of  Brechin, 
the  votes  of  several  of  the  electors  were  objected  to.  The  objections  were  re- 
duced to  the  following  heads :— 15/,  Non-residence  ;  2e//y,  Such  as  were  mem- 
bers of  the  guUdry ;  8rf/y,  Such  as  were  minors  i  4/A^,  Town  servants  and 

pensioners. 

♦         I  • 

The  followingopinions  were  delivered  :— 
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% 

HaiLes.  It  is  inconsistent  with  the  institution  of  the  borough  that  non-re- 
sideuters  should  vote.  A  burgh  is  held  of  the  Crown  by  the  tenure  of  watch- 
ing and  warding,  which  implies  residence. 

President.  So  it  was  found  in  the  case  of  Mary^s  Chapel  against  Miller  ; 
but  I  consider  that  as  a  hard  decision.  When  a  man  goes  to  a  distance  from 
the  burgh,  something  may  be  said  ;  but  it  is  hard  to  impose  this  incapacity  on 
a  man  for  residing  on  the  opposite  side  of  a  gutter  or  of  a  street.  The  objec- 
tion was  repelled  many  years  ago,  in  a  case  from  Aberbr6thock. 

MoNBODDO.  It  is  clear  that  a  man  cannot  be  both  of  the  guildry  and 
vote  among  the  trades.  This  would  sap  the  foundation  of  the  constitutions  of 
burghs. 

AucHiNLECK.     I  do  not  like  to  establish  an  aristocracy  in  burghs. 

President.     It  is  a  point  established,  that  minors  cannot  vote. 

Hailes.  Town-officers  cannot  vote:  and  so  it  has  been  thought  in  the 
town  of  Brechin,  by  the  farce  of  displacing  them  before  an  dection.  All  the 
difficulty  arises  from  the  judgment  oi  the  House  of  Lords  concerning  the  vote 
of  the  Bellman  of  Haddington. 

President.  I  will  not  pay  such  deference  to  the  judgment  of  the  House 
of  Lords  in  a  single  case,  as  to  overturn  what  I  take  to  be  consuetudinary 
law.  This  is  provided  by  the  Act  of  Convention  at  the  Revolution,  and  1  re^ 
vere  that  authority* 

President.  As  to  pensioners,  I  think  that  the  town's  pensioners  cannot 
vote.  The  reason  of  their  incapacity  is,  their  dependant  state ;  but  I  do  not 
see  why  the  pensioner  of  another  parish  may  not  vote. 

On  the  Q3a  July  1774,  '*  The  Lords  found  that  non-residents,  minors,  mem- 
bers of  the  guildry,  town-officers,  and  pensioners  of  the  burgh,  cannot  be  re- 
ceived to  vote  in  the  election  of  deacons.*' 

Act.  G.  B.  Hepburn,  A.  Lockhart.  Alt.  D«  Rae,  A.  Wight.  Ordinary  ac- 
tion.  Inner-house. 


I774.    June  16.    William  Goldie  against  William  GnAt. 

SOCIETY— COMPENSATION. 

Whether  retention  Is  competent,  at  common  law,  to  one  partner  of  another  partner's  share 
of  the  companies'  stock,  in  payment  of  debts  due  to  him  by  that  partner^  in  a  competi- 
tion with  his  creditors  ? 

Whether^  in  such  competition,  the  partner-creditor  can  claim  a  preference  on  ibat  share^  in 
▼iitu'e  of  an  assignment  in  the  contract  of  copartnership. 

IFacuUy  Collection,  VI.  297  i  Dictionary,  14,598.] 

MoNBODDo.    A  company^  and  the  particular  *  members  of  a  company,  are 
perfectly  distinct :  the  debt  due  by  one  menlber  cannot  be  compensatea  by  a 
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debt  due  to  the  company.  The  only  di&reoce  between  a  private  company 
and  a  corporation  is,  that,  in  thejirst^  all  must  be  called }  in  the  second^  only 
the  managers. 

As  to  the  second  point,  the  whole  difficulty  is  in  the  manner  of  intimating 
the  assignation.  I  am  of  opinion,  that  if  this  assignation  had  not  been  in  the 
contract  of  copartnery,  intimation  would  have  been  necessary.  Here^  the 
same  deed  which  constitutes  the  debt,  makes  the  assignation. 

Justice-clerk:.  That  might  be  very  good  as  to  debts  actually  existing. 
It  would  shake  loose  the  bonds  of  society,  if  this  sort  of  hypothec  were  to  be 
established.     This  would  be  anomalous  in  the  law,  and  exceedingly  dangerous. 

Gardenston.  It  would  be  dangerous  to  grant  a  preference  on  such  an  un- 
certain and  eventual  assi&uation...  I  doubt  how  far  this  could  be  remedied 
even  by  an  assignation,  which,  to  be  good  against  a  creditor,  must  be  oner- 
ous. It  must  be  intimated  to  the  debtor ;  but  who  is  the  debtor  ?  It  may  be 
the  company,  it  may  be  the  debtor  of  the  company. 

CoALSTON.  Of  the  opinion  given  as  to  both  points.  As  to  the  ^rst,  there 
must  be  a  mutual  concourse  to  establish  compensation  and  retention.  As  to 
the  second^  if  a  special  sum  had  been  assigned  in  security  of  a  special  debt,  no 
intimation  would  have  been  necessary.  The  defect  is  as  to  the  validity  of  the 
debt  itself :  here  is  an  assignation  of  a  nonens.  In  security  of  a  nonenSt  a  debt 
conditional,  or  of  which  the  term  of  payment  is  not  come,  may  be  assigned  : 
but  that  is  not  the  case  here. 

FiTFOUR.  Mr  McQueen  is  pretty  tenacious  of  principles  of  law.  I  was 
therefore  surprised  at  his  argument. 

Kaimes.  a  contract  of  copartnery  establishes  a  bod^f  though  not  a  corpora 
ation  ;  yet  the  debt  may  be  held  by  retention^  though  not  pleaded  against  by 
compensaticm. 

Chi  the  l6th  June  177*f  **  The  Lords  preferred  Goldie  j"  adhering  to  Lord 
Hailes's  interlocutor. 

Act.  A.  Rolland.    AU.  R.  McQueen. 

Diss.  Monboddo,  Kaimes.    Pitfour  doubted  at  last. 


1774.  July  S7. — Pitfour,  The  answers  are  as  clear  a  demonstration  in  law 
as  ever  I  read. 

Monboddo.  I  wish  to  see  on  what  this  demonstration  is  founded.  The 
answers,  I  admit,  do  support  the  principle  that  no  retention  can  take  place 
here  }  but,  with  respect  to  the  particularity  in  this  casei  arising  from  the  tenor 
of  the  assignation,  I  think  that  the  plea  of  retention  is  well  founded.  Each  of 
the  partners  has  a^'u^  gtuesitum  clogged  with  a  condition :  it  will  be  |;ood  against 
every  arre&ter.  It  bas  been  observed,  that  ttus  would  be  a  great  mcumhraBce 
on  the  credit  of  partners :  ihet  is  true  ^  but  I  cannot  therefore  vacate  ^  lawful 
and  an  expedient  paction.  Before  the  Act  1696,  an  heritable  security  might 
have  been  given  on  a  nonens. 

Pitfour.  If  the  funds  of  a  trading  company  could  be  vested  in  such  a  way 
as  to  give  a  hypothec  to  the  partners,  there  would  be  an  end  of  commerce  alto- 
gether. 
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[He  spoke  at  considerable  length,  but  with  so  low  a  voice  that  it  was  impos- 
flibie  to  collect  his  argument] 

Gard£nston»  This  is  a  judgment  of  great  moment  in  point  of  precedent 
No  assignation  can  be  effectusu  where  the  sum  is  blank  ;  that  is  truly,  the  case 
here.  Were  this  to  be  sanctioned,  innumerable  frauds  would  arise.  What  can 
you  intimate  to  the  debtor  ? — ^that  some  time  or  other  you  may  chance  to  be- 
come a  creditor  for  some  extent  or  other  ? 

Kaimes.  An  assignation  must  always  be  in  security  of  some  debt.  Can  I 
assign  a  sum  in  security  for  any  debt  which  I  may  hereafter  contract? 

Alemore.  No  clause  in  a  copartnery  can  be  good  contra  communes  juris 
regulas.     This  is  an  assignation  of  a  possible  sum  in  security  of  a  possible  debt. 

Justice-Clerk.  I  am  glad  to  hear  that  there  are  so  few  instances  of  such  a 
clause.  I  did  not  think  that  there  could  have  been  any.  If  such  clauses  were 
held  effectual,  there  would  be  an  end  of  all  commerce.  It  would  at  one  stroke 
ruin  the  credit  of  the  country.  No  man  would  contraot  with  the  partner  of  a 
company. 

President.  The  clause  is  contrary  to  all  ideas  that  I  ever  heard  of  in  mer- 
cantile business.  I  am  sorry  to  see  new  clauses  introduced  into  copartneries. 
Under  it,  it  would  not  be  safe  to  contract  with  any  man  who  was  of  a  com- 
pany, nor  indeed  with  any  man  who  might  be  of  a  company.  All  men  in  la^ 
bouring  circumstances  would  go  into  copartneries  to  save  themselves  and  cut 
out  their  creditors. 

On  27th  July  1774,  "  the  Lords  preferred  Goldie  j"  adhering  to  their  inter- 
locutor of  16th  June  1774>  &nd  to  Lord  Hailes's  interlocutor. 

Act.  A.  RoUand,  Hay  Campbell    AU.  R.  M'Queen,  H.  Dundas. 

Diss.  Monbbddo. 

T^e  Moitings  of  the  lawyers  on  both  sides  received  great  and  just  commenda- 
tion. 


1774t    July  28.     Margaret  Thomson  against  William  Simson. 

PRESCRIPTION— MULTIPLEPOINDINa 

A  process  of  inultiplepokiding,  brought  in  conseq^iieiice  of  an  Arrestaent,  prwarrei  'fli#  ar- 
^restmcait  from  prescribing,  rithough  the  aireBtcr^s  inttf egt  is  not  procfaoed  im  tlie  and* 
mding. 

IFacultj/  Collection,  VI.  S4S;  Dictionary,  11,04^.] 

MoNBODDO.  A  multiplepoinding  has  the  same  efifect  in  moveables  that  a 
ranking  and  sale  has  in  heritable  subjects.  But  as,  in  the  latter  case,  the  credi- 
tors must  produce  their  grounds  of  aebt  in  order  to  save  from  prescription,  so 
also,  in  the  former,  the  raising  of  a  multiplepoinding  bythe  debtor  is  not  equi- 
valent to  the  creditor  producing  the  ground  of  debt  The  decision  1732  seems 
an  erroneous  decision. 
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Gardenston.    Should  not  think  that  a  law}rer'8  acknowledgment  was  soffi 
cient  without  any  thing  more ;  but  I  think  that  a  production  is  necessary,  in 
order  to  interrupt  prescription. 

Kaimss.  An  arrestment  makes  a  subject  litigious.  The  law  says  that  ar- 
restment shall  prescribe  in  five  years;  that  is,  that  the  common  debtor  may 
after  that  time  give  away  the  goods  without  breach  of  arrestment.  This  is  not 
the  case  here.  I  doubt  how  far  the  arrestment  I76I  is  prescribed,  so  as  to  give 
a  preference  to  Simson. 

CoALSTON.  The  objection  is  negative  prescription.  That  must  be  clearly 
made  out.  There  is  one  decision  in  point :  it  has  gone  abroad,  and  the  public 
may  have  been  guided  by  it  in  the  conduct  of  affairs.  Dangerous  to  pronounce 
a  contrary  decision. 

President.     The  decision  I7SS  is  not  inconsistent  with  principles. 

AucHiNLECK.  Will  the  calling  a  person  in  a  multiplepoinding  stop  the 
course  of  prescription,  either  short  or  long  ?  There  is  no  document  taken  on 
this  arrestment. 

Kaimes.  There  is  a  good  excuse  offered  for  not  doing  diligence.  The  sub- 
ject was  litigious  :  What  could  the  arrester  do  ?  I  would  have  advised  him  to 
lie  by  till  it  could  be  known  whether  he  could  draw  any  thing*  Besides,  there 
was  no  use  for  a  furthcoming  :  the  question  might  have  been  determined  in  the 
multiplepoinding. 

Kennet.  I  think  that  the  process  is  sufficient  to  interrupt  prescription  as 
being  seen  and  returned.     I  hold  it  as  seen  and  returned^  for  all  the  creditors. 

CoALSTON.  No  man  is  obliged  to  bring  an  action  merely  to  interrupt  pre* 
scription. 

Gardenston.  When  an  entail  is  in  the  course  of  being  contravened,  and  a 
separate  title  set  up,  a  remote  heir  of  entail  may  bring  an  action,  and  must 
bring  an  action  to  interrupt  prescription ;  but  I  am  moved  with  the  decision 
1732. 

MoNBODDO.  In  the  case  put  by  Lord  Gardenston,  the  remote  heir  has  an 
interest  to  set  aside  the  right  of  the  person  in  possession. 

On  the  28th  July  1774,  "  the  Lords  found  the  prescription  sufficiently  inter- 
rupted." 

Act.  G.  Ogilvy,  H.  Dundas,    Alt.  J.  Boswell,  A.  Lockhart^ 

Reporter^  Auchinleck. 

[This  seems  a  narrow  case.  It  was  carried  through  by  the  authority  of  the 
decision,  90th  July  1782,  Otawfurd  against  Simson,  observed  in  Dictionary,  vol. 
II.,  p.  117.  I  wished  to  have  seen  the  papers  in  that  cause,  for  I  suspected 
that  in  it  the  arrester  had  claimed,  though  the  collector  omitted  that  cu*cum-« 
stanwt    The  Court  however  inclined  to  give  implicit  credit  to  the  collector} 


LORD  HAILES. 


1774.  January  18.  James,  Earl  Fife,  and  Others  adorns/  Alex^ 
of  GoEQON  and  Othebs. 

MEMBER  OF  PARLUMENT. 

Foasd,  in  eonfornuty  nitli  Roas  t^ainjfM'Kenzie,  10th  March  1774.  Foun 
Taluations,  long  acquieoced  in  and  acted  upon,  ought  not  to  be  called  in 

IFaculty  CoUeciion,  tl.  SOI ;  Dictionary,  8665.] 

AucHiNLECK,  I  would  repel  the  objection  as  to  title.  Ever 
an  interest,  however  remote,  that  the  cess  be  rightly  proportioned  0 
tnent.  For  example,  a  man  has  a  stone  quarry  and  a  consideral 
procures  the  cesa  to  be  laid  on  his  stone  quarry,  and  he  exce[: 
The  stone  quarry  is  wrought  out :  the  other  heritors  muit  pay  1% 
ought  to  have  been  laid  on  his  lands. 

CoALBTON.  The  interest  arising  to  any  freeholder,  from  Ihe: 
.  freeholders  on  the  roll,  cannot  be  estimated  by  pounds,  shilling! 
yet  it  is  an  interest  which  every  man  must  feel. 

[It  is  the  interest  whether  I  and'my  son  and  one  more  shall  ele 
of  Parliament,  or  whether  I  and  my  son>  and  a  hundred  more 
Member  of  Parliament] 

Kennet.  The  objection,  independent  of  the  title,  is  not  the 
in  the  case  of  ^og  of  NetsUston.  There  the  division  had  never  b' 
of.  The  objection  here  is,  that  all  parties  having  interest  were  no 
ticularly  Sir  Robert  Gordon,  who  had  an  unquestionable  interest, 
time  can  ratify  this  omission. 

Hailes.  I  think  that  there  was  an  original  error  in  the  proce 
has  accompanied  them  from  first  to  last.  The  defenders,  sensible 
entrenched  themselves  in  preliminary  objections,  which  are  stro 
Arthur  Duff,  but  insufficient  as  to  Sir  Robert  Gordon. 

On  18th  January  1774,  the  Lords  repelled  the  objections  as  to  i 
sustained  the  reasons  of  reduction. 

Act.  R.  M'Queen,  &c.    Alt.  H.  Dundas,  &c. 

Reporter,  Hailes. 


I774.    June  16. ,  The  following  opinions  were  delivered:^ 

CoALSTON.  The  division  1752  is  essentially  erroneous,  for  var 
and  so  we  must  have  found  had  the  challenge  been  recently  mac 
objection  been  only  as  to  a  point  of  form,  the  defence,  that  the  challenge  wj 
not  recently  brought,  would  be  good.  That  all  parties  having  interest  wei 
not  called,  or  that  the  division  was  made  by  a  committee,  are  objections  whic 
taciturnity  might  remove.  But  the  question  is,  Whether  has  any  thing  haj 
4F 
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pened  to  exclude  a  challenge  on  iniquity  ?  I  think  that  there  has  not.  Mills 
are  a  proper  subject  of  vfJuation,  and  yet  they  were  omitted.  The  question 
here  is  merely  political^  but  the  same  thing  might  have  occurred  in  the  division 
of  a  common. 

Kaimes.  I  do  not  like  the  complexion  of  this  cause.  After  so  long  a  silence, 
It  may  be  presumed  that  there  were  good  grounds  for  omitting  the  mills :  they 
may  not  have  existed  at  the  time  of  thp  valuation.  Here  a  party  asks  to  have 
an  additional  burden  imposed  on  him. 

CoALSTpN.  In  one  sense  it  i^  a  Ifttrden  ;  i^  other  views,  a  high  valuation  is  a 
benefits 

Gardekston.  This  is  an  odd  sort  of  challenge.  A  man  complains  that  he 
has  not  been  high  enough  taxed.   Of  Lord.  Kaimes's  opinion. 

Hailes.  At  first  sight  this  Seems  stt'ange,  but  the  bringing  of  the  action 
shows  that  the  party  considered  the  commodum  as  greater  than  the  incommodum. 
In  some  cases  it  certainly  is.  Suppose  that,  as  matters  stand  at  present,  there 
were  just  three-fourths  of  the  valued  rent  for  disjoining  the  parish  and  making 
a  new  charge,  and  that  Mr  Duff  was  against  this  measure,  by  increasing  his 
valuation  he  would  disajppoint  the  new  erection,  and  might  save  more  stipend 
than  the  difierence  of  land-tax.  It  is  said  that  the  Sherriffinill  may  not  have  ex- 
isted in  Charles  IPs.  days,  and  consequently  was  not  valued.  This  is  impossible*; 
Sherrlffmill  is  a  corruption  of  Shiremilli  or  the  mill  of  the  division.  This  mean* 
ing  of  Shire  was  obsolete  before  the  general  valuation,  and  consequentlv  could 
not  have  been  applied  to  a  niill  which  did  not  exist  till  after  the  general  valua- 
tion. " 

JusTicE-cLERK.  I  obscrve,  with  regfet,  the  multiplicity  of  divisions.  I  see 
a  plan  laid  for  excluding  a  gentleman  of  great  property  from  any  vote  at  al). 
At  this  rate  the  rij^ht  of  voting  will  depend  on  the  craft  and  subtlety  of  law- 
yers. Here  there  was '  a  fair  and  candid  valuation.  I  should  have  hked  this 
cause  better  if  Mr  !Duff  had  attempted  a  new  division,  and  shown  the  iniquity 
of  the  present  one.  As  to  the  valuation  of  mills,  I  admit  that  they  may  be 
valued,  but  it  does  not  follow  that  they  always  were.  We  must  suppose  that 
the  commissioners  took  them  under  consideration  originally.  The  cess-books 
n^ust  be  the  rulei  unless  set  aside,  and  consequently  they  entitle  to  a  valuation 
in  possessorto. 

Alva.  We  are  not  now  judging  what  Mr  Duff  should  do  hereafter :  he  is 
doing  all  that  he  can  at  present' hy  seeking  to  reduce  the  old  valuation.  Taci- 
turnity has  great  weight,  but  that  is  in  matters  of  form. 

Kennet.  The  division  1752  was  certainly  irregular,  yet  divisions  made  in 
such  a  manner  were  frequent  and  without  injustice,  because  in  former  times  no 
man  desired  to  be  overrated.  Still  intrinsic  errors  in  the  valuation  may  be  cor- 
rected. It  is  doubtful  whether  mills  ought  to  be  valued  ;  but  I  think  that  of 
no  moment  here,  because  of  the  acquiescence.  As  to  the  excambion,  a  small  ex- 
cambion  is  of  no  consequence.  The  subject  indeed  of  this  excambion  was 
considerable,  but  the  parties  themselves  do  not  object. 
*  AucHiNLECK.  Mills  are  a  subject  of  valuation,  for  they  were  extended  in 
ancient  times ;  but  the  difficulty  arises  from  the  long  acquiescence  tempore 
pacist  from  Svhich  a  better  judgment  of  things  can  be  formed  than  from  any 
thing  that  passes  tempore  belfi.  ,    , .        . 


LORD  HAILES.  595 

On  l6th  June  ITy^^^  **  the  Lords  adhered  as  to  title,  but  altered  as  to  the 
merits,  and  repelled  the  reasons  of  reduction/' 
Act.  Hay  Campbell,  &c.     Alt.  H.  Dundas,  &c. 
Diss.  Axv^  Coalston,  Hailes. 


1774.    August  6.    Jean  Stewart  against  Samuel  M^Keand. 

PRESUMPTION. 

WhethjBr  the  oaih  of  a  person  sued  for  the  aliment  of  a  bastard  child,  acknowledging  that 
he  had  carnal  knowledge  of  the  mother,  eleven  calendar  months  preceding  the  day 
fixed  on  in  the  libel  as  the  child's  birth-day,  but  not  posterior  to  that  period,  affords  a 
proof  of  his  being  the  father  of  that  child. 

[FacuUif  Collection^  VI.  349 }  Dictionary,  11,664.] 

Hailes.  The  character  of  this  pursuer  puts  her  out  of  the  case  determined 
in  Freisland  very  favourably  to  the  woman  from  an  opinion  of  her  chai^cten 
She  was  prohatis  moribus  et  pudicitia  minime  suspecta. '  '  The  pursuer's  charstctfer 
is  just  the  reverse.  I  do  not  know  any  well-vouched  e'xanipie  of  a.  woman  ^o- 
ing  with  child  for  eleven  calendar  months.  It  is  said  that  there  are  many  ex- 
amples in  Gallowav ;  but  all  this  is  a  delusion.  Women  suppose  that  they  are 
not  with  child  while  the  catamenia  flow  :  they  consider  the  contrary  as  a  sign 
of  conception,  but  these  are  popular  errors.  Besides,  Judges  must  determine 
by  general  presumptions.  The  Court  sometimes  found  that  life  was  presumed 
for  100  years.  This  has  been  departed  from  in  liter  practice.  But  suppose 
that  such  was  still  the  course  of  decisions,  Could  it  be  pleaded  that  life  is  to  be 
presumed  for  152  years  or  167  years,  because  Parr  lived  to  be  152,  Jenkins  to 

be  167?  - 

Kenni^t.  The  woman  was  sensible  of  the  man's  not  having  had  carnal  know- 
ledge of  her  within  the  eleven  months  :  she  is  tlierefore  obliged  to  have  recourse 
to  an  extraordinary  hypothesis.  In  warm  countries  women  ai^e  sooner  ripe  ; 
but  I  never  heard  till  now  that  in  cold  countries  women  went  longer  with 
child. 

PiTFOUR  was  for  allowing  some  latitude  to  the  fair  sex. 

President.  There  might  be  a  difficulty  if  th^re  Vferejusta  nuptice.,  I^never 
saw  a  case  where  a  woman  asserted  that  the  child  remained  eleven  months  in 
her  belly. 

AucHiNLECK.  I  incline,  in  general,  to  br^ng  in  the  man  on  such  occasions, 
because  dealers  in  that  way  are  bad  chronologers ;  but  here  the  chronology  is 
fixed,  and  the  woman  is  of  a  loose  character. 

Elliock.  Are  we  to  presume  so  extraordinary  a  thing  as  that  a  woman 
should  go  eleven  calendar  months  ? 

Alva.  This  is  not  a  case  in  which  we  ought  to  quit  probabilities  for  possi- 
hiUties. 

On  6th  August  1774,  "  the  Lords  assoilyied." 

Act:  A.  Crosbie.    Alt.  Ilay  Campbell. 

Reporter^  Coalston. 


•^      •.    *  ,*  "V* 
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1774.    August  6.      James  Liyt  against  David  Mudie,  &c. 

COMMUNITY. 

Magistrates,  charged  to  pay  a  sum  due  by  bond  granted  by  them  in  their  corporate  capacityt 
were  found  entitled  to  Buspension,  without  caution,  on  granting  conveyance  of  or  se» 
curity  on  the  Town's  funds, — ^not  being  personally  liable,  except  while  in  office  and 
while  the  funds  are  under  their  administration. 

« 

[FacuUjf  Collection,  VI.  353;  Dictionary,  951%.'] 

CoALSTON,  A  bond  granted  by  magistrates,  as  representing  the  community, 
makes  the  community  the  debtor.  The  charge  ought  to  have  been  agaitist  the 
present  magistrates.  The  magistrates  maybe  free  by  giving  up  the  funds  of 
the  community  :  they  are  not  personally  bound  to  pay  the  debt.  This  charge 
is  not  against  the  magistrates  for  the  time  beinff.  There  is  anpther  ground,, 
that  the  granters  of  the  bond  were  guilty  of  fraud  by  borrowing  money  when 
they  knew  that  the  bufgb  was  bankrupt  But  that  will  not  do  in  the  present 
shape  :  the  question  must  be  tried  by  a  common  action. 

(5n  the  6th  August  VTl^^  **  the  Lords  passed  the  bill  without  caution  j!'  aU 
tering  Lord  Kennet's  interlocutor  on  advising  with  the  Lords. 

4ct.  A.  Elphinston.    Alt.  A.  Lockhart. 


1774.        August  9'        Au:xANDER  and  Andrew  Stewarts  against  Daniel 

Campbell  of  Shawfield. 

MEMBER  OF  PARLUMENT. 

Effect  of  a  restricted  enrolment  upon  the  request  of  the  party  at  the  Michaelmap  meeting, 
without  a  previouB  claim  b^ing  lodged  for  tbat  restriction.  Is  a  complaint  of  such  en- 
rolment, at  the  instance  of  other  freeholders,  competent  under  the  authority  of  the  Act 
16th  Geo.  II.,  where  no  objections  were  lodged  upon  a  change  of  circumstances  ? 

^Faculty  Collection^  VI.  3S5  j  Dictionary,  £834.] 

President.  The  proper  way  to  try  the  question  is  by  a  claim  and  objection. 
This  ease  falls  not  within  the  Act  of  Parliament. 

Alemore.  To  speak  in  the  style  of  the  day  [the  races]  I  should  be  sorry  ta 
see  a  horse  cut  out  who  is  likely  to  yield  so  mucn  sport.  The  case  of  restrict- 
ing is  within  the  spirit  of  the  Act.  Were  it  otherwise,  the  consequences  might 
be  dangerous  to  the  rolls.  It  is  said  that  an  objection  may  still  be  given  in. 
Answer,  With  less  ingenuity  than  is  used  in  this  case,  Shawneld  might  be.  kept 
on  the  roll  notwithstanding  any  objections. 

President.  In  my  opinion  the  restriction  at  the  last  Michaelmas  meeting 
goes  for  nothing. 

JusTicE-cLBRKt    From  the  nature  of  the  thing  a  gentleman  enrolled  upon  a 
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large  barony  may  have  occasion  to  dispone  away  a  part  of  it,  and  may  restrict 
his  claim  to  the  residue.  The  freeholders  ought  not  to  take  into  consideration, 
'  the  consequences  of  this.  All  that  they  ought  to  have  done  was  to  record  the 
fact..  Instead  of  this,  they  ordered  Shawfield  to  stand  on  the  roll  for  his  part 
reserved.  I  cannot  imagine  thai  the  freeholders  can  be  excluded  from  object- 
ing, for  that  the  legal  notice  was  not  given. 

MoNBODDo.  If  the  restriction  was  to  be  considered  as  an  enrolment,  I 
should  be  of  Lord  Alemore's  opinion. 

On  the  9th  August  1774>  "  in  respect  that  the  restriction  was  inept,  the 
Lords  found  no  necessity  to  determine  on  the  complaint,  reserving  to  parties  to 
abject  on  change  of  circumstances.'' 

AcL  A.  Lockhart^    Alt..  R.  M'Queen^ 


1774.      August  10.      William  Boyd  Esq*  ^i^aiim/  General  James  Abea- 

CROMBIE. 

I  t 

MEMBER  OF  PARLIAMENT.. 

An  objection  to  a  decree  of  division,  that  no  notice  was  taken  of  a  grassum  paid  at  (he  com-^ 

mencemia&t  of  a  tacky  was  repelled* 

{Faculty  Collection,  VL  358  j  Dictidnaryj  8669.J 

Hailes.  I  have  a  difficulty  as  to  the  grassums  having  been  omitted  in  divid- 
ing the  valuation;  Had  tiieoojection  been  repelled  is  the  Forjar  case,  I  would: 
have  repelled  it  here.  But  in  the  Forfar  case  the  grassum  had  been  paid,  not 
for  a  subsisting  tack,  but  for  a  tack  which  expired  before  the  date  or  the  divi- 
sion. The  case  here  is  of  a  nineteen  years'  lease,  at  a  rent  of  L.d2,  with  a 
grassum  of  L.100  paid  down.  This,  in  calculation,  may  be  equal  to  L.lO/Ter 
annum  for  nineteen  years ;  so  that,  if  a  correspondent  rent  had  been  paid  instead' 
of  a  grassum,  the  rent  would*  have  been  L.42  not  L^S2.  This,  makes  a  very 
wide  difference. 

CoALSTON.  Divisions  of  valuation  must  be  proportioned  according  to  the 
rent  of  the  laqd^  If  the  grassum  were  small,'  and  the  rent  lar^e,  I  would  not 
consider  the  grassum.  In  a  valuation  of  teinds,  a  grassum,  if  large,  would  go 
into  the  account 

PtosmENT^     In^  all  the  counties  that  I  know,  grassums  are  notbrought  iVf 
comput04    As  to  the  valuation  of  teinds,  the  case,  does. not  apply.     If,  in  the 
Teind  Court,  a  grassum  is  brought  into  the  account,  on  the.  other  hand  a 
deduction  is  allowed  for  improvement.    Besides^  the  decision  of.  the  Commis- . 
sioners  is.  good  ea> facie  of  the  proof. 

JusTicE-cLERK.  In  the  case  of  Forfar  \\^  grassums  w^re  not  paid  for  the 
tacks  of  a  short  continuance,^  but  for.  the  hqie  of  remaining  as  tenants  for  a 
longer  space.  According  to  the  objection  now  made,  no  valuation  in  the 
kingdom  could  stand.    This  not  the  rule  in  first  valuation. 

AocHiNLECK^    Tl)e,intention  of  valuation  was,  that  every  man  jshould  pay. 
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maise,  the 'purchaser  of  the  tliains,  is  Irabie^  i)ut  no  other  purchaser.  A  servi^ 
tude  is  a  perpetual  burden.  Here  there  is  no  servitude,  out  only  a  service  or 
personal  obligation. 

Co  ALSTON.  This  question  may  be  new,  but  it  depehds  on  principles  that 
are  not  new.  A  purchaser  can  only  be  bound  by  real  burdens,  or  by  tacks 
which  are  equivalent  to  real  burdens.  A  purchaser  cannot  be  Aree  from  known 
ordinary  servitudes:  he  is  not  bound  to  perform  personal  obligations  like  this. 

Justice-Clerk.  There  are  np  termini  habiles  for  a  servitude  here.  A  man 
liaving  a  mill  with  multures  may  dispose  of  the  mill  to  one  man,  and  of  the 
lands  to  another,  and  the  mukure  will  remain  a  burden ;  for  a  servitude  of  that 
nature  has  a  causa  perpetua.  Lady  Forbes  is  liable^  she  may  have  recourse 
against  Grant  of  Rothmaise,  tiie  purchaser,  but  this  is  nothing  to  the  purchaser 
of  the  other  lots.  Where  is  this  claim  of  the  pursuer  130  end?  If  it  is  good  now> 
it  must  be  good  for  ever. 

On  the  loth  November  ITT^t  '*  1^^  Lords  sustained  ilie  defence.'* 

Act.  R.  Blair.-    Alt.  P.  Murray.    Reporter^  Justice-Clerk. 

Diss.  Auchinleck.    [Monboddo  came  over  to  the  int^locutor.] 


1774.    Nwember  99.    Robert  Armour  against  Doctor  John  Gibso^^. 


SOCIETY. 

Whether  a  partner  in  a  private  eompany,  who  has  renounced  bis  shaiv  from  the  expiration 
of  a  term  fixed  by  the  contract  when  any  of  the  partners  had  an  option  bo  to  ocs  can 
be  sabjected  for  debts  contracted  under  the  finn  assumed  at  their  commencement, 
.   after  he  had  ceased  to  be  a  partner? 

IFac.  CoU.,  VL  367  j  Dictionary,  14,575.] 

Gardenston.  1  wish  that  there  was  law  for  such  a  publication  as  the  peti- 
tioner mentions ;  but  I  do  not  see  that  any  such  thing  is  estal)lished  in  the 
practice  of  merchants  in  Scotland :  besides,  there  is  no  evidence  of  fraud  here. 
The  general  rule  of  law  is»  that  every  man  contracts  on  the  faith  and  credit  of 
the  person  with  whom  he  contracts. 

Kaimes.  There  are  means  of  dissolving  as  well  as  forming  a -company  :  pub- 
lication is  not  required  in  the  one  case  more  than  in  the  other. 

President.  Eodem  modo  solutum  quo  colUgatum  is  a'^rule  of  law  :  if  there  is 
once  a  recorded  instrument  establishing  a  copartnery,  there  might  be  required 
a  publication  in  order  to  set  it  aside.  If  this  private  contract  was  known,  the 
creditor  ought  to  have  looked  into  the  books  to  see  whether  it  was  altered; 
without  this,  he  could  not  be  in  safety. 

CoALSTON.  In  manv  cases,  a  publication  might  be  necessary  :  bu^  there  is 
no  fraud  here  ;  the  defender  went  out  when  the  affairs  of  the  con^pany  were 
in  a  flourishing  state. 

On  the  29th  November  1774,  "  The  Lords  suspended  the  letters  simpUciter  ;^* 
■adhering  to  Lord  Kennet's  interlocutor. 

Act.  J.  M*Laurin.    Alt.  R.  McQueen. 
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1774.    November  ^9«    Major  Ralph  Dundas  against  William  Murray  of 

Touchadam,  &c. 

TITLE  TO  PURSUE— TABLYIE. 

WhedMr  a  vny  remote  substitate,  in  a  tailyiei  is  entitled,  at  oommon  law,  to  porrae  a  de- 
clarator of  irritancy  against  the  heir  in  possession  ? 
Whether  it  is  necessary  that  the  other  heirs  of  entail  should  be  called  into  the  process  ? 

IFac.  Col  VI.  369 }  Diet.  15,4i30-] 

MoNBODDO.  The  first  question  is,  Whether  all  necessary  parties  are  called  ? 
The  pursuer  says,  that  he  has  called  all  whom  he  was  bound  to  call ;  and  that 
the  heirs  not  called  will  ba  benefited,  not  hurt  by  the  action.  The  answer  is 
good.  The  objection  resolves  into  this,  that  all  parties  are  not  called  quijbvent 
consimilefn  causam.  id  question.  Whether  an  alienation  here  ?  I  think  there  is, 
Mbf^  The  remaining  question  is  of  more  doubt,  viz.  Whether  this  pursuer  has 
any  title  ?  And  that  must  depend  on  the  preliminary  question.  Whether  he  has 
any  interest  ?  There  are  two  conclusions  in  this  libel :  the  jSr^/»  as  to  Mr 
Murray's  right  to  the  estate :  Here  the  pursuer  has  an  interest,  because^  by  set- 
ting Mr  Murray  aside,  he  becomes  the  25th  substitute  instead  of  the  26ih  r 
This  is  a  remote  interest ;  but  the  law  does  not  distinguish  between  the  greater 
and  the  less,  more  than  in  the  case  of  a  greater  and  a  smaller  alienation*  The 
second  conclusion  is  as  to  the  right  of  yetting  aside  liferents  :  If  the  liferenters 
should  fail  before  40  years,  the  liferents  would  not  be  good  against  the  pur- 
suer. I  admit  that  there  would  be  no  use  for  a  reduction.  What  makes  the 
difficulty  is,  the  admission  of  Mr  Murray's  counsel,  that,  if  the  liferenters  possess 
for  the  years  of  prescription,  there  will  be  established  a  liferent  r^t  unchal- 
lengeable. Here  the  liferenters  are  in  cursu  of  establishing  a  right  by  posi- 
tive prescription.  If  the  prescription  runs,  the  party  is  videns  agere.  I  am 
therefore  for  sustaining  the  title. 

AucHiNLECK.  We  have  got  a  frenzy  of  vote-makins.  This  is  a  deep  game 
which  the  defender  plays :  he  seeks  to  preserve  the  honour  of  his  famify  by 
making  votes ;  his  predecessors  took  another  way,  by  entailing  the  estate,  and 
that  is  probably  the  best  of  the  two.  This  entail  is  as  strict  as  the  law  will 
allow :  all  alienations  are  prohibited.    Here  there  are  various  alienations.   The 

E resent  question  is  as  to  the  title :  It  is  admitted  that  Major  Dundas  is  an 
eir  of  entail,  but  it  is  said  that  he  is  distant  i  still  he  has  a  proper  interest :  by 
removing  the  contravener,  he  is  always  a  step  nearer  than  he  was.  There  is 
no  necessity  for  calling  other  heirs  to  see  him  do  a  part  of  their  work.  As  to 
the  efiect  which  this  action  will  have,  that  must  be  tried  in  the  principal  cause 
after  the  production  is  satisfied. 

Justic£-Clerk.  All  the  votes  which  have  been  of  late  created,  are  con* 
trary  to  the  intention  of  the  law;  but  with  this  we  have  nothing  to  do. 
I  cannot  exclude  the  pursuer's  title,  for  none  of  the  counsel  have  said  where 
the  line  is  to  be  drawn.     If  one  substitute  has  a  right,  another  has:   the 
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right  of  each  substitute  is  secured  by  the  same  law.  One  substitute  may 
have  a  nearer,  but  not  a  better  right  than  another.  Here  is  a  right  complete 
in  the  person  of  Major  Dundas.  He  may  maintain  an  action  for  vindicating 
his  right :  this  is  not  like  a  right  of  a  corporation,  or  arising  ex  societate,  or  in 
a  common  subject.  If  this  principle  is  right.  Major  Dundas  has  no  occasion 
to  call  as  parties  others  who  may  have  an  equal  right  with  him.  He  is  not 
bound  to  call  them  or  wait  for  their  appearing.  I  would  have  no  doubt  as  to 
tlie  irritancy  being  incurred,  were  that  question  to  be  now  determined ;  for 
here  there  is  an  express  contravention  of  the  will  of  the  donor.  I  can  see  no 
necessity  for  all  substituties  concurring  in  this  action, — ^an  action  even  for  the 
exhibition  of  an  entail  is  competent  to  all  substitutes,  to  every  heir  of  entail. 
One  or  two  substitutes  were  the  pursuers  in  the  case  of  Carlorvrie.  The  same 
thing  occurred  in  the  case  of  Westshiel :  the  case  of  Alton  i3  also  applicable 
to  this  case  :  there j  as  Fountainhall  says,  the  action  was  at  the  instance  of  re- 
note  substitutes. 

CoALSTON.  I  do  not  blame  the  defender  for  extending  what  is  called  his 
political  interest ;  but  I  must  say  that  he  plays  a  deep  game  in  risking  his 
estate  on  points  of  law  and  the  benignity  of  judges.  In  judging  of  this  cause, 
concerning  title,  we  must  proceed  on  the  supposition  that  a  forfeiture  is  incurred. 
The  only  question  is  as  to  the  title,  and  whether  all  parties  having  interest  are 
called.  Neither  the  Act  1681,  nor  the  entail  in  controversy,  gives  a  title  to 
pursue  to  a  remote  substitute.  Yet  I  think  that  remote  substitutes  have  such 
right  at  common  law.  Wherever  there  is  a  wrong,  there  must  be  a  remed}'. 
If  the  substitutes  have  a  right  created  in  them,  they  must  have  a  remedy  or 
right  of  action  :  were  it  otherwise,  all  entails  might  be  set  aside  by  collusion. 
The  only  question  arises  from  the  special  circumstance,  that  it  is  a  remote  sub- 
stitute who  pursues.  The  answer  is  satisfactory.  Where  can  we  draw  the 
line  ?     We  cannot  deprive  any  substitute  of  his  chance.     It  is  admitted  that 

Prescription  would  be  good  on  the  liferent:  if  so.  Major  Dundas  may  be  hurt, 
f  an  action  were  brought  to  set  aside  the  entail,  all  the  heirs  ought  to  be 
called,  for  all  of  them  have  an  interest  in  supporting  the  entail.     Here^  the  only 
conclusion  is  in  favour  of  the  heirs  of  entail :  if  the  defender  thinks  that  a  res 
judicata  could  not  follow  on  this  action.  Why  did  he  not  call  the  other  heirs  ? 

Hailes.  This  is  a  singular  case.  Major  Dundas  says,  that  he  was  obliged 
to  bring  this  action  to  maintain  his  political  influence.  Polmaise  says,  that  be 
was  induced  to  make  these  liferents  to  enlarge  his  own  political  influence, 
and  add  to  the  splendour  of  his  family.  The  rights  under  challenge  are  life- 
rent superiorities ;  that  is,  rights  which,  from  their  appearance,  must  subsist 
during  the  life  of  the  grantees.  But  Polmaise  pleads,  that  they  are  not  rights 
which  can  affect  any  substitute  before  prescription,  and  are  only  indisputable 
during  the  life  of  Polmaise  himself :  the  liferents  therefore,  ex  ^cie  absolute, 
are  defeasible  after  the  death  of  Polmaise  ;  and,  if  so,  are  not  the  rights  which 
they  appear  to  be — and,  consequently,  afibrd  no  title  whereon  to  vote.  How 
then  can  they  add  to  the  splendour  of  the  family  ?— -or,  how  can  they  hurt  the 
political  influence  of  Major  Dundas  ? 

Gardenston.  At  first,  I  thought  that  this  was  an  imaginary  sort  of  right. 
I  am  now  satisfied  that  here  there  is  a  real  and  substantial  interest  There  is 
no  proviso  in  the  entail  for  challenging,  except  as  to  the  next  substitute,  be- 
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cause  it  is  only  the  next  substitute  who  has  a  right  to  take  the  estate  to  him- 
self; but  every  remote  substitute  has  a  right  to  see  the  entail  preserved,  and 
therefore  he  has  an  action  to  that  effect.  Here  is  not  only  a  liferent,  but  also 
a  real  burden  consequent  on  the  liferent.  Suppose  the  feu-duty  to  be  equal  to 
the  rent  of  the  estaite,  this  would  be  an  admirable  method  of  docking  entails 
by  creating  real  burdens  deUtafundi^  such  as  feu-duties  are.  100  years'  feu- 
duties  might  be  incurred  before  this  substitute  succeeds }  for,  if  one  liferent 
may  be  constituted,  why  not  a  succession  of  liferents  ? 

Kaimes.  I  have  no  doubt  of  the  pursuer's  interest,  for  the  reasons  already 
given.  The  objection  that  all  parties  having  interest  are  not  called,  is  nothing 
where  the  interest  is  not  in  common,  but  in  each  substitute  for  himself.  The 
only  difficulty  lies  here — Mav  not  the  defender  say,  I  must  call  every  heir ;  be- 
cause an  absolvitor  against  them  will  be  no  res  judicata  against  the  other  heirs. 
It  is  true  that  a  reduction  on  the  res  judicata  may  be  tried  by  all  creditors  suc- 
cessively ;  but  that  is  a  hardship,  and  perhaps  ought  not  to  be  extended  to  other 
cases. 

President.  This  is  not  a  proper  season  for  determining  as  to  the  irritancy. 
As  to  the  title,  I  have  no  doubt.  An  entail  is  legal,  and  entitled  to  the  protec- 
tion of  the  law.  It  creates  a  separate  right  in  every  substitute.  If  ^he  has  a 
separate  right,  he  must  have  an  interest.  If  the  heir  of  entail  and  the  substi- 
tutes should  forfeit.  Major  Dundas  would  take  the  estate  as  a  remainder-man, 
on  the  principle  established  in  the  case  of  Park.  I  never  could  relish  the  ar- 
gument that  the  chance  of  succession  was  small.  The  law  admits  not  of  such 
calculations.  How  could  I  answer  to  myself  if  I  should  suffer  the  estate  to  be 
carried  off  and  the  succession  should  thereafter  open  to  this  substitute.  The 
Act  1685,  and  the  entail,  relate  to  the  case  of  the  next  substitute,  declaring  an 
irritancy.  To  the  purpose  of  making  up  titles,  there  is  no  necessity  for  caUing 
more  parties,  or  for  sisting  process  till  more  parties  are  called.  Whenever  it  is 
meant  to  hurt  a  right,  all  parties  having  interest  in  the  preservation  of  that 
right  must  be  called.  This  was  the  case  of  Maarwell  of  Nithisdale^  which  how- 
ever did  not  come  to  a  decision.  Major  Dundas  pursues  on  his  own  separate 
estate.  A  judgment  here  will  not  indeed  afford  the  exception  of  res  judicata^ 
but  only  a  practique  or  precedent.  There  is  no  help  for  that ;  the  same  thing 
frequently  happens.  Such  is  the  case,  as  is  admitted  on  the  Act  1621.  Such' 
is  the  case  of  superior  heritors  in  a  fishing.  Where  inferior  heritors  are  said  to 
fish  irregularly,  each  superior  heritor  may  successively  pursue.  Thus  also,  if 
an  apparent  heir  should  try,  on  a  trust-bond,  to  set  an  entail  aside,  and  be 
unsuccessful,  every  substitute  might  still  try  the  same  question.  I  do  not  say 
that  the  precedent  would  not  be  strong ;  yet  still  there  would  be  no  res  judi^ 
cata.  The  same  is  the  case  when  a  person  pursues  the  principal  without  pur- 
suing the  cautioner.  The  cautioner  will  still  be  allowed  to  be  heard ;  so  also 
the  difierent  legatees  in  a  testament.  Here  there  could  at  no  rate  be  a  res 
judicata^  for  future  heirs  might  hereafter  insist  as  heirs  of  entail. 

On  the  ^th  November  1774,  **  the  Lords  found  that  fJbere  was  no  occasion 
to  call  more  parties,  and  sustained  the  title." 

Act.  J.  M*Laurin,  H.  Dundas,  A.  Lockhart.    Alt.  A.  Wight.   R.  McQueen, 
Advocate. 

Hearing  in  presence,  after  report  by  Lord  Gardenston. 
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1774*    December  16.    William  Kxrr  against  Matthbw  Hat* 

JURISDICTION. 

It  is  competent  to  the  Court  to  judge  in  a  reduction  of  a  sentence  pronounced  by  an  infe-* 
rior  Court  upon  a  criminal  charge,  and  awarding  a  pecuniary  reparation)  which  the 
private  prosecutors  deemed  inadequate  to  the  injury  sustained. 

IFac.  Coll  VI.  3n  f  Diet.  74200 

President.  This  cause  is  a  trifle  in  itself,  but  important  as  to  its  principle. 
There  is  a  mixed  jurisdiction  in  the  Sheriff,  in  a  cause  merely  criminal.  The 
Sheriff  is  a  criminal  judge.  But  this  is  not  a  cause  merely  criminal,  it  is  of  a 
mixed  nature ;  sajpit  naturam  of  a  cause  with  civil  effects.  There  was  no  jury, 
nor  could  there  with  propriety  be.  The  libel  was  referred  to  oath  of  party, 
Mfbich  would  have  been  improper  in  a  criminal  cause.  Suspension — ^advocation 
-—reduction,  were  all  equallv  competent  in  this  case.  It  would  be  destructive 
of  good  order,  could  all  such  little  squabbles  be  only  brought  before  the  Court 
of  Justiciary. 

MoNBODDO.  I  should  have  doubted  whether  this  cause  could  have  been 
brought  into  this  Court  originallv  in  the  present  shape,  but  I  have  no  doubt  of 
its  competency  in  liie  form  of  reduction. 

Justice-Clebk.  The  Court  of  Justiciary  has  no  form  for  trying  causes  of 
this  nature. 

Kaimes.  If  there  were  any  doubt  of  the  competency  in  practice,  it  ought  to 
be  removed  now. 

AucHiKLECK.    The  Court  of  Justiciary  cannot  try  reductions. 

Hailes.  The  nature  of  this  cause  will  not  admit  of  a  suspension,  because 
the  defender  is  willing  to  obev  the  charge.  It  is  said  that  advocation  is  the 
form:  but  why  advocation  rather  than  redtictionf  Reduction  ma,y  be  compe- 
tent when  advocation  is  not,  as  in  maritime  causes,  but  I  did  not  imagine  that 
advocation  was  competent  when  reduction  was  not. 

On  the  l6th  December  1774f  '*  the  Lords  found  the  reduction  competent  i** 
altering  Lord  EUiock's  interlocutor. 

Act.  A.  Lockhart.    Alt.  A.  Crosbie. 
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1774.      July  14.       William  Maxwbll  of  Dalswinton  against  Alexander 

Blair  of  Dunrod  and  Others. 

# 

PACTUM  ILUCnVM. 

In  a  question  relative  to  the  yalidity  of  a  bill  granted  as  the  amount  of  a  wageri  lost  upon 
a  horse-race,  the  Lords  found  that  the  llth  Act  Parliament  1621,  relative  to  game* 
'  debts,  was  not  in  desuetude. 

[Foe.  CoU.  VI.  338  ;  Dktionary,  9522.] 

Auchinleck*    There  is  no  law  against  horse-racing. 

MoNBODDO.  This  is  a  case  ubi  de  viriute  certatur  ;  where  skill,  strength,  and 
judgment. 

Gardenston.  I  do  not  think  that  the  statute  1621  is  in  desuetude :  should 
be  sorry  if  it  was,  for  then  we  should  lose  a  very  good  statute,  and  get  nothing 
in  its  place.  I  do  not  think  that  the  English  statutes  extend  to  Scotland.  The 
two  first  provisions  in  the  Act  1621  have  never  taken  place.  As  to  the  third, 
it  is  a  very  valuable  and  wise  provision  ;  no  relief  is  given  to  the  loser,  who, 
from  point  of  honour,  is  unwilling  to  complain.  Hence  the  English  statutes 
are  eluded.  By  our  statute,  a  loss  to  any  extent  is  a  matter  of  action ;  the  win- 
ner gets  a  hundred  merks,  the  surplus  goes  to  the  poor  of  the  parish.  The  Act 
1621  was  found  not  to  be  in  desuetude,  Park  against  Somerville,  I668.  Dirle- 
ton  was  king's  advocate  at  that  time,  and  he  appeared  for  the  poor,  and  plead- 
ed on  the  Act  1621.  Sir  George  M'Kenzie,  writing  some  years  after,  affirms 
that  the  Act  1621  was  in  force ;  and  so  the  Court  of  Session  again  found  I688, 
in  a  case  observed  by  Harcarse,  between  Craigmiller  and  an  old  gentleman 
whom  I  knew.  Captain  Slraiton. 

President.  Confirmed  this  by  quoting  a  more  recent  case,  of  Sir  Scipio 
Hill^  in  1711,  observed  by  Fountainhall. 

On  the  14th  July  1774,  ^*  the  Lords  found  the  statute  1621  not  to  be  in 
desuetude,  appointed  the  Sheriff  of  Dumfries,  and  the  Steward  of  Kirkcudbright 
to  intimate  to  the.kirk-setssions  of  Dumfries  and  Kirkcudbright,  that  a  process 
was  depending  for  a  game  debt,  and  remitted  to  the  Ordinary  to  proceed  ac- 
cordingly }"  altering  Ix>rd  Kennet's  interlocutor. 

Act.  A.  Crosbie.    Alt.  A.  Wight. 

1774.  December  16.  Monboddo.  There  are  various  enactments  in  this 
statute  singular  and  severe,  as  that  inflicting  a  fine  on  the  keeper  of  a  public- 
house  for  mejirst  offence,  and  loss  of  liberty,  which  I  suppose  implies  perpe- 
tual imprisonment,  for  the  second.  It  may  be  that  the  statute  has  not  gone  into 
desuetude  as  to  cards  and  dice  ;  but  it  may  have  gone  into  desuetude  as  to 
horse-racing.  Besides,  riding  on  a  road  and  horse-racing  are  very  different 
In  this  case  it  was  not  a  match  on  plain  ground  between  horses  trained  for  the 
purpose,  but  a  contest  on  uneven  ground  over  a  tract  of  twenty-four  miles,  be- 
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tween  the  riding  horses  of  two  private  gentlemen.  Would  a  race  for  taking  up 
the  hare  be  gaming  on  the  statute  1621  ? 

Hailes.  The  history  and  fates  of  the  Act  1621  are  singular :  the  statutes  of 
that  Parliament  were  drawn  up  by  President  Haddington,  who  conducted  the 
business  of  that  Parliament.  This  I  could  show,  were  it  necessary,  or  did  time 
permit.  The  ^rst ,  time  that  the  statute  came  to  be  taken  notice  of  in  Court 
was  in  1668,  when  Sir  John  Nisb6t  of  Dirleton  was  king's  advocate.  He  inter- 
posed officially  for  the  poor ;  and  the  Court  found  that  the  Act  was  not  in 
desuetude ; — and  the  second  time  was  in  1688,  when  Sir  George  Mackenzie 
was  king's  advocate :  he  interposed  officially  for  the  poor ;  the  Court  then 
thought,  according  to  Harcarse,  that  the  statute  was  in  desuetude ;  that 
is,  as  explained  by  the  proceedings  themselves,  that  the  statute  had  been 
overlooked,  not  that  it  was  obsolete.  The  third  time  in  171I,  when  Sir 
James  Stewart,  the  queen's  advocate,  interposed  officially  for  the  poor,  and 
then  the  Court  thought  that  the  statute  was  in  force.  Here  then  we  have 
a  statute  which  originated  from  one  eminent  author  in  our  law,  and  has 
been  acknowledged  by  other  authors  since  his  time,  and  has  been  receive 
ed  as  a  subsisting  statute  by  the  Court  in  different  cases.  There  has  no- 
thing happened  since  I7II  to  render  this  statute  obsolete.  A  distinction 
is  made  between  cards  and  dice  and  horse-racing.  1  cannot  understand  the 
distinction.  Cards,  dice,  and  horses  are  merely  the  implements  of  gaming ; 
and  if  cards  or  dice  have  received  the  judgment  of  the  Court,  it  was  because 
the  species  facti  brought  into  iudgment  respected  cards  and  dice.  We  can- 
not suppose  that  part  of  one  clause  is  in  observance,  and  at  the  same  time  that 
the  rest  of  the  same  clause  has  gone  into  desuetude.  A  distinction  also  is  made 
between  this  match  and  a  horse-race.  It  is  said  that  a  contest  between  horses 
on  a  course  may  be  horse-racing,  but  that  a  contest  on  the  highway  is  not.  I 
think  that  the  highway  was  a  course  pro  tempore^  and  that  it  will  make  no 
difference  in  the  law,  whether  the  question  is  as  to  a  circle  or  as  to  a  straight 
line.  As  to  the  case  of  riding  a  match  to  take  up  the  hare.  If  the  question  is, 
who  shall  be  first  at  the  hare  ? — the  hare  is  the  goal  as  much  as  a  post  would  be. 

Gardenston.  a  law  may  go  into  desuetude  as  to  some  clauses,  while  as  to 
others  it  remains  in  full  force.  The  essential  part  of  this  statute  is  that  which 
allows  the  claim  for  the  poor.  This  is  a  wise  regulation,  far  excelling  the 
modern  elusory  regulations.  By  the  modern  regulations,  gamesters  have  re- 
course against  each  other.  This  is  so  adverse  to  their  point  of  honotir^  that 
they  will  rather  steal,  rob,  or  cheat  their  lawful  creditors,  than  use  the  remedy 
which  the  law  has  provided.  But,  by  the  statute  1621,  the  loser  is  entitled  to 
nothing :  he  must  pay  whatever  he  loses.  At  the  same  time  the  winner  must 
restrict  his  gains  to  100  merks  i  the  residue  goes  to  the  poor.  I  cannot  relish 
Lord  Monboddo's  distinction.  A  trial  of  skill  between  two  horses  is  a  horse- 
race, wherever  the  course  is. 

CoALSTON.  The  more  I  consider  this  Act,  the  more  I  see  the  wisdom  of  it. 
We  cannot  expect  that  in  these  days  statutes  against  gaming  should  be  in  viridi 
observantia.  Even  the  Act  of  Q.  Anne  is  not  in  daily  observance.  I  should 
think  the  clause  as  to  keepers  of  public-houses  very  severe,  if  by  loss  of  liberty 
we  were  to  understand  perpetual  imprisonment ;  but  the  privileges  of  the  town 
are  meant  by  that  phrase.    The  statute  is  a  wise  one,  and  is  still  in  force. 

President.    I  cannot  think  that  a  statute  of  this  nature  can  be  set  aside,  as 
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in  desuetude.  All  the  arguments  against  its  validity  are  merely  arguments  ab  in*' 
cQtnmodo.  The  wisdom  of  the  statute  is  this,  that  it  does  not  restrain  gaming, 
but  only  prevents  the  excess,  and  disappoints  the  harpies  who  would  otherwise 
prey  on  the  young  and  unwary.  There  is  no  great  harm  although  the  law  were, 
put  in  execution  as  to  public-houses.  If  inn-keepers  were  deprived  of  the  pri- 
vilege of  the  burgh  when  they  offended,  it  would  give  me  no  pain.  '  I  cannot 
distinguish  between  this  question  and  a  horse-race.  It  is  a  mistake  to  suppose 
that  a  horse-race  is  always  run  on  level  ground.  The  course  at  Penrith  is  on 
the  side  of  a  hill.  If  the  law  were  to  be  so  interpreted,  men  would  have  no- 
thing more  to  do  than  to  use  the  highway  instead  qf  a  course.  First  at  the  hare 
is  a  trial  of  skill.  But  suppose  it  a  race,  I  should  think  that  he  who  ventures 
more  than  100  merks  on  such  a  wager,  acts  injudiciously,  and  must  stand  to  the 
consequences. 

On  the  l6th  December  1774>  "  the  Lords  sustained  the  title  of  the  Kirk- 
session  J**  adhering  to  their  interlocutor  of  the  14th  July  1774. 

Act.  A-  Wight.     Alt.  A.  Crosbie. 


1774.     December  24.     Armstrong  against  His  Creditors. 

CESSIO  BONORUM. 

In  this  case  the  pursuer  of  the  cessio  bonorum  made  oath  that  he  had  not 
cancelled  any  writings,  but  he  omitted  to  say  that  he  had  not  put  any  writings 
away.  The  Lords  found  that  the  oath  was  incomplete,  and  reiused  to  set  him 
at  liberty,  although  there  was  no  opposition  made  by  the  creditors.  It  was 
said  that  the  modem  practice  of  paying  creditors  by  a  cessio  ought  not  to  be 
favoured  beyond  the  letter  of  the  law ;  and  that  a  man,  making  such  an  oath, 
might  put  away  writings,  and  so  defraud  his  creditors:  That  if  he  had  sworn 
that  he  had  not  put  away^  it  might  be  concluded  that  he  had  not  cancelled  any 
writings ;  but  not  vice  versa. 

Yqt  Petitioner,  D.  Armstrong. 


177^-    January  VJ.       George  Hat  against  James  Hay. 

PASSIVE  TITLE. 

Found  that  a  person  passing  by  his  fiither,  who  was  three  years  in  possession,  as  apparent 
heir,  and  also  passing  by  his  grandfather; — the  person  last  infeft  base,  and  malriTig  up 
titles  to  a  remoter  predecessor,  who  was  the  lait  publicly  infeft  in  the  lands,  is  liable 
for  the  debts  contracted  by  his  father  upon  the  statute  1695. 

[FoUo  Diet.,  VII.  4 ;  Dictionary,  97^5.] 
Coalston.    The  words  of  the  statute  «tre  remoter  predecessor :  the  defender 
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therefore  falls  under  the  words  of  the  statute.  He  has  taken  something  by  the 
service,  namely  the  superiority  which  was  in  Agnes  Binnie.  I  would  not,  at 
any  rate,  allow  him  to  take  advantage  of  literal  criticisms,  in  order  to  disap- 
pomt  the  creditors  of  his  father. 

Kaimes.  If  he  takes  any  thing  by  the  service,  be  will  be  liable  in  so  far. 
With  regard  to  property,  the  infeftment  is  nothing. 

Gardenston.  The  words  of  the  statute  are  quite  general,  though  Lord 
Bankton  has  limited  them  in  his  commentary,  erroneously,  as  I  think. 

Pr£SID£kt.  How  can  the  defender  object  to  his  own  title  ?  He  does  not 
seek  to  reduce  it.  Were  he  insisting  in  a  removing  against  tenants,  the  title 
would  be  good :  he  cannot  therefore  be  allowed  to  plead  that  the  title  is  null  as 
to  creditors. 

On  the  17th  January  177^>  The  Lords  found  the  defender  liable ;  adhering 
to  Lord  Rennet's  interlocutor. 

Act.  ■  Alt.  A.  Wight. 


1775.    January  18.    James  Wilson  against  James  Jackson. 

USURY. 

How  and  before  what  Court  competent  to  be  tried :  If  triable  without  a  jury,  and  at  the  in- 
stance of  the  procurator-fiBcal  alone,  in  case  the  private  party  dieclaims  the  process. 

{Faculty  CoUecthn,  VIL  14 ;  Dictionary^  16,4S«.] 

Gardenston.  If  such  petty  usuries  might  not  be  tried  by  the  Sheriff,  it 
would  be  a  great  encouragement  to  such  practices,  which  are  but  too  common 
already  among  the  lower  classes  of  people.  As  to  trials  by  jury,  I  fairly  own 
that  I  am  none  of  those  who  can  join  in  the  cry  of  John  Bull  about  juries,  who 
thinks  that  his  country  alone  is  free  because  it  has  juries.  In  England  it  is  the 
judge  who  directs  the  jury  whenever  they  go  right.  I  admire  juries  in  cases  of 
treason,  and  in  revenue  causes ;  for  we  have  seen  from  history  that  bad  effects 
arise  from  the  want  of  them. 

CoALSTON.  As  to  the  first  point,  I  am  of  the  opinion  given  ;  the  more  es- 
pecially by  reason  of  the  decision,  26/A  June  I766,  Mackechnie  against 
Wallace.  As  to  the  second,  I  do  not  like  juries  in  civil  causes,  but  I  have 
ever  been  of  opinion  that  it  is  a  great  and  important  privil^e,-^that  of  being 
tried  by  a  jury  in  matters  criminal.  I  am  sorry  to  see  that  the  line  has  not 
been  well  drawn  of  late  between  causes  to  be  tried  with  or  without  a  jury.  I 
think,  that  in  cases  only  inferring  fine  and  imprisonment,  or  smaller  punish- 
ment, there  is  no  necessity  for  a  jury. 

President.  I  am  sorry  to  see  that  the  practice  of  exacting  above  the  legal 
interest  of  money  prevails  in  Paisley.    The  former  case,  in  I766,  came  from 
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Fusley^  with  drcumstanoes  very  similar.  It  would  be  dreadiuly  were  the  civil 
penalties  not  to  be  exigible  amess  in  an  action  before  the  Court  of  Justiciary. 
This  would,  in  effect,  be  equal  to  a  repeal  of  a  law,  very  necessary  for  the  lower 
sort  of  people,  who  are  apt  to  ofiend  in  this  way. 

On  the  ISUi  Jantianr  1775,  *^  the  Lords  found  the  usurious  contract  proved, 
and  therefore  decemea  in  the  treble  penalties." 

AcU  Cb.  Hay.    AU.  G.  Wallace. 

Reporter^  Auchinleck. 


1775.      January  dl*      Thomas  Mtlne  of  Mylnfield  against  The  County  of 

Perth. 

» 

PUBLIC  POLICE. 
What  damages  may  be  awarded  imder  the  Riot  Act  ?— -en  whom  ?--«nd  how  to  be  levied? 

IFacuUtf  Ck)Uection,  VII.  30  j  Diet.  13,180.] 

Hailes.  a  county  is  as  much  a  nomen  juris  with  us  as  a  shire.  Indeed  it  is 
the  more  proper  appellation  of  the  two,  for  anciently  there  were  many  shires 
in  one  eounty^  as  in  the  eounty  of  Perth  there  were  the  shires  of  Scone^  Auch^ 
terarder^  &c.  .  Shire,  however,  is  the  more  modem  word  in  the  law  of  Scolland. 
Since  the  Union  we  begin  to  use  the  old  word  of  County.  In  the  cess-laws,  be- 
fore the  Union,  an  assessment  is  made  leviable  off  the  shire;  i.  e.  from  the  persons 
whose  lands  are  valued.  In  this  way,  I  would  interpret  the  statute  of  Geo.  I. 
I  would  hold  county  to  mean  the  same  thing  as  shire^  in  the  Cess  Acts  before 
the  Union,  and  then  the  indemnification  may  be  levied  along  with  the  rogue- 
money.  The  statute  says,  that  an  edictal  citation  shall  be  sufficient,  with- 
out mentioning  names  and  designations.  The  statute  meant  to  introduce  an 
easy  mode  of  citation  instead  of  one  more  operose.  It  never  could  have 
supposed  that  all  the  inhabitants  could  have  been  cited  by  their  names  and  de^ 
signations.  It  is  said  that  to  make  the  landholders  pay  the  whole  damage, 
would  be  impolitic  and  unjust;  because  in  such  popular  riots  the  landholders 
are  not  the  guilty  persons.  I  answer ;  let  the  law  be  impolitic  and  unjust,  that 
is  nothing  to  judges.  If  there  is  any  error,  the  legislature  must  correct  it. 
But  I  do  not  think  so  ill  of  the  statute  as  so  explained,  for  if  the  landholders 
give  timely  attention  to  the  police  of  the  country,  they  will  prevent  mobs  from 
rising  to  such  dangerous  heights.  Perhaps  also  the  legislature  supposed  that 
the  people  in  Scotland  were  more  under  the  influence  of  the  landholders  than 
they  are  in  England.  I  hope  they  thought  rightly.  If  the  assessment  were  to 
be  made  of  the  inhabitants  of  such  a  county  as  Perth,  the  matter  would  be  in- 
extrioable.  There  would  need  to  be  an  estimate  what  proportion  the  Duke  of 
Athole  and  Lord  Breadalbane  ought  to  bear  along  with  tne  meanest  of  their 
cottars. 

4H 
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CoALSTOK.  [Reporter.]-^Propose  that  the  Justices  of  the  Peace  should  set- 
tle the  proportions  of  each  parish,  and  then  that  such  proportions  should  be 
rateably  divided  among  the  inhabitants  or  householders. 

Gardekston.  This  is  a  wise  law :  it  prevails  in  other  countries,  such  as 
Holland.  It  plainly  extends  to  Scotland.  As  to  the  extent  of  the  damage, 
this  is  no  new  case :  there  is  a  decision  of  the  Court,  Q8th  June  174S,  Strait^ 
on  against  The  Magistrates  of  Montrose^  observed  by  Clerk  Home,  where  it 
was  found  that  the  statute  relates  only  to  houses,,  not  to  furniture.  As  to 
the  manner  of  laying  on  the  damage,  there  is  none  better  than  that  proposed 
by  the  Ordinary, — a  meeting  of  the  justices  and  a  general  assessment. 

MoNBODDO.  It  is  admitted  that  this  statute  extends  to  Scotland.  I  should 
be  sorry  if  it  did  not,  for  it  is  an  excellent  law.  It  would  be  strange  if  we 
should  *find  that  a  statute,  which  expressly  extends  to  Scotland,  cannot  be 
executed  there.  I  do  not  think  that  the  pursuer  can  have  execution  against 
one  or  two  of  the  heritors ;  that  is,  on  the  plan  of  the  English  part  of  the  sta- 
tute :  but  the  Scots  part  says  the  direct  contrary. 

Justice-Clerk.  This  is  a  very  important  statute :  the  first  part  of  the  Act 
respects  the  security  of  Government,  and  all  Magistrates  are  authorised  to  in- 
terpose. In  the  second  part,  with  which  we  are  concerned,  the  power  is  dele- 
gated to  certain  Magistrates :  when  a  mob  deviates  from  the  original  purpose 
of  its  insurrection,  and  assaults  the  property  of  individuals,  the  law  has  wisely 
devised  a  remedy ;  it  is  by  making  the  whole  county  liable  in  the  damages : 
by  this,  every  man  who  joins  in  a  riot  must  know  that  he  and  his  neighbours 
and  friends  must  pay  for  the  damage  which  he  has  done.  I  am  sorry  that  there 
is  a  decision  limiting  the  damage  to  the  desolation  of  the  house  :  it  proceeds 
on  a  narrow  interpretation  of  the  statute.  If  the  furniture  should  be  damaged 
in  the  course  of  demolishing  the  house,  I  should  still  think  that  reparation 
was  due.  As  to  the  mode  of  levying,  I  cannot  suggest  a  better  rule  than  that 
proposed  by  the  Ordinary. 

AucHiNL^CK.  This  is  certainly  a  most  political  and  wise  law.  I  would  not 
go  the  length  of  finding  damages  due  on  account  of  furniture  destroyed.  My 
difficulty  is  this :  when  innocent  people  are  to  be  subjected  in  damages  from 
motives  of  political  utility,  we  have  no  powers  to  extend  the  penalties  further 
than  the  law  has  done.  I  approve  of  the  method  of  assessment  proposed  by 
the  Lord  Reporter. 

PiTFOUR.  This  statute  was  not  always  so  popular  as  it  now  appears  to  be. 
I  always  thought  it  to  be  a  salutary  law.  The  manner  of  levying  the  damage 
was  judiciously  invented,  by  making  it  fall  on  the  country  at  large.  I  should 
be  sorry  to  see  it  found  that  this  statute  does  not  extend  to  Scotland.  The 
^rst  question  is  as  to  furniture  :- — ^From  precedents,  as  well  as  private  opinion, 
I  think  that  it  does  not  extend  to  furniture :  it  was  so  determined  in  the  case 
ofStrcuton,  as  also  in  the  case  of  Mowat,  June  I76I.  These  decisions  are 
agreeable  to  law ;  because  a  penal  statute,  introducing  new  punishments,  ox  a 
new  mode  of  making  damages  good,  cannot  be  extended  de  casu  in  casum : 
the  words  of  one  part  of  the  statute  must  be  made  to  quadrate  to  the  words 
of  the  other  part.  What  could  be  the  meaning  of  making  the  destruction  of 
the  furniture  not  to  be  felony  under  the  statute  ?  As  I  cannot  extend  the 
crime  as  to  furniture,  so  neither  can  I  as  to  damages.    The  meaning  of  the 
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statute  was  to  prevent  an  evil  then  beginning  to  arise.  The  common  law  had 
ab^eady  subjected  personal  offenders  to  damages:  if  furniture  were  included, 
fbere  would  be  a  hurt  instead  of  an  advantage  to  the  party  suffering ;  for,  by 
the  statute,  there  is  a  short  prescription  of  two  months  introduced.  As  to  the 
mode  of  levying  the  damages,  they  are  leviable  on  the  county  in  general,  i.  e. 
on  the  inhabitants.  Inhabitants  are  liable  in  England,  and  the  purpose  of  the 
law  was  to  bring  the  two  parts  of  the  kingdom  under  the  same  regulations. 
The  only  method  of  carrying  the  law  into  execution,  is  by  levying  on  the 
county.  The  inhabitants  of  boroughs  are  not  liable.  Boroughs  and  shire 
are  contradistinguished  by  the  statute. 

On  the  Slst  «Kinuary  177^»  ^'  I'he  Lords  found  the  pursuer  entitled  to  da* 
mages  arising  from  the  demolition  of  his  house,  but  not  for  damages  arising 
from  the  destroying  of  his  furniture ;  and  remitted  to  the  Justices  of  Peace  to 
assess  the  different  parishes,  and  to  proportion  such  assessment  among  the  pre* 
sent  inhabitants  and  indwellers.'' 

Jet.  A.  Crosbie.    Alt.  H.  Dundas. 

Reporter^  Coalston. 

N.B. — The  Court  was  almost  unanimously  of  Lord  Coalston's  opinion  as  to 
the  mode  of  assessment.  I  still  think  that  the  mode  is  inextricable,  and  that 
the  parties  concerned  will  at  length  have  recourse  to  the  valued  rent,  which, 
however  unequal,  is  an  intelligible  rule  for  proportioning  the  damages :  the 
rule  established  wUl  create  an  expense  equal  to  the  subject  in  controversy. 


1775.    February  2.    Andrew  and  Robert  Lookups,  Petitioners. 

The  petitioners,  having  heard  of  the  death  of  one  John  Lookup  in  Virginia, 
desired  to  have  evidence  of  their  propinquity  to  him.  The  first  point  to  be 
established  was,  who  is  the  John  Lookup  ?  The  petitioners  imagined  that  he 
was  Mr  John  Lookup,  advocate,  and  that  his  identity  might  be  proved  by 
comparing  his  handwriting  with  the  handwriting  of  the  Virginia  John  Look* 
up.  With  that  view,  they  applied  to  the  Court  for  a  warrant  to  deliver  up  on 
receipt,  and  under  an  obligation  to  restore,  certain  writings  of  Mr  John  Look- 
up, advocate,  which  lay  in  a  process  before  the  Court  of  Session. 

On  the  2d  Febniary  1775,  "  The  Lords  granted  the  desire  of  the  petition, 
on  finding  caution  for  L.5,  and  ordered  notarial  copies  to  be  taken  before  the 
clerk  delivers  up  the  writings." 

For  Petitioners,  A.  Ogilvy. 
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1775.    February  14.    John  Aitchison  of  Rochsolloch  against  Thomas  Hop- 
kirk  and  Others. 

SUPERIOR  AND  VASSAL. 

A  jear*8  free  rent  is  exigible  for  the  entry  of  a  sing^olar  Bacce88or»  either  in  lands  or  housesy 

where  such  entry  is  not  taxed. 

[^Faculty  Collection,  VII.  29 ;  Dictionary,  !5,060.] 

Hailes.  If  we  listen  to  the  plea  of  the  defenders,  we  shall  cut  deep  into 
the  rights  of  almost  all  the  subjects-superior  in  Scotland.  It  is  impossible  to 
resist  the  argument  from  custom.  All  the  instances  produced  show,  that 
subject-superiors  exact  sometimes  less  sometimes  more,  but  constantly  more 
than  the  double  of  the  feu-duty.  If  they  can  exact  more  than  double  the 
feu-duty,  it  is  plain  that  they  can  exact  a  year's  rent,  otherwise  all  superi- 
ors  would  be  extortioners,  and  all  vassals  would  be  willingly  oppressed.  This 
explains  the  meaning  of  the  phrase  lands,  if  it  were  doubtful.  It  has  been 
said,  that  all  houses  in  Scotland  are  either  bouses  in  boroughs,  or  farm- 
houses, or  fortalices :  that  the  Jirst  two  do  not  pay  any  composition,  and 
that  the  last  cannot,  as  being  part  and  pertinent  of  the  lands.  In  order  to 
prove  that  all  houses  other  than  houses  in  boroughs  and  farm-houses  are  for- 
talices, reference  is  had  to  a  decision  mentioned  by  Craig,  ///.  2,  dieg.  %  %  18, 
Murray  of  Hallyards  against  Earl  qf  Morton ;  but  that  decision  only  proves 
that  the  Court  found  that  a  house  having  two  storeys  was  in  so  far  to  be  con- 
sidered as  ajbrtalice  as  that  a  warning  on  six  days  might  be  allowed  for  re- 
moving the  possessor  from  it.  Craig  calls  this  benignior  sentetitia.  Whether 
it  was  a  right  judgment,  I  inquire  not.  It  is  certain  that  Craig  knew  the 
difference  between  ^fortalice  and  a  common  house  for  habitation ;  /.  2,  dieg.  8, 
§  8.  It  is  also  certain  that  our  forefathers  were  so  exact  as  to  distinguish 
hetvf eenfortaUcia  and  forceletta,  great  and  small  fortalices.  It  is  therefore 
impossible  that  they  could  have  failed  to  distinguish  between  fortalices  and 
common  houses  for  habitation,  though  neither  in  boroughs  nor  on  farms. 

Kaimes.  I  inclined  to  be  against  the  superior,  not  on  law,  but  for  rea« 
sons  of  expediency.  Now  I  see  a  very  general  practice  which  confirms  the 
law. 

Gardenston.  On  considering  this  case,  with  the  analogy  of  law  in  royal 
boroughs,  I  was  against  the  superior ;  but,  after  hearing  the  cause  and  seeing 
the  instances  given  of  practice,  I  am  for  supporting  the  right  of  the  superior : 
but  I  would  vary  the  interlocutor  so  far  as  to  allow  a  deduction  of  the  expense 
of  repairs  communibus  annis,  that  the  superior  may  not  get  more  than  the  vas- 
sal reaps.     I  would  not  open  a  door  for  the  rapacity  of  superiors. 

MoNBODDO.  I  had  little  doubt  of  the  interlocutor  when  I  read  the  papers ; 
still  less  when  I  heard  the  pleadings.  The  rule  must  be  the  real  rent  for  one 
year.     How  can  we  determine  that  it  should  be  one-third  or  two-thirds  ?  It  is 
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impossible  to  fix  one  general  rule  from  the  condescendences,  for  die  practice  of 
superiors  varies.  I  can  give  no  other  deductions  than  for  repairs  and  public 
burdens*  It  is  impossible  to  go  back  to  examine  the  original  value  of  the  sub* 
ject  100  or  SOO  years  ago*  Were  I  sitting  here  as  a  legislator,  I  might  listen 
to  many  of  the  arguments  urged  by  the  feuars :  kere,  I  must  say  what  is  law^ 
not  what  ought  to  be  law. 

CoALSTOK.  We  are  not  at  liberty  to  alter  this  feudal  law.  The  superior  is 
entitled  to  a  year's  rent  of  the  subject  at  the  time  of  the  entry ;  but  he  can 
have  no  more :  deductions  must  be  made  of  public  burdens  and  feu-diity»  and 
also  of  a  reasonable  allowance  for  repairs*  There  are  two  or  three  cases  where 
the  Court  did  use  liberties,  in  favourable  circumstances,  with  the  statute ;  but 
nothing  of  this  sort  occurs  here. 

On  the  14th  February  1775,  "  The  Lords  found  the  pursuer  entitled  to  de- 
mand a  year's  rent  from  singular  successors,  as  the  subject  is  set,  or  may  set, 
with  deouction  of  public  burdens  and  feu-duties,  and  a  reasonable  allowance 
for  repairs ;''  adhenng  to  Lord  Alva's  interlocutor  in  substance. 

Act.  R.  M^ueen.    Alt.  A.  Orosbie.     Hearing  in  presence. 


1775.    February  21.    James  Wilson  and  Others,  against  John  Story  and 
^  The  Magistrates  of  Paisley. 

COMMUNITY. 

The  Ma^trates  and  Town-Council  of  a  Burgh  found  entitled,  for  an  adequate  conai* 
deration,  to  sell  the  lifefrent  of  a  superiority,  without  setting  it  up  to  public  roup, 
although  informed  of  an  intended  competition. 

[^FacuUjf  Collection,  VII.  38 ;  Dictionary,  2529. j 

Hailes.  There  was  nothing  wrong  meant  or  done  by  the  Magistrates. 
They  got  a  fair  price  for  the  liferent  superiority ;  as  much,  or  more  than  they 
would  have  got  from  the  pursuer,  Wilson.  Besides,  it  was  natural  for  them 
not  to  choose  to  give  the  vote  to  the  agent  of  the  family  that,  in  1759,  had  got 
the  town  of  Paisley  turned  off  the  roll :  this  would  be  giving  their  new  vote 
to  the  persons  who  deprived  them  of  their  old  one :  this  could  not  be  ex- 
pected. 

Coalston.  Magistrates  of  boroughs  are  not  proprietors ;  therefore  they 
cannot  alienate  gratuitously,  but  they  may  for  onerous  causes.  They  are  under 
no  obligation  to  put  up  the  subjects  to  public  roup  :  If  the  Magistrates  had 
not  been  interpelled,  this  would  have  been  a  good  sale,  for  the  offer  made  by 
Wilson  was  not  so  good  as  that  made  by  Storjr ;  but  the  difficulty  arises  from 
Wilson's  lettei:  before  the  sale,  desiring  to  be  informed  of  the  time  of  the  sale 
that  he  might  be  put  upon  an  equal  footing.  In  such  cases,  magistrates  must 
always  take  the  most  that  can  be  had. 
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MoKBODDO.  It  makes  no  difference  that  this  subject  was  not  part  of  the 
original  common  good,  but  acquired  by  the  Magistrates.  The  bai^ain  was  not 
a  bad  bargain :  nevertheless^  more  could  have  been  got :  they  were  interpelled. 
At  the  same  time,  I  do  not  say  that  it  ought  always  to  be  the  rule  to  dis- 
pose of  the  common  good  by  public  roup,  although  1  know  that  the  town  o£ 
Aberdeen  always  does  it,  and  with  great  emolument  to  the  community. 

Kaimes.  There  is  an  old  Act  of  Parliament  which  provides  Uiat  the  com* 
mon  good  shall  be  rouped  for  three  years.  This  was  formerly  supposed  to 
relate  to  lands;  but  that  notion  is  now  exploded.  Here  the  question  is» 
What  will  be  the  consequence  of  not  advertising  Wilson  ?  It  cannot  affect 
Story;  for,  as  to  him,  the  sale  is  good  :  It  might  go  to  damages,  but  what  are 
the  damages  ? — ^for  it  is  not  certain  whether  Wilson  would  have  given  more 
than  Story. 

AucHiNLECK.  Politicians  afford  us  new  dishes  every  day.  Suppose  that  the 
Magistrates  of  Paisley  did  not  choose  to  make  a  freehold  qualification.  Could 
Wilson  require  them  to  do  it  for  the  good  of  the  borouffh  ?  Could  we  have 
found  the  Magistrates  liable  in  damages  for  not  selling  their  vote  ?  I  appre* 
hend  not.  Suppose  that  Wilson  had  asked  to  purchase,  might  not  the  Alagis- 
trates  have  saia,  **  We  do  not  like  your  face.''  They  durst  not  have  said 
That  he  would  be  a  disgraceful  freeholder,  for  that  might  have  landed  them 
in  a  Commissary  Court  process. 

Kennet.  If  the  highest  bidder  must  be  taken  by  a  public  roup,  this  would 
be  to  encourage  bribery,  by  giving  the  vote  to  tne  candidate  who  had  the 
heaviest  purse.     The  Magistrates  might  have  got  more ;  but  they  got  enough. 

President.  If  I  see  jobs  as  I  thought  I  saw  palpably  in  the  case  of  Stir^ 
Ungf  I  would  correct  them  :  but  when  the  question  comes  to  be.  Whether  one 
man  may  live  a  year  longer  than  another,  I  would  not  scrutinize  so  strictly. 
The  Magistrates  were  formerly  turned  off  the  roll,  and  justly :  they  now  en- 
deavour to  get  on  again  in  a  way  which  the  law  permits.  Here  was  a  de- 
lectus  personcB.  I  do  not  think  that  the  Magistrates  were  obliged  to  take  the 
highest  offerer,  however  disagreeable  to  them.  They  might  cnoose  to  have  a 
man  in  their  interest,  not  one  connected  with  a  candidate  for  the  county.  If 
one  of  the  candidates  for  the  county  defrays  the  expense  of  this  process,  Wilson 
ought  to  defray  the  expense  of  the  other  party  on  account  of  his  having  acted 
as  a  tool. 

Justice-clerk.  It  was  proper  for  the  Magistrates  to  give  the  vote  to  a  per- 
son of  consideration,  who  might  use  it  in  favour  of  a  candidate  whom  he 
might  consider  the  most  useful  for  the  borough  and  the  nation  :  at  the  same 
time,  they,  with  no  less  propriety,  resolved  not  to  give  the  subject  away  with- 
out an  adequate  price.  It  the  general  principle  were  admitted.  Magistrates 
would  always  be  bound  to  take  the  highest  offerer.  The  bad  consequences  of 
this  are  obvious.  Suppose  that  some  member  of  a  great  company  should  de- 
sire to  have  a  feu  of  a  piece  of  ground,  with  the  purpose  of  erecting  a  manufac- 
tory, but  a  private  man  wants  to  have  a  villa  on  tnat  spot, — he  offers  more 
than  the  great  company  offers,  or  in  prudence  should  offer ;  if  the  hand^  of  the 
Magistrates  are  to  be  tied  up,  we  would  put  it  in  the  power  of  individuals  to 
hurt  the  general  interest.  The  views  of  the  Magistrates,  in  this  case,  instead 
of  being  blameworthy,  were  laudable. 
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On  the  21st  February  1775,  **  The  Lords  repelled  the  reasons  of  reduction, 
and  found  expenses  due/' 
Act.  J.  M'Laurin,    AU.  J.  Campbell.    Reporter,  Justice-Clerk. 
Diss.  Coalston,  Monboddo. 


1775,    February  SI.    Messrs  Cross  and  Boole  against  John  Mure,  Factor 

on  the  Estate  of  D.  Lock. 

ARRESTMENT. 

Used  in  the  hands  of  a  jadicial  fSMstor,  appointed  in  consequence  of  a  sequestration  awarded 
pending  a  process  of  ce^sio,  and  prior  to  the  Bapkrupt  Act,  1772,  if  effectual. 


IFac.  Col  VII.  41 }  Diet.  757.] 


Monboddo.  A  factor  who  is  not  removable  by  the  debtor,  is  not  in  the 
common  case  :  he  is  just  in  the  situation  of  a  curator,  whereas  an  ordinary  fac- 
tor is  no  more  than  the  servant  of  his  constituent. 

Hailes.  If  you  hold  it  necessary  that  arrestment  shall  be  used  in  the 
hands  of  the  bankrupt,  not  in  the  hands  of  the  factor,  on  the  subjects  of  the 
bankrupt,  the  only  consequence  will  be  involuntary  breach  of  arrestment. 

CoALSTON.  By  the  late  Act  of  Parliament,  the  estate  is  vested  in  the  fac- 
tor ;  but  that  is  not  the  case  here.  The  factor  is  not  vested  in  the  estate ; 
he  is  only  an^  administrator.  I  am  at  a  loss  to  distinguish  this  factor  from  any 
other  factor. 

President.  The  factor  is  in  the  legal  possession  of  the  goods  by  authority 
of  the  Court.  In  the  case  of  Loclcwood,  the  Lords  sustained  an  arrestment  in 
the  hands  of  the  clerk  of  Court  for  consigned  money. 

Kaimes.  I  arrest  in  the  hands  of  a  debtor,  to  hinder  him  to  pay  to  the  com- 
mon debtor.  To  what  purpose  is  it  to  arrest  in  the  hands  of  the  bankrupt 
who  cannot  pay,  rather  than  in  the  hands  of  the  factor  who  can  ?  By  the  late 
statute,  the  factor  is  vested,  in  truth  and  in  words,  a  factor,  like  the  present  one 
in  truth,  though  not  in  words. 

On  the  21st  February  1775,  '*  The  Lords  sustained  the  arrestment  in  the 
factor's  hands ;''  adhering  to  Lord  Pitfour's  interlocutor. 

Act.  A.  Abercromby.    Alt.  G.  Ferguson. 
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]  775.    Fehraary  92.    Mbssbs  Hbrkies  and  Company  against  Andrew  CROsBiEt 

Esq. 

COMPENSATION— RETENTION. 

Foand  that  the  acceptor  of  bills,  indorsed  by  the  drawer  before  the  term  of  payment  to  bis 
creditors'  factor,  upon  a  receipt  bearing  that  the  yalne,  when  paid,  shoiud  be  remitted 
to  his  constituents,  on  account  of  the  debt  owing  them,  could  not  propone  compensa-' 
tion  on  a  bill  of  the  same  date,  granted  to  himself  as  a  creditor,  in  a  balance  due  upon 
former  transactions,  and  quoad  ultra  as  the  only  connderation  received  for  his  own  ac- 
ceptances from  the  drawer  and  indorser  of  the  latter.  The  law  knows  no  distinction  be- 
tween indorsement  for  money  presently  paid  and  indorsement  in  security  of  a  former 
debt. 

[^Facultif  Collectioih  VIL  p.  4A ;  Dictionary^  2577*3 

PiTFOUR.  I  always  thought  that  there  was  a  distinction,  and  a  reasonable 
one,  between  bills  indorsed  for  value,  and  in  security.  That,  as  to  the  former, 
compensation  could  not  be  pleaded  }  but,  as  to  the  latter,  might.  But  I  see  it  is 
said  that  the  practice  is  dinerent. 

President.  I  admit  that  practice  has  gone  strong  for  such  a  distinction.  I 
have  been  sometimes  tempted  to  think  that  some  decisions  have  been  pro- 
nounced on  this  point  without  much  attention  to  principles.  Mr  SherrifT 
wrongfully  intromitted  with,  and  disposed  of  certain  parcels  of  wine : — ^his  cre- 
ditors complained.  Mr  Sherriff  offered  to  secure  them,  by  indorsing  bills  not  yet 
payable.  The  creditors  accept  of  this,  and  demand  payment.  It  is  answered. 
This  indorsation  is  not  in  the  way  of  trade,  but  merely  for  security  ;  therefore 
compensation  is  pleadable.  What  is  that  compensation  ?  Bills  granted  of  the 
same  date  for  equivalent  sums.  If  this  were  law,  it  would  be  ruinous  to  com- 
merce. A  man  in  labouring  circumstances  might  procure  bills  from  his  friends, 
produce  them  as  a  fund  of  security,  auiet  his  creditors,  and  at  length  disappoint 
their  payment  by  means  of  a  plea  of  compensation  reserved  for  his  friends.  I 
acquit  Mr  Crosbie  of  any  similar  intention,  but  I  must  argue  on  the  case  as 
it  stands.  I  say  that  compensation  would  be  repelled  exceptione  dolt  \  for  the 
bills  were  given  to  procure  credit,  while  a  counterpart,  defeating  that  credit, 
remained  in  the  pocket  of  the  giver.  Were  the  question  as  to  a  bill  in  the 
common  course  of  business,  I  should  be  satisfied  to  follow  the  course  of  the 
former  decisions. 

Kaimes.  Altogether  of  the  President's  opinion.  As  to  the  last  point,  from 
the  nature  of  the  transaction,  there  was  eitner  a  fraud  intended  or  compensa- 
tion was  barred.  But  it  will  be  observed  that  here  the  bill  granted  to  Mr 
Crosbie  was  for  L.7OO :  of  this  L.400  was  already  due,  so  that  there  is  still  a 
debt  sufficient  to  cover  the  sum  of  L.SOO. 

Justice-Clerk.  If  compensation  were  admitted  here,  it  would  destroy  the 
whole  commerce  of  Scotland.  As  to  the  first  point,  I  cannot  see  how  the 
balancing  of  accounts,  which  is  practised  by  merchants  from  time  to  time,  should 
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have  the  efiect  to  make  posterior  payments  not  to  be  considered  as  indorsation.^ 
for  value.  This  is  adverse  to  every  principle  of  commerce,  and  would  extin- 
guish it  altogether.  As  to  the  second  point,  of  even  date  with  the  bills  coun- 
ter-bilh  are  taken.  How  can  the  counter-bills  be  pleaded  in  compensation  ?  it 
such  ideas  were  received,  we  should  be  no  longer  a  trading, country : — no  one 
would  take  security  on  a  Scotch  bill,  though  accepted  by  a  person  of  the  great- 
est opulence  and  most  established  credit. 

CoALSTON.  Compensation  is  no  doubt  strongly  founded  in  law  and  equity. 
And  if  bills  were  to  be  held  like  bonds  and  ordinary  vouchers  of  debt,  com- 
pensation might  be  received.  But  that  is  not  the  case.  Bills  indorsed  in  the 
way  of  commerce  are  to  be  considered  as  cash,  or  as  bank-notes.  It  is  utterly 
inconsistent  with  that  idea  that  compensation  should  be  admitted.  When  one 
merchant  indorses  bills  to  another,  although  no  money  is  actually  advanced,  the 
receiver  continues  to  give  credit.  I  admit  that  some  of  our  ancient  decisions 
have  gone  too  great  lengths.  I  admit  that,  when  the  privileges  of  bills  are  ex- 
pired, all  exceptions  are  competent ;  but  that  is  not  the  case  here.  As  to  the 
second  point,  I  am  equally  clear.  I  do  not  like  to  see  a  bill  granted  as  a  fund 
of  credit,  while  at  the  same  time  there  is  a  couhter-bill  tending  to  render  that 
credit  ineffectual. 

•  MoNBODDO.  There  is  a  great  difference  between  bills  indorsed  in  the  way  of 
commerce,  and  in  security.  In  the  last  case  they  are  compensable  just  as  a 
bond.  A  bill  indorsed  in  security  requires  no  diligence.  In  payment  it  does. 
I  do  not  sit  here  to  judge  of  utility,  but  to  judge  according  to  my  notions  of 
law.  I  think  that  the  practice  of  merchants,  were  it  different,  must  bend  to  the 
law.  The^  commerce  between  Herries  and  Sherriff  was  long  before  at  an  end  ; 
a  balance  was  struck,  and  security  granted.  Suppose  that  Sherriff  had  granted 
his  bond,  and  then  indorsed  the  bills  in  part  of  that  bond,  might  not  Crosbie 
have  pleaded  compensation  ?  Where  is  the  difference  between  that  case  and 
this?'  The  only  thing  that  moved  me  was  the  counter-bill.  If  Crosbie  had 
known  that  Sherriff  was  to  have  indorsed  the  bill  to  Herries,  he  might  have  been 
barred  personali  exceptione :  but  that  is  not  the  species  Jacti ;  the  bills  were 
indorsed  in  order  to  raise  money  for  discharging  another  bill  due  by  Crosbie. 

Elliock.  If  the  defence  here  pleaded  w^ere  sustained,  we  must  abolish  that 
method  of  transacting  business  which  is  carried  on  by  bills.  All  bills  are  in 
eflfect  in  security,  never  in  solutum  ;  for  the  indorsee  has  recourse  against  the 
indorser.  This  would  not  be  the  case  if  they  were  in  solutum.  Whether  the 
debt  was  contracted  by  bond  or  in  re  mercatoria,  it  matters  not.  When  a  bill 
is  once  indorsed,  we  must  judge  from  the  nature  of  a  bill.  There  is  no  mer- 
chant in  Europe  who  would  say  that  this  is  a  difficult  case. 

Kaimes.  Compensation  was  sustained  against  an  onerous  assignee,  in  bonds, 
because  originally  the  assignation  of  a  bond  was  no  transference  in  jure,  but 
merely  a  procuratory  in  rem  suant.  The  Court  incautiously  continued  to  sustain 
compensation,  even  after  an  assignation  came  to  be  a  transference  injure.  This 
would  not  stand,  if  it  were  sifted  to  the  bottom.  However,  bills  were  never 
in  the  situation  that  bonds  were  : — merchants  always  deal  by  balances  ;  every 
bill  is  given  credit  for  in  the  general  balance ;  it  is  not  imputed  in  payment  of 
any  particular  debt.  The  assignation  to  the  wines  was  no  more  than  altering  the 
balance.    The  law  of  bills  is  from  practice,  for  the  benefit  of  commerce.'    If 

4  I 
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we  sustain  compensation  here^  we  ruin  commerce.  When  I  grant  a  bill,  iif 
order  to  procure  credit  to  a  man,  what  can  that  mean  but  to  allow  him  to  make 
whatever  he  can  of  it  ?  If  I  can  plead  compensation,  I  undo  the  credit  which 
I  gave.  As  to -what  I  formerly  observed,  that  Mr  Crosbte  had  still  L.400  due, 
with  which  he  might  be  permitted  to  cover  his  bill  for  L.SOO,  I  observe  that 
the  L.400  was  due  ab  ante^  and  therefore  cannot  affect  the  credit  for  the  L.iiOO 
given  to  SherrifT. 

Gardenston.  The  plain  import  of  the  transaction  was,  that  the  bill  should 
pass  for  money  :  the  consequences  of  sustaining  compensation  would  be  to  put 
an  end  to  the  commerce  of  this  country.  Balancing  of  accounts  does  not  alter 
the  nature  of  the  credit  If  the  merchant  in  London  had  made  further  pay- 
ments,  the  account  would  have  been  current.  What  difierence  can  it  make 
that  the  merchant  in  this  country  has  made  the  further  payments. 

On  the  22d  February  177'5,  "  the  Lords  repelled  the  defence  of  a  compen- 
sation,  and  found  the  letters  orderly  proceeded." 

Act.  J.  Montgomery.     Alt.  A.  Wight.    Reporter^  Gardenston. 

Diss.  Monboddo.  Pitfour,  on  the  second  point,  came  over  to  the  general 
opinion  of  the  bench. 


1775.    January  24.    James  Andrew  and  Others  against  The  Magistrates 

and  Town  Council  of  Linlithgow. 

BURGH-ROYAL. 
Found  that  Bon-residence  was  no  objection  to  the  election  of  a  burgh-councillor,. 

IFaculiy  Collection,  VII.  p.  16}  Dictionary,  188a] 

Hailes.  The  coraplainers,  in  their  argument,  take  it  for  granted  that  Alder^ 
man  means  councillor,  and  consequently  that  the  old  statute  requires  the  resi-^ 
dence  of  councillors.  But  they  should  not  have  taken  for  granted  what  may 
be  contradicted  from  ancient  writings.  In  the  Chartulary  of  Aberdeen  there  is 
a  grant  aldermanno,  ballivis,  et  communitati.  Aldermanno  here  means  the 
chief-magistrate.  The  statute  which  mentions  *'  provost,  bailies,  and  alder- 
men," means  the  chief  magistrates,  however  they  are  denominated.  Much  in 
the  ancient  system  of  burghs  is  misunderstood.  From  ancient  writings  I  see 
that  there  were  sometimes  more  than  one  prcppositus  in  a  burgh,  and  that  some* 
times  the  bailies  were  considered  as  the  bailies  or  deputies  of  the  provost. 
There  are  grants  "  praeposito  et  ejus  ballivis.*'  All  this  might  tend  to  illus- 
trate  the  old  statute,  were  there  room  for  such  inquiries.  But  I  think  that  the 
practice  here  must  determine  the  question  in  possessorio.  It  seems  evident  that 
the  practice  of  this  burgh  has  been  to  choose  councillors  who  do  not  reside. 

JusTiC£*CLERK.  The  constitution  of  burghs  depends  on  custom—custom 
may  abrogate  a  set.    Here  the  set  does  not  limit  the  election  of  councillors  ta 
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residents.  There  has  been  a  long  usage  of  electing  people  who  were  not  resi- 
denters.  The  three  councillors  complained  of  were  unanimously  elected.  All 
the  complainers  have,  at  one  time  or  other,  voted  for  the  very  persons  of  whom 
they  now  complain. 

MoNBODDO.  If  there  was  any  Act  of  Parliament  requiring  councillors  to  be 
resident,  or  if  the  set  of  this  burgh  were  so  provided,  I  should  inquire  a  little 
further  as  to  practice.  But  I  do  not  see  any  express  statute,  and  the  set  of  the 
burgh  reauires  no  such  thing.  This  is  not  the  same  case  with  that  of  fVick ; 
besides,  the  question  here  is  not  whether  the  majority  of  the  councillors  ought 
to  be  resident. 

Gardenstok.  a  burgh  is  a  place  having  certain  privileges  conferred  on  the 
inhabitants  within  the  territory,  The^  who  reside  without  the  territory  have 
no  such  privileges.  In  the  cases  of  MtUer  and  the  Town  ofBrechin^  the  Court 
went  on  this  pnnciple  to  oppose  this — There  must  be  a  habitual  contrary  usage, 
not  an  occasional  breach  of  the  law. 

President.  As  to  the  principle  itself,  with  the  aid  of  another  lawyer,  now 
a  judge,  I  obtained  the  first  interlocutor  in  the  case  of  fVick  ;  but  I  was  better 
.taught  by  the  second  interlocutor,  which  was  generally  approved  of.  The 
question  here  is  not  as  to  the  residence  of  magistrates.  The  complaint  here 
is  as  to  the  election  of  three  councillors  elected  at  Michaelmas  1774i.  They  have 
been  long  in  the  Council ;  they  have  been  elected  from  year  to  year ;  no  protest 
taken  ;  but,  on  the  contrary,  the  very  persons  who  now  complain,  formerly  ap- 
proved and  concurred  in  the  election.  Shall  we,  when  a  community  has  acted 
bona  fide,  overturn  their  whole  proceedings  ?  If  there  be  any  abuse,  it  may 
be  corrected  by  a  declarator,  but  not  in  this  summary  way. 

CoALSTON.  It  is  dangerous  to  attempt  innovations  in  any  point  already 
established,  particularly  dangerous  as  to  political  causes.  There  is  neither 
statute  nor  decision  which  requires  residence  of  every  councillor.  It  is  a  point 
equally  clear  that  a  set  may  be  altered  by  usage. 

AucHiNLECK.  I  would  not  even  reserve  declarator  in  the  interlocutor,  for 
this  would  be  like  encouraging  the  complainers  to  proceed  in  that  way.  I 
think  that  the  judgment  in  the  declarator  would  be  as  much  against  them  as  in 
the  summary  complaint. 

President.  I  also  disapprove  of  the  reservation  ;  for  I  see  what  use  will  be 
made  of  it.  It  will  be  said  that  the  Court  of  Session  could  not  give  redress 
merely  from  a  strict  adherence  to  form. 

On  the  Qifih  January  1775,  *'  the  Lords  dismissed  the  complaint,  and  found 
expenses  due." 

Act.  J.  M*Laurin.     Alt.  H.  Dundas. 


1775.  March  1. — Coalston.  It  is  proved  in  the  petition  that  no  one  can 
be  a  burgess  unless  he  resides  ;  and,  if  so,  that  he  cannot  be  a  magistrate  or 
councillor.  I  doubt  whether  the  usage  here  would  be  sufficient  to  alter  the 
law  were  we  in  a  declarator,  not  a  summary  complaint.  - 

Pitfour.  I  have  always  understood  that  residence  is  necessary  in  officQr 
bearers,  but  not  in  councillors.    This  rule  is  supported  by  universal  practice* 


a«0  DECISIONS  REPORTED  BY 

M^NBODPO.  The  papers  are  well  written  on  both  sides :  they  contain  the 
best  collection  of  the  law  of  burghs  that  I  have  seen.  I  am  of  the  opinion  ot 
the  interlocutor.  There  is  no  proof  of  an  invariable  practice  of  choosing  none 
but  residents.     This  is  the  thing  which  the  complainers  ought  to  have  proved. 

AucHiNLECK.  The  answers  are  satisfying.  I  am  a  councillor  in  the  city  of 
Wigtpn,  and  have  been  so  ever  since  I  was  Sheriff  of  Galloway,  although  I 
never  resided.  It  might  be  a  proper  thing  to  fix  the  set  of  burghs :  meanwhile 
I  think  that  it  must  be  regulated  by  usage. 

Hajles.  If  you  sustain  this  complaint  you  will  set  aside  all  the  elections  of 
the  Magistrates  and  Town  Council  in  Scotland,  except  perhaps  four  or  five 
in  the  greater  burghs,  so  universal  is  the  practice  of  choosing  non-resident 
councillors.  I  will  not  say  that  originally  non-residents  could  have  been  elect- 
ed, for  there  was  great  strictness  in  the  rules  of  burghs.  Thus,  in  old  times,  I 
believe  that  a  man  could  not  be  a  burgess,  and  at  the  same  time  have  a  house 
in  the  country  where  he  might  occasionally  reside.  Practice  has  often  gone 
'  contrary  to  what  in  reason  might  be  supposed  to  be  the  constitution  in  burghs. 
One  would  have  expected  that  the  Provost,  who  is  the  chief  office-bearer, 
should  have  been  a  resident  from  the  earliest  times ;  and  yet  we  know  that  he 
was  frequently  some  great  man,  neither  resident  nor  merchant  Thus,  after 
the  battle  of  Flodden,  the  Earl  of  Angus  was  Provost  of  Edinburgh ;  the  Earl 
of  Gowrie  was  Provost  of  Perth  when  he  was  slain  in  I6OO.  There  are  many 
other  examples  of  the  same  kind.  ^  In  this  case  it  has  ))een  a  practice  to  elect 
non-residents.  I  go  no  further  than  to  the  example  of  G.  Glen :  it  is  said  that  he 
resided  in  the  Palace  of  Linlithgow,  which  mai/  be  within  the  burgh.  But  this 
is  impossible,  for  the  palace  of  Linlithgow  is  situated  within  the  Castle.  That 
castle  was  built  by  Edward  I.  Linlithgow  was  made  a  royal  burgh  by  Robert 
I.  We  cannot  suppose  that  Robert  I.  meant  to  comprehend  his  castle  within 
the  burgh.  The  conduct  of  the  complainers  is  extraordinary  :  they  concurred 
in  voting  the  non-residents  in  ;  and  perceiving  that  the  election  for  a  member 
of  Parliament  went  at  sixes  and  sevens,  they  now  concur  in  attempting  to  put 
them  out. 

Juaxicc-CLERK.  The  objection  to  the  title  is  not  sufficient.  If  the  set  was 
contrary  to  the  practice  there  might  be  ground  for  a  complaint,  even  summary. 
Persons  who  have  resided  in  a  burgh  are  naturally,  and  not  unreasonably,  con- 
tinued as  fit  councillors,  although  no  longer  resident.  Here  there  is  a  list  of 
precedents  respecting  persons  of  such  a  rank  and  in  such  circumstances  that  it 
was  impossible  that  the  councillors  complaining  should  have  voted  from  igno* 
ranee.  The  conduct  of  the  complainers  is  the  strongest  confirmation  of  what 
the  practice  has  been.     This  is  sufficient  in  a  possessory  action. 

On  the  1st  March  177^>  *^  the  Lords  dismissed  the  complaint ;"  adhering  to 
their  former  interlocutor,  24th  January  1775- 

Act.  A.  Lockhart.    Alt.  R.  Cullen. 
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1775.    March  11.    Patrick  Scott  of  Rossie  against  Jamea  Scott  of  Brother- 
ton  and  Othebb. 

TUTOR— CURATOR— PUPIL. 

Whetker  the  fetther's  nomination  hath  fallen  by  the  supervening  incapacity  of  the  mother, 
whom  he  appointed  one  of  the  qaonmij,  and  sine  qua  mm,  so  as  to  make  way  for  the 
service  of  the  tutor  of  law. 

IFoUo  Diet.,  VII.  86 ;  Dictionary,  16,371.] 

Justice-clerk.  We  must  inquire  what  a  man  didj  and,  if  his  words  are 
clear,  wc  cannot  inquire  what  he  would  have  done.  The  wife  is  appointed 
tutrix  sine  qua  non.  If  the  wife  had  refused  to  accept,  there  was  an'  ena  of  the 
tutory.  The  testator  seems  to  have  had  another  event  in  his  view,  his  wife's 
predecease.  That  is  a  case  totally  different ;  the  will  of  the  defunct  there  is 
equally  clear. 

President.  This  is  not  consistent  with  the  decision  in  Lord  Kilkerran, 
Lord  Dunmore  and  Others  against  Mrs  Isabella  Somerville,  p.  581. 

PiTFOUR.  The  general  point  is  clearer  than  any  precedent  can  make  it. 
The  earlier  decisions  in  Dury  and  Stair,  are  concerning  a  case  whic|^  was 
more  frequent  then  than  now.  When  a'man  named  tutors  join/^,  the  meaning  of 
such  nomination  was,  that  each  tutor  was  sine  quo  non.  This  case  still  clearer ; 
because  the  nomination  here  expresses  what  it  there  implied.  If  the  meaning  of 
the  testator  should  appear  different,  the  case  would  be  altered. 

MoNBODDO.  There  is  no  doubt  as  to  the  general  point.  The  question  comes 
to  this  :  the  defunct  has  said  that  the  tutors  shall  not  act  without  the  consent 
of  a  certain  person.  We  cannot  authorise  them  to  act  without  the  consent  of 
that  person.  I  hesitate  as  to  specialties.  It  appears  that  it  was  the  will  of  the 
defunct  that  the  tutors  might  act  without  the  wife.  If  the  nomination  might 
subsist,  as  to  children  of  a  second  marriage,  it  is  difficult  to  make  a  distinction 
between  them  and  the  children  of  the  first  marriage. 

Auchinleck.  If  the  wife  had  died,  it  is  plain  that  she  could  not  have  been 
tutrix  sine  qua  non.  I  consider  that  that  case  was  an  exception  from  the  rule. 
The  case  now  before  us  does  not  fall  within  the  exception. 

Kaimes.  I  hesitate  as  to  this  particular  case.  The  meaning  is,  I  will  not 
allow  any  act  to  have  effect  without  my  wife :  another  sense  is,  I  declare  her 
to  be  so  essential,  that,  if  she  does  not  act,  every  thing  shall  fall  to  the  ground. 

CoALSTON.  I  am  clear  as  to  the  general  point.  A  nomination  to  tutors 
Jomthf  implies  that  all  shall  act  This  is  still  clearer  in  the  case  of  the  nomina- 
tion of  a  tutrix  sine  qua  non.  It  is  strange  that  this  should  have  been  called  in 
question.  The  father  has  provided  for  two  cases  in  which  the  tutory  was  not 
to  fall,  but  he  has  not  declared  his  will  as  to  a  third  case,  which  has  happened. 
My  difficulty  is.  How  can  we  supply  the  will  of  the  testator  ? 

President.     If  the  wife  haa  died  before  the  husband,  the  tutory  would 
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have  subsisted ;  this  shows  that  he  did  not  put  so  singular  a  confidence  in 
the  wife  that  the  deed  could  not  subsist  without  hen  Suppose  that  she  had 
died  a  month  afler  the  tutory  commencedi  could  the  tutory  have  been  set 
aside  ?    Why  then  should  it,  if  she  married  a  twelvemonth  after  ? 

Gardenston.  There  is  no  doubt  as  to  the  general  point.  It  certainly 
was  no  principle  of  the  civil  law.  When  the  nomination  fell,  the  civil  law 
admittecl  a  tutor  datiye,  but  ordered  that  the  persons  nominated  should  be  the 
tutors  daiive*  We  have  (departed  from  this  rule  i  but  still  a  liberal  construction, 
as  to  the  nomination,  ought  to  be  observed.  The  will  of  the  testator  was,  that, 
while  the  widow  could  act,  she  should  be  tutrix  sine  qua  non.  This  case  is 
very  like  that  of  Lord  Drwnmore  ^  there  is  a  casu^  improvisus  here  as  there 
was  there. 

On  the  Ist  March  1775,  "  The  Lords  found  the  nomination  had  fallen.** 

[On  the  11th  March  1775,  That  it  had  not] 

Jet.  R.  M*Queen,    Alt.  Ilay  Campbell.    Reporter,  Gardenston. 

Diss.  At  first  hearing,  Kaimes,  Gardenston,  Hailes,  President. 

Non  liquet^  Alva,  Monboddo, 

£1  was  not  present  at  the  second  hearing,  being  in  the  Outer-house.] 


1771s    December  16.    John  Steven  and  Company  against  John  Douglass. 

INSURANCE. 

Wbat  deviation  sufficient  to  vacate  the  Policy* 

IFolio  Diet.  III.  328  ;  Diet.  7096.] 

Hailes.  a  wilful  deviation  is  as  well  proved  as  the  nature  of  the  thing  will 
admit.  On  that  supposition  I  proceed.  We  in  Scotland  are  in  the  helpless 
infancy  of  commerce  j  England  is  in  the  p^ect  age  of  commerce.  On  a  mer- 
oantile  question,  especially  concerning  insurance,  I  would  rather  have  the  opi* 
nion  of  English  merchants,  than  of  all  the  theorists  and  all  the  foreign  ordin- 
ances in  Europe.  The  opinion  of  the  English  merchants  is  for  the  defender 
on  the  point  of  law,  without  one  contradictory  voice*  To  the  same  purpose 
we  have  the  judgment  of  English  Courts,  and  the  opinion  of  an  eminent  lawyer, 
Mr  Dunning.  It  is  vain  to  say  that  Mr  Dunning  does  not  understand  the 
laws  of  commerce :  That  Sir  Joseph  Yates  determined  ignorantly :  That  the 
opinion  of  the  great  judge,  as  delivered  in  Burrow's  Reports,  is  crude  and  in- 
definite. Every  authority  might  be  set  at  nought  by  such  sort  of  reasoning.  If 
the  pursuers  are  dissatisfied  with  the  opinion  of  English  merchants,  law-reports, 
and  lawyers.  Why  do  they  not  oppose  to  them  the  opinion  of  any  one  practical 
lawyer  or  judge  in  England  ?  Our  Scottish  insurances  are  copied  from  the 
English  :  for  the  interpretation  of  words  in  such  a  copy,  am  I  to  go  to  the  ori^ 
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gind*  or  the  ordinances  of  Amsterdam  and  Stockholm  ?  I  can  have  no  doubt  of 
the  law:  it  is  the  law  of  Mr  Dunning^  Sir  Joseph  Yatest  Lord  Camden,  and 
Lord  Mansfield. 

CoALSTON.  The  question  is.  Whether  does  a  wilful  deviation,  without  know- 
ledge of  the  insured,  vacate  the  policy?  Here  there  are  contrary  authorities 
f produced, — the  foreign  ordinances  on  the  one  side»  and  the  opinions  of  £ng« 
ish  judges  and  merchants  on  the  other.  I  think  that  the  English  opinions  are 
best  founded,  for  I  can  have  no  notion  that  an  insurer  can  lose  on  a  voyage 
which  he  did  not  insure :  but  then,  in  order  to  vacate  the  insurance,  it  must 
be  perfectly  clear  that  a  wilful  deviation  was  committed :  this  is  the  difficulty 
here,  for  the  two  courses  were  so  near  each  other,  that  it  is  hard  to  distinguish 
them. 

Kaimes.  All  the  opinions  of  foreign  lawyers  should  never  convince  me 
that  insurers  are  liable  for  the  risk  of  a  voyage  which  they  did  not  insure. 
This  would  be  contrary  to  the  nature  of  the  contract  itself:  if  so,  the  opinion 
of  English  merchants  and  lawyers  can  add  nothing  to  my  certainty  as  to  the 
law  in  this  respect. 

President.  Stated  the  evidence  of  the  wilful  deviation  fuUy  and  ably  j  but 
that  being  a  matter  of  fact,  I  do  not  set  down  his  argument. 

On  the  l6th  December  1774>  "  The  Lords  sustained  the  defence  j"  altering 
Lord  Kennet's  interlocutor. 

Act.  Ilay  Campbell.    Alt.  A.  Holland.. 

1775.  March  7. — ^Justice-Clerk.  I  cannot  see  the  propriety  of  examin- 
ing Mitchell.  A  proof  at  large  was  allowed  :  after  that  proof  was  taken,  and 
after  two  interlocutors  have  been  pronounced,  this  new  evidence  is  offered. 
The  Court  might  have  examined  Mitchell  e.r  propria  motu,  but  this  was  not 
done.  I  do  not  think  him  an  unexceptionable  witness ;  but,  supposing  he  were, 
I  would  not  believe  him  if  he  were  to  contradict  the  evidence  already  brought ; 
that  evidence  gives  me  full  satisfaction. 

Gardenston.     Here  is  an  attempt  to  revive  litigation.     I  would  not  believe 
Mitchell  were  he  to  contradict  the  former  evidence. 

AucHiNLECK.     Shall  we  put  a  snare  in  this  man*s  way,  who  has  an  interest 
to  swear  falsely  ? 

CoALSTON.  I  had  much  doubt  of  the  interlocutors  pronounced  in  this  case, 
because  the  distance  between  the  two  courses  was  very  small,  and,  in  my 
opinion,  no  proof  of  deviation  sufficient  to  liberate  the  insurers.  But  I  am 
against  the  proof;  1^/,  Because  I  do  not  like  second  proofs ;  Qd,  Because 
Mitchell  has  a  manifest  interest  in  the  cause.  We  might  get  over  objeclions 
from  relation  and  the  like  in  circumstantiate  cases,  but  not  from  interest  in 
the  cause. 

£lliock.  I  do  not  think  that  this  cause  depended  on^  proo^,  and  therefore 
I  do  not  think  that  Mitchell  ought  to  be  examined. 

[He  told  me,  that  he  was  against  the  former  interlocutor,  as  contrary  to 
bis  notions  of  mercantile  law ;  but  he  was  not  in  Court  when  it  was  pro- 
nounced.} 
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On  the  7th  March  1775,  "  The  Lords,  having  considered  the  proof  aUeady 
brought,  and  the  particular  objections  to  the  two  witnesses,  refused  the  desire 
of  the  petition." 

Act.  R.  M'Queen.     AU.  A.  RoUand. 


1775.    January  18.     David  Maxwell  of  Cardness  against  James  Gordon  of 

Balmeg. 

PACTUM  ILUCITUM—SIMOmACAL  PACTION. 
What  deemed  such,  conoemiDg  a  presentation  to  a  vacant  church. 

f 

1 

{^Faculty  Collection,  VII.  9  ;  Dictionary,  9580.] 

AucHiNLECK.  If  this  transaction  is  supported  in  law,  it  is  apparent  that, 
in  time  to  come,  all  presentations  will  be  bestowed  for  money.  The  patron, 
herd,  has  acted  a  most  unworthy  part  towards  the  parish.  Mr  Gordon,  who 
dealt  with  the  patron,  appears  in  a  bad  light ;  neither  do  I  think  that  his  son, 
the  minister,  is  clear  of  blame.  It  is  said  that  he  knew  nothing  of  the  bargain 
that  his  father  had  made  for  his  benefit ;  Credat  Judceus  apelta,  non  ego  ;  we 
have  verbum  sacerdotis  indeed  for  it ;  but  I  would  inquire  whether  the  first 
payment  of  L.@0  was  not  actually  made  out  of  the  stipend.  I '  should  be  sorry 
that,  after  such  a  shameful  transaction,  the  parties  were  to  get  free  without 
paying  any  thing.  I  would  order  the  L.20per  annum  to  be  paid  to  the  charity 
work-house. 

President.  We  have  no  law  for  that.  If,  however,  this  is  thought  to  be 
simony,  we  may  fine  the  parties,  as  was  once  done  on  a  former  occasion.  I 
doubt  as  to  a  simoniacal  practice  here :  there  is  nothing  of  that  in  Lord  Gallo- 
way's letter,  nor  in  Mr  Thomson's  right  to  the  L.20,  though  there  may  be  in 
Mr  Gordon's  letter.  If  there  is  no  turpis  causa  accipientis,  the  turpis  causa  dantis 
will  not  bar  the  action. 

Hailes.  If  a  simple  bond  to  Mr  Thomson  had  been  granted  for  L.20, 
without  any  reference  to  a  bargain,  action  might  have  been  sustained  at  his  in- 
stance ;  but  here  he  pursues  upon  letters  which  detect  the  whole  plan,  and 
prove  the  bargain  to  have  been  intrinsically  simoniacal. 

.  Gardenston.  If  we  do  not  find  this  to  be  a  simoniacal  paction,  a  wide  door 
will  be  opened  for  those  practices  which  so  scandalously  prevail  in  England, 
notwithstanding  so  many  good  laws  and  judgments  to  the  contrary.  We  shall 
then  deal  in  the  same  wicked  commerce,  though  upon  a  smaller  scale ;  because 
our  livings  are  smaller  than  they  are  in  England.  It  is  true  that  I  do  not  like  to 
see  a  man  grant  an  obligation,  and  then  plead  a  point  of  law  to  screen  him  from 
fulfilling  it;  but  that  can  have  no  effect  upon  our  determination.  If  a  patron 
take  a  sum  of  money,  not  to  himself,  but  to  a  friend,  still  the  paction  is  null : 
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were  a  different  rule  to  be  followed,  it  would  be  impossible  to  preserve  Ae 
purity  of  the  Scottish  church,  which  has  hitherto  remained  so  pure. 

Kaimes.  The  incumbent  could  not  be  ignorant  of  tlie  paction.  Although  a 
patron  should  take  a  sum  of  money,  not  to  himself,  but  to  a  friend,  the  paction 
would  still  be  null.  But  I  doubt  how  this  will  apply  to  the  present  case.  Thom- 
son would  have  been  presented,  had  it  not  been  for  the  bargain  between  the. 
patron  and  Gordon.  He  was  a  loser  by  that  bargain.  He  was  disappointed- 
of  the  charge,  and  therefore  he  did  not  get  the  h.^O  per  annunif  sine  causa. 

JusTieE-CLERK.  What  I  desiderate  in  that  view  of  the  case,  is  an  antece* 
dent  right  in  Thomson  that  could  found  him  in  any  claim,  less  or  more.  He 
had  no  pretensions  to  the  stipend.  He  had  not  so  much  a»  a  promise  of  the 
presentation. 

CoALSTON.    Where  is  the  turpitude  on  the  part  of  Thomson  ? 

Gardenston.     Because  he  seeks  a  benefit  from  a  pactum  de  turpi  cause. 

PiTFOUR.  If  the  transaction  is  simoniacal>  I  would  allow  no  party  to  profit 
by  it. 

On  the  18tlv  January  1775*  "  The  Lords  found  that  this  bargain  libelled  on' 
was  simoniacal,  obturpem  cawamet  contra  bones  mores,  &c. ;  therefore,  that  na 
action  lay,  and  fined  the  pursuer,  Maxwell,  in  L.SO,  and  the  defender,  Gpr»- 
don  in  L.60,  for  the  use  of  the  poor.'' 

Act.  W.  Campbell.    Alt.  D.  Dalrymple.    Reporter,  Coalston. 

Diss.  Kaimes,  Coalston.    Non  liquet,  Alya,  Monboddo« 


177*-  March  7. — Coalston.  Formerly,  simony  was  not  punishable  in  England^ 
at  common  law,  but  only  censurable  in  tne  ecclesiastical  court.     I  imagine  that 
the  same  was  anciently  the  case  in  our  law.     The  Act  1612  is  the  first  statute 
with  us  that  speaks  of  simony,  and  indeed  rather  encourages  than  discourages  it.. 
Simony  properly  means  the  conferring  orders  by  unjust  bargains,  for  a  gift  or 
reward.     I  think  this  English  definition  is  a  good  one :  it  is  the  same  thing 
whether  the  patron  gets  tne  reward  for  himself  or  another.     The  question  is. 
Whether  is  tBere  here  a  corrupt  bargain  ?    I  do  not  think  that  there  is.     There 
are  many  cases  of  bargains  in^  the  English  law-books,  which  are  not  held  to^ 
be  corrupt  bargains,  and  yet  have  a  more  simoniacal  appearance  than  the* 
present  case.     I  do  not  think  that  there  is  any  thing  here  contra  bonos  mores. 

PiTPouR.     It  is  simony  where  one  has  the  power  of  presenting  a  minister, 
and  makes  that  power  a  matter  of  merchandise.     I  see  cases  in  the  law  of 
England  where  that  is  supposed  not  to  be  simony  which  I  should  hold  to  be 
simony. 

AucHiNLECK.  This  is  an  uncommon  case,  and- we  have  reason  to  be  thank- 
ful that  it  is  so.  The  settlement  of  ministers  should  be  upon  a  pure  footing. 
If  we  fidd  it  lawful  to  give  so  much  of  a  stipend  in  Scotland  to  an  English  dis- 
senting clergyman,  the  next  step  will  be,  to  give  so  much,  without  any  circuit 
or  cover,  to  a^  Scots  voter.  About  seven  years  hence  we  shall  hear  of  many 
stipends  quartered  upon  by  voters. 

Gardenston.  The  very  nature  of  this  contract  is  wrong.  The  law  has. 
settled  a  provision  for  men  who  discharge  a  very  useful  office.  It  is  wrong  to 
tidcQ  any  thing  off  this  provision^    If  a  sum  may  be  paid  to  the  cousin  of  the- 

4.K 
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patron's  wife,  the  next  plea  will  be,  why  not  pay  it  to  his  son,  or  his  grandson, 
or  his  nameson :  this  will  tend  to  establish  curacies,  or  somediing  like  curacies. 
The  Crown  presentations  will  have  riders,  as  in  civil  offices. 

Alemore.  My  wishes  that  it  should  be  law  make  me  apt  to  imagine  that 
simony  of  this  kind  is  prohibited  in  the  law  of  Scotland.  Our  ministers  are 
poorly  provided;  if  this  little  may  be  made  less,  the  clergy  will  become  con- 
temptible. Simony,  however  differently  it  may  be  defined,  has  been  prohibited 
in  all  Christian  countries,  whether  it  has  been  used  for  obtaining  an  ordination 
or  a  stipend.  With  the  view  of  getting  a  little  money  to  Thomson,  the  patron 
presented  a  man  whom  he  knew  nothing  about.  As  to  the  law  of  England,  I 
shall  only  say,  that  I  am  shocked  at  reading  the  accounts  of  cases  which  are 
held  by  that  law  not  to  be  simoniacal. 

Hailes.  The  counsel  whose  province  it  was  to  show  that  this  contract  is 
not  simoniacal,  has  spoken  with  much  pleasantry  of  the  canon  law,  and  par- 
ticularly of  the  chapter  hinc  etenhn  in  the  49th  Distinction  of  Gratian's  Decre- 
tal. Unluckily,  that  chapter  is  a  transcript  from  the  law  of  Moses,  Leviticus^ 
c.  21  •  The  canon  law  is  not  the  law  of  Scotland ;  but  the  law  of  Scotland 
contains  much  of  the  canon  law.  This  is  so  certain,  that,  in  many  cases,  we 
determine  according  to  the  canon  law,  without  knowing  it  I  never  imagined 
that  simony  was  an  offence  unknown  in  the  law  of  Scotland  previous  to  the 
statute  I6l2  :  indeed,  it  would  be  singular  if  a  statute,  declaring  tbat  certain 
things  should  not  be  held  as  simony,  were  to  be  understood  as  a  statute  de- 
claring simonv  for  the  first  time  to  be  an  offence.  I  doubt  not  that,  on  in- 
quiry, it  would  appear  that,  before  the  Reformation,  there  were  examples  of 
simony  being  punished.  We  know  that  it  was  an  offence  loudly  complained 
of  at  and  even  before  the  Reformation.  Lewdness,  ignorance,  usuiy,  and 
simony,  were  the  great  charges  against  the  Popish  clergy  of  Scotland.  We 
had  many  laws  against  barratry  ;  that  was  a  particular  species  of  simony,  to 
which,  however,  the  Legislature  gave  a  more  gentle  name,  even  when  it  meant 
to  prohibit  and  punish  it,  for  this  plain  reason,  that  the  Legislature  meant  to 
keep  on  fair  terms  with  the  papal  court. 

MoNBODDo.  Although  money  should  be  stipulated  for  charitable  use8»  I 
should  still  think  that  it  was  simony.  In  England,  a  rich  Insbop  or  a  fat 
prebendary  may  be  saddled ;  but  that  will  not  do  with  our  poor  benefici- 
aries. 

Justice-Clerk.  Wherever  there  is  a  corrupt  bargain,  I  consider  it  as 
simony.  There  may  be  much  charity  in  providing  for  poor  friends,  and  it  may 
be  very  just  for  a  poor  patron  to  take  something  to  himself.  I  can  make  no 
distinction  between  the  two  cases.  A  patron  is  a  trustee  for  the  benefit  of  the 
parish,  to  make  choice  of  a  well-qualined  person  as  minister.  We  run  hazard 
enough  from  the  patron's  making  an  improper  choice  through  ignorance,  or 
by  means  of  political  connexions ;  but  it  would  be  terrible  were  we  to  open 
so  wide  a  door  for  abuses  as  an  alteration  of  this  interlocutor  would  occasion. 

President.  From  commiseration  to  the  poor  English  clergyman,  I  wished 
to  have  found  law  to  supp6rt  his  claim ;  but  I  cannot.  The  canon  law  is  in  a 
great  measure  the  law  of  Scotland.  As  to  the  English  law,  I  do  not  under- 
stand it :  we  get  no  information  from  it.  Here  is  a  presentatioQ  on  a  bargain 
for  money.    Were  this  interlocutor  to  be  alteredi  I  should  e;cpei:t  to  9ee  a  pre- 
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sentation  adyertised  to  be  given  to  the  person  who  should  give  the  most  money 
to  the  poor  relations  of  the  patron. 

On  we  7th  March  I775,  ''  The  Lords  assoilyied,**  &c;  adhering  to  their  in- 
terlocutor  of  18th  January  1775 ;  but,  in  respect  of  Mr  Grordon's  drcumstancei^ 
restricted  the  fine  imposed  on  him  to  L.SO/' 

Act.  A*  Murray,  W.  Campbell.    Alt.  D.  Dalrymple. 


1774.     December  SL    Peregrine  Cust,  Esq.,  against  The  Carrok  Compant. 

COMPETITION. 

A  competitioa  between  an  assigDineiit  intimated  after  the  death  of  th^  cedent}  and  a  con- 
firmation of  an  executor-creditor^  ezpede  upon  the  same  day,  was  found  to  be  regu- 
lated hj  priority  of  the  hour. 

{Faculty  Collect.  VII.  74 }  Dictionary^  2795.] 

Hailes.  It  is  not  said  by  Messrs  Garbut  and  Company  that  the  Commis- 
sary Court  met  before  eleven.  It  was  probable  that  their  decreet  was  not  ob- 
tained for  several  hours  after.  It  is  certain  that  the  assignation  was  intimated 
between  eight  and  nine  that  morning ;  nay,  more,  it  is  probable  that  the  de- 
creet was  hurried  on,  because  it  was  known  that  the  assignation  was  to  be  in- 
timated.    Hence  I  have  no  doubt  as  to  the  preference. 

AucHiNLECK.  Prior  tempore  potior  jure :  there  is  satisf^ng  evidence  that 
the  proceedings  at  Carron  were  nrst,  i.  e.  between  eight  ananine,  whereas  the 
Commissaries  do  not  meet  till  10  o'clock  ;  why  should  we  demur  in  giving  pre- 
ference according  to  time  ? 

Gardenston.  I  would  favour  a  pari  passu  preference ;  but  here  there  is  no 
room  for  it.  Whenever  there  is  a  clear  priority  established  upon  legal  evidence, 
we  must  judge  according  to  it.  Where  there  are  clear  principles,  I  would 
avoid  arbitrary  decisions. 

PiTFOUR.  There  are  cases  where  the  judges  have  given  preference  by  hours, 
but  I  always  thought  such  cases  very  doubtful. 

CoALSTOK.  It  is  a  favourite  principle  of  our  law,  that  vigilantibus  Jura 
suiveniuntf  and  that  ^rior  tempore  potior  est  jure;  hence  the  Court  has  given  a 
preference  upon  hours,  though  with  difficulty.  Lord  Stair  was  against  it.  The 
Court  has  so  found  in  questions  between  arresters  and  assignees :  but  the  pre- 
sent case  has  never  been  determined.  If  the  same  idea  had  prevailed  former- 
ly as  now  in  favour  of  a  pari  passu  preference,  I  doubt  whether  liie  Court 
would  have  established  such  principles :  are  we  to  extend,  from  analogy,  a  de- 
cision which  was  not  approved  of  by  some  of  our  best  lawyers. 

MoKBODDo.  If  this  interlocutor  were  altered,  the  Court  would  set  aside  the 
estabfisbed  rule  as  to  hours;  for,  of  the  fact,  there  can  be  no  donbt  that  there 
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was  a  difFerenee  of  hours  between  the  assignation  and  ihe  decreet  in  the  Con(S 
missary  Court. 

President.  It  is  natural  to  wish  for  equality  among  creditors.  Thepdri 
passu  has  been  favoured  of  late,  but  not  so  formerly;  the  assignation  was  prior 
tempore.  I  give  full  faith  to  the  execution,  and  confirmation  was  certainly  not 
expede  between  eight  and  nine  in  the  morning.  Whenever  there  is  an  ailibi* 
guity,  I  would  favour  the  pari  passu  preference.  Lord  Stair  says  that  three 
hours  would  be  better  for  determining  a  preference  ;  but  the  Court  has  not  so 
found.  The  case  of  Cameron  against  Boswell  was  narrower  than  this.  This 
particular  question  has  never  been  determined ;  but  it  depends  on  principles 
which  have  been  determined. 

On  the  21st  December  1774,  "  the  Lords  found,  in  respect  it  appears,  from 
the  instrument  of  intimation  produced,  that  the  same  was  made  to  the  acting 
partner  and  manager,  at  the  Carron  Company's  Office  betwixt  the  hours  w 
eight  and  nine  in  the  morning  of  the  SOth  October  1771,  and  that  it  is  not 
denied  that  the  hour  qf  cause  in  the  Commissary  Court  is  not  till  eleven  o'clock 
in  the  forenoon,  that  the  assignation  in  favour  of  Peregrine  Cust  was  completed 
by  the  said  intimation,  before  any  step  was,  or  could  be  talcen  upon  the  ecUct 
in  the  confirmation  in  favour  of  Garbut  and  Company ;  and  therefore  preferred 
Peregrine  Cust  upon  his  interest  produced :''  adhering  to  Lord  Monboddo's 
interlocutor. 

For  Messrs  Garbut  and  Company,  A.  Wight.     Alt.  R.  M'Queeo. 

Diss.  Kaimes,  Alva.     Non  liquet, — Coalston  and  Pitfour. 

1775.  March  7.  Coalston. — ^This  question  was  never  formerly  determin- 
ed. There  is  no  relevancy  in  the  new  objection.  There  was  no  occasion  for 
an  assignation  in  favour  of  Mr  Cust  being  signed  by  Mr  Cust  himself.  Neither 
is  there  in  modern  practice  any  occasion  for  the  production  of  a  special  procura* 
tory.  It  is  plain  that  the  assignation  was  intimated  before  the  connrmation 
was  expede.  But  here  lies  the  difficulty :  assignation  does  not  denude  the  ce^^ 
dent  without  intimation.  When  the  cedent  died  before  intimation,  confirma- 
tion was  necessary,  before  the  Act  1693.  I  doubt  whether  that  Act  made  any 
difference.  The  intention  of  the  Act  was,— 15/,  To  take  away  the  grievance 
of  charges  by  the  Commissaries  ;  Qd,  That  special  assignations  might  be  made 
a  title  to  pursue  without  confirmation :  but  there  is  an  exception  saving  the 
right  of  creditors.  If,  before  the  date  of  the  Act,  they  could  have  confirmed, 
there  was  nothiiig  to  hinder  them  to  do  so.  Still,  if  this  is  not  allowed,  it  is  in 
the  power  of  the  assignee  to  defeat  the  diligence  of  creditors ;  for  intimation 
may  be  constantly  made,  whereas  confirmation  requires  time. 

JusTiCE-cLERK.  A  pari  passu  preference  is  a  taking  thing  ;  but  I  would  not  " 
admit  it  unless  I  were  satisfied  that  the.  grounds  of  law  were  dubious.  If  I  un- 
derstood the  law  of  Scotland  ever  to  have  stood  as  Lord  Coalston  supposes,  I 
should  have  no  doubt,  for  then  a  special  assignation  would  be  good  for  nothing. 
When  a  man  gets  a  bond  assigned  to  him,  it  must  be  intimated,  in  order  to  cut 
off  arrestments,  &c.,  but  I  never  imagined  that  the  assignee  might  not  intimate 
after  the  death  of  the  cedlent  Had  this  assignation  been  intimated  a  month 
before  any  other  diligence,  I  suppose  there  would  have  been  no  difficulty.    It 
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IS  strange  if  the  Act  169S|  which  meant  to  give  more  security  to  the  creditor, 
should  in  effect  give  him  less.  The  Act  says,  that  he  may  pursue^  L  e.  may 
raise  an  action  without  any  intimation  at  all.  The  exception,  mthout prejudice^ 
only  means  that  in  case  the  creditor  has  confirmed,  he  shall  be  preferable.  The 
sole  question  comes  to  be  as  to  priority  of  diligence.  The  right  of  the  assignee 
was  completed  before  the  confirmation  could,  in  the  nature  of  things,  be  com- 
pleted. 

Hailes.  a  pari  passu  preference  is  given  when  the  Court  cannot  know 
which  competitor  is  preferable.  When  there  is  a  probability,  or  even  a  possi- 
bility, that  the  diligence  in  appearance  posterior  may  be  the  first,  the  Court  will 
give  a  pari  passu  preference,  because  it  must  determine,  and  in  such  cases 
knows  not  how  to  determine,  otherwise  than  by  dividing  the  subject  in  contro- 
versy. In  this  case  I  have  no  doubt  that  the  assignation  was  completed  before 
that  the  confirmation  was  expede :  an  hour  Lad  been  fixed  the  day  before  for 
making  the  assignation.  Mr  Garbut  does  not  say,  and  I  am  sure  will  not  say, 
that  the  assignation  was  made  at  an  earlier  hour  than  nine.  It  is  not  said  that 
the  Commissary  Court  ever  meets  before  ten :  here  then  there  is  at  least  an  hour 
eertaio  of  priority.  Lord  Stair  wished  that  no  time  less  than  two  or  three. hours 
might  be  regarded :  he  meant  that  there  should  be  such  an  interval  as  to  prevent 
all  ambiguity.  What  he  wished  for  is  here^^If  the  assignation  must  have  been 
at  nine  at  latest,  and  the  confirmation  at  ten  at  the  earliest^  the  priority  is  as 
exactly  ascertained  as  if  the  assignation  had  been  twenty-four  hours  befor^  the 
confirmation.  --'.''  - 

Alemore.  The  Carron  Wharf  Coinpany  ask  too  little  or  too  much.  'Tfa^y 
are  preferable,  or  must  be  postponed. 

MoNBODDO.  I  have  always  understood  it  to  be  law,  tltot  an  assignation  inti* 
mated  was  preferable  to  arrestments  and  confirmations.  Before  the  Act  lO^S* 
and  since,  the  only  case  which  has  any  relation  to  a  contrary  doctrinev'  is 
that  in  Kilkerran,  Competition^  9&d  Jtme  1742,  A.  Mossman.  The  decision 
went  far  ;  but  it  applies  not  to  this  case»  for  an  arrestment,  though  it  gives  a 
nexus  realiSf  does  not  give  a  complete  right,  which  an  intimated  assignation 
does.  There  may  hejavour  in  bringing  in  creditors  pari  passu,  but  there  is  no' 
law,  when  there  is  neither  probability  nor  possibility  that  the  confirmation 
could  have  been  expeded  before  the  intimated  assignation. 

On  the  7th  March  IJJS,  **  the  Lords  preferred  Mr  Cust  on  his  intimated 
assignation  ;'^  adhering  to  their  interlocutor,  2!lst  December  1774,  and  to  Lord 
Monboddo's  interlocutor. 

Act.  A.  Lockhart.    Alt.  R.  McQueen. 

Diss.  Coalston,  Pitfour,  Gardenston,  EUiock,  President. 
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1775.    Fehmary  4.    John  Sharp,  Pursuer  of  Cessio  Bonorunh  against  His 

Creditors. 

CESSIO  BONORUM 

Denied  to  a  pmmer  as  not  being  bankrupt,  so  far  as  to  entitle  Um  thereto,  althongb  ren- 

dwed  bankrupt  in  terms  of  the  Act  I<(96. 

IFac.  ColL,  VII.  23 ;  Dictiomrj/,  11,785.] 

» 

Haijles.  This  is  a  new  case*  The  debtor  says  that  he  is  solvent,  not  inaol* 
vent.  His  reason  for  pursuing  a  cessto^  instead  of  paying  his  debts,  ia^  that,  if 
he  were  to  sell  If  is  lanas  just  now,  it  would  not  yield  so  high  a  price  as  it  would 
have  done  when  land  was  wont  to  go  at  a  higher  price.  But  what  then  ?  Al- 
though his  land  may  not  sell  at  forty  years'  purchase,  it  may  sell  at  twenty-fivey 
and  Uiat  will  do  more  than  satisfy  all  his  creditors. 

President.  Cessio  bonorum  is  a  fleUk  ben^ium  to  poor  people  who  cannot 
pay.  They  must  prove  how  they  came  to  be  lapsi  bonis  ;  but  here  Sharp  saya 
that  he  is  solvent. 

Elliock.  Were  we  to  admit  this  plea,  every  man  in  Scotland  might  pursue 
a  cessio,  and  so  obtain  a  personal  protection. 

AucHiNLECK.  This  is  just  as  if  a  man,  not  choosing  to  pay  his  debts,  should 
ajmoint  a  factor,  anddesire  his  creditors  to  seek  payment  from  his  factor. 

Justice-Clerk.  The  commonJaw,  the  statute  acts  of  sederunt,  and  prac* 
tice,  uniformly  hold  that  they  only  are  entitled  to  a  cessio  who  cannot  pay. 
The  direct  contrary  is  here  j  Sharp  does  not  so  much  as  say  that  he  has  ever  of- 
fered his  estate  for  sale. 

On  the  4th  February  177^»  The  Lords  found  that  the  pursuer  was  not  en- 
titled to  the  benefit  of  the  cessio. 

Act.  B.  M'Queen.    ^^  H.  Erskine. 


177^«  March  &.  CoALJSXOv.-^The  cessio  bonorum  is  introduced  from  hu-* 
manity.  I  would  never  limit  it  by  interpretation.  The  first  reason  given  for 
denying  the  cessio  is,  that  this  man  has  failed  in  his  circumstances  through  ex- 
travagance. This  is  not  good,  although  it  may  authorise  the  Court  not  to  dis- 
1)ense  with  the  habit.  The  second  reason  is,  tnat  he  is  not  bankrupt,  having  a 
and  estate.  This  is  not  good,  for  the  pursuer  is  willing  to  grant  a  general  dis- 
position. It  is  sufficient  to  entitle  a  man  to  a  cessio  that  he  cannot  instantly 
pay  his  debt :  he  may  have  funds,  though  not  ready.  From  the  nature  of  old 
Sharp's  settlements,  it  will  be  hard  for  young  Sharp  to  raise  money. 

President.  How  can  a  man  be  entitled  to  this  benefit  if  he  says  that  he  is 
worth  L.50(X),  and  is  imprisoned  for  L.500  ?  The  creditors  cannot  bring  his 
estate  to  a  sale,  for  he  is  not  bankrupt.    The'  creditors  say,  ^'  Sell  the  estate.** 
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^  No^''  says  the  petitioner^  ^*  take  my  estate,  and  be  my  factors,  answerable  to 


me. 


Gardenstok.  Although  a  man  wantonly  and  extravagantly  dissipates  his 
fortune,  he  may  still  have  ihejlebile  remedium^  though  with  the  disgrace  of  the 
habit.  But  I  do  not  see  how  there  can  be  a  cessio  bonorum  when  a  man  does 
not  instruct  that  he  is  lapsus  bonis.  Every  single  creditor  is  not  bound  to  have 
patience  while  there  is  a  fund  ready  for  payment.  The  rights  of  creditors  are 
sacred  in  our  law. 

Justici^Clerk.  If  Sharp  had  shown  that  he  had  done  every  thing  in  his 
power,  if  he  had  produced  an  advertisement  offering  to  borrow  L.200,  or  L.300, 
or  if  he  had  proposed  to  sell  a  small  part  of  his  estate,  I  should  have  listened  to 

him. 

PiTFOUB.  Supposed  erroneously  that  Sharp  was  under  an  absolute  prohibi- 
tion as  to  selling  his  estate,  and  on  that  supposition  was  for  altering  the  inter- 
locutor. 

MoNBODDo.  If  the  pursuer  says  that  he  is  willing  to  hold  himself  a  bank- 
rupt, and  absolutely  gives  up  his  estate,  it  is  well.  But,  instead  of  this,  he  says 
"  Iwill  pay  you  with  a  trust-right.** 

On  the  8th  March  1775,  The  Lords  found  the  pursuer  not  entitled  to  the 
cesdo  bonorum ;  adhering  to  their  interlocutor  of  4th  Febmary  1775*  ' 

AcL  A.  RoUand.    Alt.  H.  Erskine. 


1775.    March  10.     John  Gillon,  Esq.  against  Kathebike  Muirhead  and 

Husband. 

TACK. 

Tack  granted  for  a  term  of  years  to  a  man  and  his  wife,  and  longest  liver,  and  the  heir  of 
the  longest  liver,  secluding  assignees,  the  wife  snrviving  and  continuing  poflaession  of 
the  fiarmt^^Whetker  does  her  subsequent  marriage  irritate  the  tack  ?. 

*  *  »  * 

IFaculttf  Collection,  VII.  79 ;  DicL  15,286.] 

Mr  Alexander  Lockhart  of  Covington,  Lord  Probationer,  Reporter.  This 
question  is  now  of  importance,  though  in  former  days  it  may  have  been  of 
little  moment*  Tacks  were  formerly  wanted  for  a  short  endurance ;  nokv  for 
many  years.  When  the  subject  is  snuul,  and  the  tenants  propose  to  erect  build- 
ings,  tacks  are  granted  to  endure  for  many  centuries.  If  a  tack  becomes  void 
when  the  female  heir  marries,  after  succeeding  to  the  tack,  or  when  the  tack 
devolves  to  a  female  heir  already  married,  the  industry  of  a  hundred  years  may 
be  swept  away  by  the  landlord  in  one  day.  I  think  that  our  elder  lawyers  have 
been  misunderstood  by  our  more  recent  lawyers,  and  hence  that  the  principle  has- 
beeb  received  in  bopks,  })ut  not  m  the  practice  ofiJM  natioi^  ''  that  a  tack  tails  00: 
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Interest  of  both  husband  and  wife.  It  is  now  demanded  that  this  woman 
should  be  forfeited  because  she  has  assigned  by  marrying.  A  hard  construc- 
tion in  the  eye  of  the  law.  She  has  done  nothing  but  what  the  law  of  God 
and  man  allows,  and  even  encourages.  This  is  the  harder^  as  it  is  possible  the 
woman  did  not  mean  to  offend  her  master.  How  can  I  suppose  that  tl)e  col* 
lateral  heirs  of  the  woman  were  provided  for,  and  not  the  heirs  of  her  own 
body?  How  can  she  be  forfeited  for  marrying,  without  which  she  could 
have  no  heirs  of  her  body  ?  I  thought  that,  even  although  the  old  law  were  to 
be  continued  in  force,  and  although  Lord  Stair  were  now  sitting  on  the  Bench, 
the  woman  would  h^ve  been  maintained  in  possession.  Whatever  words  may 
have  dropped  from  any  of  us,  we  all  venerate  the  great  lawyers  from  whom  we 
have  learned  all  that  we  know.  They  proceeded  upon  old  ideas,  and  have 
been  copied  by  later  writers.  I  am  much  moved  by  Lord  Coalston's  observa- 
tions as  to  the  custom  of  the  country.  I  know,  in  the  west  of  Scotland,  ex- 
amples  similar  to  those  which  he  has  mentioned  in  the  east^  To  the  opinions 
of  lawyers  add  the  general  consent  of  a  country,  and  I  shall  give  up  all  argu- 
ments of  expediency. 

On  the  10th  May  177^»  **  The  Lords  sustained  the  defence.." 

Act.  J.  Dickson,  R.  McQueen.    Alt.  Hay  Campbell. 

Diss.  Alemore,  Monboddo. 

Report  by  Lord  Justice-Clerk,  Ordinary,,  then  hearing  in  presence;  and 
then  Report  by  Mr  Alexander  L^ckhart  of  Covington^  Lord  Probationer. 


1775.    June  15.    Kirk-Session  of  Dumfries  against  Kirk-Session  of  Kirk- 
cudbright and  Keltoh. 

POOR. 

The  Poor  of  the  parish  where  the  wager  was  laid,  is  entitled,  by  the  Aei  of  Parliaiiieiit 
1681^  to  the  sorpliis  of  money  won  upon  a  horse^^race  above  100  merks.. 

IFacultjf  Collection,  VII.  88  j  Diet.,  10,580.] 

Auchinlbck.    Dumfries  was  the  hcus  contractus  and  hcus  delicti,  and  ought 
to  be  preferred. 

Gardenston.  I  think  that  Kirkcudbright  ought  to  be  preferred*  The  Le- 
gislature thought  of  what  generally  happens :  the  winning  generallv  happens 
where  the  contract  is  made ;  but  here  the  winning  fell  out  in  the  parish  of  Kirk, 
cudbright.  Kelton  can  have  no  right,  because  the  winning  did  not  Jail  out 
until  Major  Maxwell  arrived  at  Kirkcudbright.  Indeed,  if  he  had  not  gone 
there,  the  wager  would  have  been  a  drawn  bet. 

Covington.     If  we  hold  this  to  be  a  casus  improvisus,  Major  Maxwell  has  a 
better  plea  than  any  of  the  kirk-sessions,  for  he  might  plead  that  his  case  falls 
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not  within  the  etatute,  and  therefore  that  he  may  keep  the  money.  We  ought 
to  consider  what  the  statute  meant  to  correct.  The  offence  was  gaming:  it 
was  committed  in  the  place  where  the  match  was  made. 

MoNBODDO.  I  would  prefer  Kirkcudbright  I  may  lay  a  wager  at  Edin- 
burgh, but  if  the  game  is  played  at  Dumfries,  or  anywhere  in  the  country,  I 
do  not  lose  at  Edinburgh  :  if  it  was  proved  that  Mr  Blair  gave  up  the  match 
in  the  parish  of  Kelton,  I  would  prefer  that  parish. 

CoALSTOK,  The  statute  roust  be  the  rule  of  our  judgment.  The  miestion 
is,  Whether  did  the  winning  fall  out  at  Dumfries  ?  I  think  that  it  did  not ; 
but  at  Kirkcudbright. 

Elliock.  The  wager  was  made,  and  was  won  at  Dumfries.  Suppose  that 
two  persons,  residing  at  Dumfries^  had  betted  on  this  race,  would  not  the  bet 
have  been  lost  at  Dumfries,  though  the  race  ended  at  Kirkcudbright  ? 

Kaimes.  The  question  is.  What  shall  be  the  rule  in  a  case  which  the  statute 
had  not  in  view  ?  As  there  appears  no  natural  preference  for  Dumfries,  we 
ought  to  adhere  to  the  words  of  the  statute. 

Justice-Clerk.  I  incline  to  give  the  cause  in  favour  of  the  locus  contrac- 
tns.  Wagers  are  made  on  horse-races  at  a  distance  from  the  residence  of  the 
wagerers :  the  bets  must  be  determined  at  the  place  of  contracting.  The  of- 
fence is  committed  by  laying  the  wager.  If  the  race  had  been  to  Carlisle,  be- 
yond the  law  of  this  country,  the  winning  would  have  been  held  to  have  fallen 
out  at  Dumfries. 

Alva.  The  statute  is  against  gaming :  where  the  gaming  happens,  there  the 
offence  is  committed. 

Kaimes.  The  parties,  after  having  made  their  match,  might  have  repented 
and  not  run  the  race ;  so  that  nothing  against  the  statute  was  done  at  Dum- 
fries. 

President.  I  cannot  interpret  this  statute  judaicullv.  We  know  that  the 
statutes  of  those  times  were  not  composed  with  the  stnctest  accuracy  of  lan- 
guage. The  place  where  the  bets  were  made  is  the  place  to  be  preferred. 
Many  cases  may  be  put  to  perplex.  I  will  put  one  that  is  plain :  Suppose 
that  the  match  had  been  from  Dumiries  to  Carlisle ;  that  one  of  the  parties 
had  given  up  at  Longtown,  and  the  other  rode  on  to  Carlisle,  will  it  be  said 
that  the  winning  did  not  fall  out  in  Scotland,  and,  consequently,  that  no  action 
lies  ? — or,  suppose  that  the  match  had  been  from  Carlisle  to  Dumfries,  that 
one  of  the  parties  had  given  up  by  the  way,  and  the  other  had  gone  on  to 
Dumfries,  will  it  be  said  that  a  bet  lawfully  made  at  Carlisle,  shdl  become  uiu 
lawful  at  Dumfries  ? — and  that  the  winner,  who  betted  lawfully,  should  be 
obliged  to  refund  his  winnings  ? 

On  the  15th  June  177^9  **  The  Lords  preferred  the  kirk-session  of  Dum- 
fries." 

For  Dumfries,  D.  Armstrong.  For  Kelton,.  N.  Ferguson.  For  Kirkcud- 
bright, H.  Erskine. 

Diss.  Kaimes,  Coakton,  Gardenston,  Monboddo. 
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1665.    June  21.     James  Coulter  against  Robert  Martin. 

BILL. 

Evidence  of  due  notification  of  die  dishonour  having  been  given,  so  as  to  subjeet  the  drawer 
in  recourse,  inferred  from  his  own  posterior  deed,  importing  an  acknowledgment  of 
his  being  debtor  in  the  sum,  among  others  to  the  holder. 

^Faculty  Collecti&n,  VIL  90  /  Dictionary,  1601.] 

AucHiKLECK.  Here  is  a  general  point,  wluch  greatly  concerns  the  mer- 
cantile part  of  the  world.  In  negotiating  of  bills,  it  is  necessary  that  there 
should  be  great  exactness.  The  specialty  that  Kellar  was  bankrupt,  can  have 
no  influence.  If  we  allow  of  that,  we  shall  make  way  for  a  multitude  of  arbi- 
trary questions ;  as,  whether  a  man  was  not  known  to  be  absolutely  insolvent 
and  incapable  of  making  any  payments,  and  the  like. 

Gardenstok.  In  matters  of  this  kind,  the  plea  of  omnibus  notum  is  not 
good,  for  notification  is  required.  There  is  this  particular  reason  for  notifica- 
tion, that  the  party  may  be  informed  that  he  is  trusted  to  for  payment.  If  the 
general  rule  was  departed  from,  endless  confusion  would  ensue. 

Ajlemo&e.  Wliat  is  the  proper  notification  in  a  case  like  this? — and  what 
is  the  practice  of  merchants  ?  An  instrument  is  not  required  ;  will  not  notour 
bankruptcy  be  sufficient  without  notification?  These  are  questions  which 
seem  to  require  consideration. 

Coalston.  Negotiation  is  necessary  to  entitle  a  party  to  recourse.  It  is 
not  sufficient  to  say,  you  suffer  no  dama£;e  ;  nor,  that  the  man  was  generally 
held  to  he  bankrupt.  But  the  question  nere  is,  Whether,  when  the  circum* 
stances  of  the  case  are  considered,  there  is  not  presumptive  evidence  of  notifi- 
.  cation  having  been //i^  ^c/o  given.  It  seems  plain  that  the  defender  thought 
himself  liable,  from  the  terms  of  his  disposition  to  his  creditors,  which  contains 
.this  very  debt. 

Covington.  I  do  not  remember,  any  case  determined  as  to  the  validity  of 
verbal  intimations.  As  to  written  intimations,  the  Court  has  been  always  satis- 
fied with  the  proof  that  a  letter  of  intimation  was  written  and  put  into  the 
post-office :  This  shows  that  some  sort  of  notification  is  required,  and  that  it  is 
not  sufficient  to  say.  That  intimation  was  proper,  and  therefore  presumed  ;  but 
here  the  circumstance  of  acknowledging  the  debt  is  material,  and  seeme  to  be 
decisive. 

President.  The  facts  stick  deep  in  my  mind.  A  verbal  intimation  is  ai|- 
mitted  to  be  sufficient :  the  parties  were  residing  in  the  same  place.  Kellar's 
bankruptcy  was  notorious  :  add  to  all  this,  that  the  precise  sum  in  the  bill  is 
given  up  as  a  debt ;  from  all  which,  I  will  presume  notification. 

Justice-Clerk.  It  is  admitted  that  any  sort  of  intimation  is  sufficient. 
The  prasumplio  hominis  is  irresistible.     Kellar  had  fled  two  months  before  the 
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bill  became  due ;  but  it  is  rd^ugerous  to  rest  the  cause  on  that  ground,  for  this 
would  lead  to  arbitrary  decisions.  There  is  a  particular  circumstance  pointed 
out,  which  will  take  this  case  out  of  the  general  case ;  namely,  the  acknow- 
ledgment libat  this  precise  sum  was  due.  The  general  clause,  reserving  all  ob- 
jections, hurts  not  this ;  it  is  merely  a  clause  of  style. 

MoNBODDO.    What  if  the  man  proceeded  upon  a  mistake  in  law  ? 

£^iDC&.  I  have  no  doubt  as  to  the  general  point.  There  are  circumstan- 
ces sufficient  to  take  this  out  of  the  general  case.  Martin  acknowledged  the 
debt ;  which  presumes  notification.    This  is  not  a  mistake  in  law. 

On  the  21st  June  177^9  **  The  Lords  found  that,  from  the  circumstances  <^ 
Ihis  case,  and  particularly  from  the  tenor  of  the  disposition  whereby  Martin 
acknowledged  himself  debtor,  there  was  sufficient  presumptive  evidence  of  no- 
tification ;"  altering  Lord  Monboddo's  interlocutor. 

Act.  R.  Cullen.    Alt.  B.  W.  M'Leod. 


1775.    June  21 .    William  Shepherd,  Merchant,  London,  against  Campbell, 

Robertson,  and  Company. 

SALE. 

The  seller  preferred  to  the  price  cyf  the  goods  while  in  medio  to  the  arresting  creditors  of 

the  bayer,  become  bankropt 

IFac.  Coll,  VI I.  91.] 

The  first  question  here  was,  Whether  Vallance  had  purchased  the  cotton 
from  Shepherd  in  a  fraudulent  manner  ?  The  second,  Whether  Shepherd  could 
reclaim  the  cotton,  being  in  medio,  from  the  creditors  of  Vallance,  who  had 
arrested  it  ? 

As  to  the  question  in  fact,  the  Lords,  after  a  full  and  accurate  examination 
of  the  circumstances,  came  to  be  of  opinion  that  there  was  fraud  in  the  pur- 
chase. Covington  alone  dissented,  from  a  notion  that  Vallance  had  actually 
in  his  possession  a  sum  of  money  sufficient  to  pay  for  15  bags  of  cotton,  which 
was  the  quantity  he  at  first  demanded,  although  the  bargain  was  at  length 
concluded  for  95  bags  on  credit,  which,  in  the  event,  Vallance  was  unable  to 
pay. 

MoNBODDo.  The  question  in  law  is,  Whether  Shepherd  can  recover  the 
cotton  from  the  creditors  of  Vallance  ?  There  is  a  difference  between  bona 
fide  purchasers  and  arresters.  As  to  bona  fide  purchasers,  the  case  is  clear : 
Shepherd  could  not  recur  against  them. '  An  arrester  is  in  a  different  situation  \ 
he  seeks  to  take  advantage  of  the  fraud  of  his  debtor.  This  is  against  the 
civil  law,  and  our  law  also.  In  the  case  of  an  assignee  of  a  debt,  the  oath  of 
the  cedent  is  not  good,  but  it  is  good  against  an  arrester.  This  shows  the  dif- 
ference.   A  distinction  has  been  attempted  between  nomina  debitorum  and  the 
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ipsa  corpora  of  moveables.  I  consider  the  arresters  as  standing  in  the  plab^ 
of  Vallance.  What  I  have  said  was  taken  for  granted  to  be  law  in  the  case  of 
NeiUen^  9,%th  January  1775. 

Kaimes.  As  to  the  point  of  law,  originally  assignees  were  obliged  to  pursue 
in  the  name  of  the  cedent :  afterwards  this  was  departed  from,  and  it  was  held 
that  the  assignation  divested  the  cedent,  and  invested  the  assignee :  Still  compen- 
sation is  sustained,  which  seems  contradictory,  I  take  myself  to  the  real  case 
of  moveables  arrested.  I  dare  not  apply  the  maxim,  dohis  dans  causam,  Sfc*. 
No  fraud  renders  a  contract  null  by  the  law  of  Scotland  ;  force  and  fear  will^ 
for  then  there  is  understood  to  be  no  bargain.  Fraud  is  rather  an  argument 
that  a  man  has  consented,  and  it  points  out  rchy  he  consented.  There  may 
be  a  good  ground  of  reduction  against  the  party  deceiving,  but  that  will  not 
go  against  the  party  who  purchases  bonajide  ;  the  property  is  in  him  and  cannot 
be  taken  from  him.  As  to  arrestment,  that  is  on  a  different  footing.  Arrest- 
ment and  inhibition  are  so  far  similar,  that  they  bar  voluntary  but  not  neces- 
sary deeds.'  Thus  an  inhibition  will  not  hinder  a  man  from  granting  a  dispo- 
sition, in  consequence  of  an  antecedent  minute  of  sale;  neither  will  an  arrest- 
ment hinder  him  from  fulfilling  an  antecedent  obligation.  I  sell  my  victual ; 
before  delivery  arrestment  is  used  :  this  will  hinder  delivery.  Vallance  is  still 
bound  to  make  good  the  bargain  with  Shepherd  :  arrestment  will  not  render  this 
obligation  ineffectual. 

Covington.  The  property  of  tlie  goods  was  transferred  to  Vallance.  There 
is  evidence  of  this  from  the  circumstance  that  Shepherd,  by  his  attorney,  Pat- 
terson, actually  -repurchased  the  cotton  from  Vallance.  Insolvency  is  not  suf^ 
iicient  to  void  a  bargain  of  sale.     English  merchants  sell  upon  credit :  this  im- 

Elies  that  they  expect  payment  not  out  of  the  actual  funds  of  the  purchaser, 
ut  out  of  the  proceeds  of  the.  retail.  If  the  TOods  had  perished  by  sea,  they 
would  have  perished  to  VaHance.  I  do  not  dispute  that  circumstances  might 
occur  sufficient  to  entitle  Shepherd  to  reduce  the  bargain.  I  would  consider 
the  case  as  with  Vallance  himself.  Wheneyer  ^des  fiabiia  esl  de pretio^  the 
brrgain  is  good, — so  it  was  lately  determined,  in  a  very  hard  case,  Scrymgeour 
against  MitchelL  I  admit  that  Vallance  was  insolvent ;  but  I  see  no  symptom 
of  a  cessiofori :  his  purpose  was  to  make  a  profitable  bargain  in  wholesale. 
Shepherd  was  not  dolo  inductus  to  sell. 

CoALSTON.  I  am  clear  as  to  the  point  of  law.  If  the  pursuer  was  fraudu- 
lently induced  to  sell,  he  is  entitled  to  reduce.  The  creditor-nrrester  is  in  no 
better  situation  than  the  debtor  himself.  The  favour  of  commerce  presumes 
property  from  possession  in  moveables.  The  difficulty  is  from  the  facts.  Insol- 
vency is  not  sufficient  to  reduce  sale ;  but  the  whole  circumstances  taken  to- 
gether infer  fraud.  From  considering  the  circumstances  of  the  case,  I  doubt 
how  far  Shepherd  is  obliged  to  prove  fraud.  The  arrestment  is  of  the  4th 
April :  Vallance's  credit  was  totally  at  an  end  before  that  time,  and  Shepherd  had 
obtained  a  sequestration  of  the  goods.  Suppose  the  question  to  have  been  be- 
tween Shepherd  and  Vallance,  I  think  that  Vallance  would  have  been  obliged 
to  find  caution  to  deliver  up  the  goods,  or  pay.  The  case  of  a  purchaser  is 
^stronger  than  that  of  an  arrester. 

Gardbnston.     It  is  agreed  that  fraud  is  equally  competent  to  be  pleaded 
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against  an  arresting  creditor  as  against  the  debtor.    Insolvency,  even  known  to 
the  person  purchasing,  is  not  sufficient  to  void  the  bargain. 

Justice-Clerk.  In  this  case,  as  in  most  others,  any  difference  of  opinion 
among  the  judges  is  rather  as  to  evidence  than  as  to  law.  Vallance,  in  the 
sense  of  all  writers  on  trade,  cessiijbro  when  he  left  Glasgow  in  a  clandestine 
manner.  Tkerethe  principle,  ivfrabiduum  veUriduumt  prevails;  which  wasestab- 
lished  in  Cavers  case.  There  was  fraud  in  making  so  targe  a  purchase  undei* 
false  pretences.    The  goods  are  still  to  be  considered  as  in  the  hands  of  the 

?urchaser^  Mr  Shepherd  has  them  sequestrated  :  this  is  agreeable  to  law.^ 
'avour  is  due  to  this  principle,  that  a  seller  shall  have  a  retractus  on  his  own 
goods  when  the  price  is  not  paid.  It  is  the  duty  of  the  Court  to  protect  the 
gerterotis  trader  from  the  frauds  of  little  designing  purchasers. 

Kennst.'  Insolvency,  knowledge  of  insolvency,  and  also  a  certainty  in  the 
purchaser's  own  opinion,  that  he  could  not  proceed  in  business,  all  concurred 
nere.  In  the  case  of  Scrymgeour  against  Mkchelis  it  was  not  proved  that 
Scrymgeour  could  not  proceed  in  business. 

On  the  21st  June  177^>  **  the  Lords  preferred  Shepherd  the  seller.'' 
Act.  Ilay  Campbelli  6.  Wallace.    Alt^  At  Abercrombie,  H.  Dundas^ 
Reporter^  Alva^ 


2775.    June  87.    Susanna  Jack  against  William  Copland  of  CoUieston; 

PRESUMPTION— PROOF. 

An  admission  of  interoourae  with  a  iroman  upwards  of  eleven  lunar  months  previous  to  her 
being  delivered  of  a  child,  found  not  sunScient  proof  that  the  party  making  the  admis* 
sion  was  the  father  of  the  child. 

The  pursuer^  a  domestic  servant  of  the  deilsnder,  was  delivered  of  a  child  oa 
dlst  November  177S*  The  defender  acknowledged  that,  during  the  time  she 
was  in  his  service,  he  had  carnal  intercourse  with  her  several  times ;  but  he* 
stated  that  the  last  of  these  occasions  was  on  the  28th  of  November  177S. 
The  pursuer,  on  the  other  hand,  asserted  that  the  intercourse  had  continued 
down  till  the  end  of  December  1772.  In  an  action  for  the  aliment  of  the 
child,  the  Lord  Ordinary  '*  found  that  there  is  sufficient  evidence,  upon  the 
whole,  to  support  the  pursuer's  claim.^ 

In  a  petition  the  defender  ^pleaded,-— That  ten  months  being  the  longest 
period '  during  which  it  was  supposed,  in  law,  to  be  possible  that  a  woman, 
should  go  with  child,  there  was  here  no  proof  of  his  being  the  father.  L.  3, 
S  11,  ff«  De  suis  et  legitim.  Ha^ed. :  Stair,  d.  3.  452.     Ersk.,  p.  108. 

Answered, — There  is  sufficient  proof  of  intercourse  about  ten  months  and 
three  weeks  before  the  birth  of  the  child ;  and  that  is  not  so  long  a  period  as 
to  render  it  impossible  that  the  defender  should  be  the  father.  Sonde  DecU 
stones  Frisiae,  Ub.  4,  tit.  8,  decis.  \0.    Causes  CekbreSi  1769. 
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The  following  opinions  were  delivered  :— 

Hailes.  I  think  that  the  pursuer  has  not  proved  that  the  defender  was  the 
father  of  the  child.  The  child  was  born  on  the  21st  November.  She  says  that 
the  last  intercourse  which  she  had  with  the  defender  was  in  the  end  of  the 
December  preceding.  The  defender  denies  thatt  and  says  tliat  the  last  inter* 
course  was  on  the  28th  November  preceding.  But  let  the  pursuer's  own  story 
be  held  to  be  the  true  one,  it  will  not  avail  her,  for  it  will  be  observed  that  this 
supposes  her  to  have  gone  just  about  twelve  lunar  months.  No  such  latitude 
is  allowed  in  this  country.  Two  decisions  are  quoted  for  her,  one  from  Freis- 
land  and  another  from  France.  As  to  the^r^/,  the  case  was  very  particular : 
it  was  decided  on  the  confidence  that  the  judges  reposed  in  the  chastity  of  a 
woman  whose  character  had  been  blameless ;  and  even  in  that  case  it  is  plain 
that  Sande,  who  reports  it,  was  of  a  different  opinion.  As  to  the  second  case, 
from  France,  it  is  related  in  the  Supplement  of  tne  Causes  Celehres.  If  the  sup<- 
plement  is  of  no  better  authority  than  the  book,  it  scarcely  deserves  to  be. 
quoted  in  a  court  of  justice.  At  any  rate  the  decision  is  that  of  a  foreign 
court,  which  does  not  bind  us  in  law ;  and  I  am  sure  that  it  does  not  bind  my 
conscience,  for  I  think  it  wrong.  But,  whatever  may  be  the  favour  due  to 
married  women,  there  is  none  such  due  to  the  pursuer,  who  at  the  best  was  a 
kept  mistress,  and  who  had  lived  with  another  person  in  that  character  before 
she  came  acquainted  with  the  defender.  If  a  person  of*  that  character  is  to  be 
allowed  to  go  twelve  lunar  months,  the  consequences  will  be  very  disagreeable  ; 
and  she  who  is  dismissed  may  frequently  contrive  to  make  the  last  incumbent 
pay  for  the  child  begotten  by  his  successor. 

Gardenston.  I  am  afraid  that,  moved  with  a  sort  of  displeasure  at  the 
manner  in  which  the  defender  argued,  I  did  not  consider  the  case  with 
sufficient  care.     I  think  that  the  period  which  I  have  allowed  is  too  long. 

Covington.  The  interlocutor  must  be  altered,  unless  the  pursuer  will  prove,' 
by  Mr  Copland's  oath,  an  intercourse  which  corresponds  with  probability. 

President.  Even  in  marriage  it  would  be  dangerous  to  allow  such  latitude 
to  women.  A  child  may  be  produced  to  disappoint  a  collateral.  The  case,  how- 
ever, is  not  so  narrow  here :  this  pursuer  can  plead  no  such  privilege. 

On  the  27tb  June  1775,  "  the  Lords  assoilyied  the  defender  }'*  altering  Lord 
Gardenston's  interlocutor. 

Act.  J.  Boswell.     Alt.  D.  Armstrong,  R.  McQueen. 


1775.    July  4.    James  Berrie  against  The  Cauron  Company. 

BANKRUPT. 
Proof  of  Ab6c<mdiDg. 

IPac.  Col.  VI.  9ft  \  DkHomry,  p.  1,110.] 
MoNBODDo.    The  Act  1696  is  the  best  of  our  bankraptlaws,  and  deserves 
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the  most  liberal  interpretation,  because  it  tends  to  introduce  a  pari  passu  pre- 
ference. If  Wright  was  once  made  bankrupt,  there  is  no  law  which  oblig^ 
the  creditor  to  make  him  again  bankrupt. 

Kaimes.^  My  difficulty  is  not  there.  But  the  question  is,  Whether  the  execu* 
tion  of  search  is  sufficient  to  make  the  debtor  a  bankrupt  ?  Every  word  of  the 
execution  may  be  true,  yet  the  man  may  at  that  moment  have  been  walking  at 
the  cross  of  Glasgow.  When  we  consider  the  proof,  we  see  that  he  was  not  in 
Glasgow ;  but  we  also  see  that  he  had  told  the  verv  person  who  had  the  dili- 
gence, that  he  was  to  be  from  home  on  the  Saturaay,  the  day  on  which  the 
search  was  made :  How  can  I  say  that  Wright,  in  such  circumstances,  ab- 
sconded ? 

Covington.  This  deed  falls  under  the  statute  I696.  Stevenson,  Wright's 
derk,  says,  '*  that,  long  before  the  execution,  Wright  acknowledged  to  him 
that  he  was  harassed  by  creditors,  and  would  be  obliged  to  leave  Glasgow  for 
some  time.'' 

[This  seems  to  allude  to  a  more  distant  period  by  a  year.] 

CoALSTON.  The  evidence  from  the  execution  is  good  evidence,  prima  facie^ 
of  absconding.  Yet  still  it  may  be  redar^ed ;  and  I  remember,  some  years 
ago,  a  case  From  Perth,  where  such  evidence  was  redargued }  but  there  is  no 
such  proof  here. 

Pbesidekt.  This  is  a  favourable  case,  for  the  creditors  only  ask  a  pari  passu 
preference.  At  first  sight  it  may  seem  odd  that  the  caption  was  executed,  when 
the  person  employed  to  do  ailigence  knew  that  the  debtor  was  to  be  from 
home ;  but  it  mil  be  observed  that  the  time  pressed,  for  that  was  the  58th  day 
after  the  granting  of  the  deed  under  challenge,  and  if  the  diligence  had  not 
been  executed  then,  it  could  not  have  been  executed  till  Monday,  the  very 
last  day  on  which  the  debtor  could  have  been  rendered  bankrupt  effectually. 

MoNBODDO.  The  Carron  Company  might  have  proved  that  Wright  did  not 
abscond ;  but  this  tbey  have  not  done. . 

On  the  4th  July  177^»  The  Lords  reduced  the  deed  on  the  statute  1696  \  ad- 
hering to  Lord  Monboddo's  interlocutor. 

Act.  W.  B.  M^Leod.    Alt.  R.  Bhur. 


1775.    July  18.     Neil  Campbell  of  Dunoon  against  David  Campbell  of 

Clochombie. 

CAUTIONER. 

A  distressed  cautioner,  when  coming  agidnst  his  co-cautioner  for  his  share  of  the  debt  in 
which  the]r  were  jointly  bound,  found  compellable  to  communicate  to  him  an  heritable 
seouritr  upon  the  debtor^s  estate,  made  over  to  himself  by  the  person  who  had  inter- 
posed  for  the  debitor's  relief. 

{Faculty  Collection^  FJ.  849 }  Dktwnary,  2182.] 

»    «  ,  ■  •  •  • 

•  •  • 

KAiMBd.    I  do  not  understand  any  principle  of  law  irhtch  makes  a  society  of 

4  M 
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co*cau^aners.     It  is  a  rule  in  equity  that  a  creditor  must  deal  with  candoor 
among  cautioners,  so  as  to  assigo,  that  each  may  pay  a  proportion,  aiid  be  pro« 

{)ortIonally  relieved.  If  a  cautioner  has  got  a  security,  upon  the  same  principle^ 
ie  is  bound  to  assign  to  co-cautioners,  that  they  may  be  relieved.  But  equity 
goes  no  farther,  for  no  man  is  bound  to  sacrifice  his  own  interest :  thus  one  be« 
ing  a  catholic  creditor  is  not  bound  to  assign  a  secondary  seairity.  If  saeh 
is  the  case  of  the  original  creditor,  he  may  assign  to  a  stranger ;  and  if  to  a 
stranger,  why  not  to  a  cautioner  ? 

[Hailes.  In  the  Dictionary,  where  the  case  of  Brodie  is  quoted  from  Lord 
Stair,  it  is  said  that  co-cautioners  are  m  partners  in  a  society.  It  has  been  ob- 
served, for  Clochombie,  that  this  is  no  more  than  an  argument  or  an  illustra- 
tion used,  by  one  of  the  parties.  The  better  answer  would  have  been,  that 
there  is  no  such  expression  in  the  argument  as  recited  by  Lord  Stair ;  so  that 
this  is  at  best  an  illustration  by  the  author  of  the  Dictionary.  I  do  not  under- 
stand the  nature  of  the  copartnery  for  which  Dunoon  pleads.  It  is  a  commune 
negotiuntt  of  which  he  may  take  the  benefit  or  not,  as  he  pleases ;  from  which 
he  may  at  his  pleasure  draw  benefit  without  incurring  loss ;  and  of  which,  by 
splitting  It,  be  may  take  a  part  and  leave  a  part.  If  Clochombie  does  not  com- 
mumcate  to  Dohoon,  Dunoon  will  be  just  as  he  was,  while  the  debt  re* 
mained  in  Colonel  Campbell.  If  Clochombie  does  communicate,  he  him- 
self may  be  a  loser.  All  this  happening  in  a  society  is  beyond  any  notion  that 
I  have  of  a  society-] 

CoALST<iN.     I  think  that  the  interlocutor  must  be  varied  in  part.   In  deter- 
mining this  cause,  it  is  not  necessary  to  determine  the  general  point  of  law, 
how  far  a  cautioner,  acquiring  a  security,  is  bound  to  communicate  it.    But 
that  is  not  the  question  hete :  the  question  is  concerning  a  separate  security  ob- 
tained by  a  creditor,  and  assigned  to  a  distressed  cautioner.  I  think  that  the  cau- 
tioner is  bound  to  communicate.    Colonel  Campbell  is  creditor  in  three  differ- 
ent debts.     This  cause  must  be  determined  as  if  there  had  been  three  separate 
securities.    Colonel  Campbell  was  entitled  to  retain  the  whole  security  till  all 
was  paid.     Clochombie  is  entitled  to  retain  until  payment  of  the  debt  in  which 
Balnair  is  bound,  and  until  payment  of  the  debt  in  which  he  himself  is  bound. 
The  debt  in  which  Clochombie  and  Dunoon  are  bound,  is  the  only  debt  to  be 
judged  of.    When  a  creditor  has  an  heritable  security  and  a  cautioner,  on  the 
cautioner's  paying,  he  must  assign  the  heritable  security.     Upon  payment  of 
their  respective  shares,  the  cautioners  are  entitled  to  have  the  debt  nlade  over 
to  them.     A  private  transaction  between  a  creditor  and  one  cautioner  cannot 
hurt  the  other  cautioner.     Clochombie  is  obliged  to  assign  a  proportional  part 
of  the  security,  but  under  this  quality*  that  he  himself  be  not  hurt  as  to  the 
other  two  debts. 

MoNBODDO.  Both  parties  have  properly  resorted  to  the  Roman  law.  It  was 
said  that  there  was  a  society  among  cantioners.  I  see  nothing  of  that  in  the 
Roman  law,  nor  in  ours.  Parties  may  be  bound  as  cautioners  without  know- 
ing one  another.  The  relief  given  is  founded  on  the  actio  negoticrum  gesto- 
rum  by  the  Roman  law.  Our  law  has  gone  further,  and  has  given  the  same 
action,  not  against  tlie  debtor  only,  but  luso  against  the  co-caixtioners.  Hence 
a  cautioner  paying  the  whole  debt  has  an  action  against  the  co-cautioner  ac/io9ie 
negotiorum  gestorwn  directd*,.  He  is  also  obliged,  actione  contrarfo^  to  commu* 
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nicate  the  benefit.  Suppose  that  Mr  Lockhart  had  not  been  satisfied  with  his 
security,  and  had  taken  an  heritable  bond,  he  would  have  been  obliged  to  as- 
sign the  heritable  security  on  receiving  payment.  The  same  is  the  case  as  to  Co- 
lonel Campbell,  and  Would  have  been  although  th^  debt  had  gone  through  an 
hundred  hands.  There  are  other  debts  to  the  extent  of  L.dSOO  sterling,  with 
additional  security  :  whiLt  diffi^rence  does  thst^akep.'ThP.cq-fautioner  was  en- 
titled to  have  demanded  an  assignation  to  the  L.7OO  on  payment.  And  if  this 
was  competent  to  Clochombie,  it  miist.be  competeot^to  Dunoofitw    .  :    »  :     . 

Covington.  Of  the  opinion  last  given.  The  principle  of  the  intericKfOtor  is 
just  among  creditors  not  connected,  but  there  is  a  diflferenoeas tox^o^eiiitioners. 
There  there  is  a  bona  fides^  which  requires  equality.  They  who  are  bound  in 
the  L.700  are  entitled  to  a  proportional  share  of  tbe  security.  AH  are  co-prin- 
cipals with  regard  to  the  creditor.  The  counsel  for  Clochombie  said  that  it 
was  hard  to  establish  a  connexion  between  co-cautioners  who  know  nothing  of 
each  other.  I  see  no  hardship  in  that.  The  Roman  law  was  full  of  -  subtleties 
on  this  point.  This  was  a  verborum  obU^atio,  and  certain  .words'  were  required 
for  constituting  it.  If  the  correi  debendt  Ticceded  at  diflferent  times,  it  was  un- 
derstood that  there  were  different  debts.  Hiis  was  afterwards  altered  bn  prin- 
,  ciples  of  justice.  I  think  that  cautioners  are  correi  debendi,  tind  bound  in  re- 
lief to  one  another.  If  this  were  not  the  case,  injustice  might  be  introduced. 
Here  the  co-cautioners  were  originally  bound  equally.  The  intervention  of 
Colonel  Campbell  makes  no  difference  when  Colonel  Campbell  assigns  to  Cloch- 
ombie  :  How  can  Clochombie  divest  himself  of  this  cautionary  obligation? 

President.  Lord  Coalston's  proposal  seems  to  have  much  equity  in  it.  The 
other  opinions  go  on  this  principle,  that  Colonel  Campbell  was  entitled  to  the 
whole  benefit  of  his  security,  a[nd  not  obliged  to  assign  a  proportional  part. 
If  so.  How  can  the  person  who  steps  into  his  shoes  be  in  a  worse  situation? 

Alemore.  Equality  is  the  thing  in  my  view.  How  would  the  case  have 
stood  as  to  Colonel  Campbell  ?  Upon  his  heritable  security  he  was  safe,  as  far 
as  the  estate  went.  As  for  the  residue,  he  must  have  recurred  against  the  cau- 
tioners. What  more  had  the  cautioners  to  say  ?  In  the  case  that  has  hap- 
pened, Clochombie  must  assign  after  having  secured  himself  as  to  the  other 
debts. 

Kaxmes.  If  Clochombie  onoe  gets  payment  of  the  debt,  in  which  he  alone  is 
bound,  he  must  commuoi^^ate  quoad  ultra. 

GAR]>£NSTosr.  Colonel  Campbell  was  not  bound  to  assign  in  part,  nor  was 
any  stranger.    I  see  no  di&rence  9s  to  the  case  of  a  cautiooer^ 

President.  It  comes  to  this,  that  a  co-cautioner  should  not  do  any  thing 
by  which  a  co-cautioner  may  be  hurt 

On  the  18th  July  1775,  The  Lords  found  that  Clochombie  cannot  be  obliged 
to  assign  as  to  the  1st  and  2d  debts ;  but  as  to  the  dd,  in  which  Dunoon  was  his 
co-cautioner,  found  that  any  loss  on  it  must  be  suffered  equally  by  Clochombie 
anci  Dunoon  ;  varying  Lorcl  Auchinleck's  interlocutor. 

For  Clochombie,  J.  M'Laurin,  Hay  Campbell.  Alt.  A.  Rolland,  R. 
M'Queen. 
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1775.    July  21.    Hugh  Logan  against  Akdbew  Howatson. 

PLANTING  AND  INCLOSING-.PROCESS. 

1.  Import  of  the  statutes  for  preservatioii  of  Plantings  in  a  qmstioii  between  Master  and 

Tenant. 
2«  When  a  process  fidls  asleep  ? 

IFaculty  Collection,  VII.  104 ;  Dictionary,  10,4g«.3 

Co  ALSTON.  I  doubt  how  far  the  judgment  is  agreeable  to  the  statute  1698  : 
the  first  words  of  the  statute  are  extensive,  but  we  must  explain  them  by  what 
follows : — A  tenant  is  only  liable  when  he  or  his  family  cuts  or  peels.  Wood 
may  be  peeled  without  the  tenant  knowing  any  thing  of  the  matter. 

Covington.  That  difficulty  does  not  go  to  this  case.  The  question  is  as 
to  trees  cut  by  no  one  knows  whom ;  but  there  is  evidence  that  Howatson 
gave  orders  to  cut,  and  knew  that  he  was  doing  wrong. 

President.  Judgment  was  pronounced  upon  a  tenant  on  this  very  point, 
in  the  case  o{  Stirling  against  Christie,  I76I.  A  tenant  has  many  opportunities 
of  destroying  trees :  he  nas  also  the  power  of  preventing  others  from  destroy- 
ing them.  I  cannot  make  a  distinction  between  peeling  and  cutting  trees, 
for  the  law  has  made  no  distinction.  No  bad  consequences  can  attend  this 
interpretation  of  the  law,  for  the  law  has  long  subsisted  under  that  form  of  in- 
terpretation, and  we  do  not  see  that  tenants  have  ever  been  hardly  dealt  with. 
Surely  this  tenant  has  not  been  hardly  dealt  with. 

On  the  21st  Jidy  1775,  "  The  Lords  decerned  against  the  defender;**  ad- 
hering to  Lord  Rennet's  interlocutor. 

Act.  D.  Rae.    Alt.  J.  Bos  well. 

N.B. — In  this  case,  a  question  occurred.  Whether  a  case  fell  asleep  if  no- 
thing was  done  in  it  for  a  year  after  the  Sheriff  had  made  avizandum  ?  The 
Lords  appointed  the  Sheriff-deputes,  presently  about  Edinburgh,  to  report  what 
was  the  usage  :  they  reported,  that  a  cause  taken  to  avizandum  did  not  sleep 
in  the  practice  of  the  SherUST-courts ;  and  the  Lords  repelled  the  objection,  that 
the  cause  was  asleep  when  the  Sheriff  pronounced  judgment* 
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1774.    December  9S.    Jauzs  Dodslet  against  Colin  M'Farquhar. 

LITERARY  PROPERTY. 

Whether  the  exclusive  right  to  Literary  Property  be  merely  personal  to  authors  or  their 

assignees  during  their  life,  or  be  descelidible  to  heirs. 

> 

IFac.  CoU.  VII.  485 ;  App.  Uterary  Property^  No.  1.] 

AucHiNLECK.  The  only  question  is,  Whether  Mr  Dodsley  has  produced  a 
proper  title  to  insist  ?  It  is  said  that  an  interdict  is  only  required  for  a  small 
time ;  but  a  small  time  is  the  same  with  a  long  period.  The  success  of  the 
publication  depends  on  the  present  moment :  modern  publications  are  like 
newspapers ;  they  are  read  for  a  few  days,  and  then  they  are  forgotten.  Why 
should  we  go  so  far  as  to  secure  to  Doasley  an  hour's  sale  of  this  temporary 
book  ? 

President.  When  I  came  here,  I  had  no  doubt  that  a  title  should  be  pro- 
duced. A  notarial  copy,  or  even  a  certificate  from  Stationer's  Hall,  would 
have  been  sufficient.  It  was  an  error  not  to  produce  a  title,  excusable  in  a 
stranger.  Mr  Dodsley  confines  his  demand  as  to  producing  for  a  very  few 
days.     As  a  court  of  equity,  we  may  give  that  remedy  which  is  asked. 

Kaimes.  It  is  a  little  singular  to  give  an  interdict  without  a  title :  an  inter- 
dict for  ten  days  is  little,  if  we  were  sure  that,  after  ten  days,  it  would  cease ; 
but  this  is  not  a  common  case  of  an  interdict  where  the  subject  may  be  used 
as  profitably  aft^er  the  interdict  is  removed  as  it  ever  could  have  been.  Here, 
if  you  stop  the  sale  of  Elliot's  book,  you  promote  the  sale  of  Dodsley's. 

CoALSTON*  We  cannot  refuse  the  interdict  as  now  demanded  }  nevertheless, 
as  no  title  is  produced,  caution  for  damages  ought  to  be  found;  A  man  is 
not  obliged  to  carry  his  titles  everywhere  with  him.  When  his  property  is  in 
sudden  and  eminent  hazard,  you  will  allow  him  a  few  days  in  order  that  he 
may  produce  his  titles,  and  you  will  not  suffer  any  damages  to  be  done  to  him 
in  the  interim. 

On  the  23d  December  1774,  "  The  Lords  continued  the  interdict  until 
Tuesday  3d  of  January,  Mr  Dodsley  finding  caution  for  L.500,  to  pay  any 
damage  that  shall  afterwards  appear  to  have  occurred  to  Elliot  and  M*Far- 
quhar." 

Act.  R.  CuUen,  H.  Dundas.    Alt.  Hay  Campbell. 

Reporter,  Pitfour. 


177^*  J^  .26.<~Haile8.  Various  questions  occur  in  this  case.  I  will 
speak  to  them  as  briefly  as  I  can. 

Thejirst  question  is  as  to  the  nature  of  the  statute  of  Queen  Anne :  Whether 
is  it  a  penal  statute,  or  a  statute^  from  its  intention  and  ends,  deserving  a  li- 
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beral  interpretation  ?  I  think  it  is  of  the  latter  sort ;  and  this  the  rather  be- 
cause we  must  now  suppose,  that,  without  it,  authors  had  no  right  in  their 
work  whea  once  published*  Quptcto  ajsp  haa  given  it  a  liberal  interpuptation : 
it  was  intended  for  the  benefit  of  the  learned  and  ingenious.  The  registers  of 
Stationer's  Hall  show  how  m^ny  books  are  entered  Mere,  which  have  no  pre- 
tensions to  the  name  of  learned  and  ingenious^  and  yet  no  one  questions  the 
copy-right  of  such  books.  The  counsel  foi;  M'Farquhar  has  confounded  a  penal 
statute  witli  a  statute  qpnti^ining  pepalties/ 

The  second  question  is,  What  sort  of  right  does  the  statute  give  ^  On  the 
one  side,  it  is  said  that  a  monopoly  is  given  :  on  the  other,  an  exclusive  right  of 
publishing  ai>d  .vending.  The  difierence  h^  seems  to  be  verbal.  But  I  think 
that  a  right  of  property,  for  a  term  of  years,  was  given,  because  the  statute 
says  so.  in  express  words.  It  matters  not  whether  there  be  any  example  in  law 
of  such  a  property, — it  is  a  statutory  property,  and  that  is  enough. 

The  third  question  is.  Whether  private  letters  come  within  the  statute  ?  I 
think  that  they  do  >  because  the  statute  mentions  writings  as  well  as  boo^S,  and 
because  the  statute  ought  to  be,  and  has  been  liberally  interpreted.  Many  men 
have  chosen  to  convey  instruction  to  the  public  in  the  form  of  letters.  Almost 
the  whole  of  Lord  Bolingbroke's  voluminous  works  are  in  that  form,  and  some  of 
them  £^re.  familiar  enough.  There  are  other  books  composed  of  familiar  letters 
not  Intended  for  the  public,  but  which  have  been  published,  and  have  gained 
to  the  writers  the  name  of  ;authors.  Is  there  any  man  who  will  deny  to  Ma* 
dame  de  S^vigne  the  name  of  an  author  ?— and  yet  we  have  nothing  of  her 
composition  but  familiar  and  confidential  letters.  Of  them  I  shall  only  say, 
that  they  are  of  such  a  nature  as  to  make  me  wish  that  the  author  were  alive 
and  of  my  acquaintance.  1  have  read  other  letters  without  entertaining  that 
wish. .  ,. 

The  Letters  of  Languet  to  Sir  Philip  Sidney  is  a  work  of  infinite  merit,  now 
antiquated,  and  almost  unknown.  Can  we  suppose  that  the  statute  of  Queen 
Anne,  which  protects  the  Adventures  of  Humphry  Clinker,  would  deny  its  pro- 
tection to  Huberti  Langueti  £lpislolce  ?  Why  may  not  a  man  write  a  system 
of  education,  lectures  on  ethics,  ,of  ^  preservative  against  infidelitv,  in  the  form 
of  private  and  familiar  letters  ? — and  is  not  this  just  what  Lord  Cnesterfield  has 
do5ae  ?  3e$ides,  in  the  book  which  is  now  the  subject  of  our  deliberations, 
there  is  contained  a  system  of  geography,  an  abridgement  of  the  English,  his- 
tory, and  political  maxims,  extracted  and  translated  from  Cardinal  De  Retz. 
Are  not  these  books  or  writifigs  in  the  sense  of  the  statute  ? 

Tiiejburih  questioft  is.  Whether  the  letters  have  been  assigned  to  Mrs  Stan- 
hope in  tlie  sense  of  the  statute  ?  That  he  who  sends  a  letter  to  his  .coriies. 
{)ondent,  makes  over  to  him  the  paper,  ink^  and  wax,,  but  not  the  words. of  th« 
etter,  is  said  to  have  been  the  notion  of  a* great  man.  This,  however,  was  an 
opinion  given  in  the  days  of  common-law  property.  I  imagine  that  he  who  re- 
ceives a  letter,  may  read  or  repeat  the  contents  of  it  to  whom  he  will,  and  that 
he  may  give  copies  of  it,  no  matter  in  what  way,  or  what  number.  In  short, 
that  the  words  and  contentestf^  as  much  his  own  as  ihe  .pj^er,  inkf  and  wax. 
A  wise  man  ought  not,  and  a  virtuous  man  will  n6t  disclose  to. the  world  the 
letters  received  from  hid  conrespondent,  unless  such  letters  do  bonour  to  the 
correspondent.  -  But  ithe  tomptatidn  of  a  large  sum  of  copy^money  wil)  some- 
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times  dazzle  wisdom  and  ^t&g^er  tirtue.  Heiice  one  man  will  be  tempted  to 
publish  the  lewd  remembrances  of  a  feeble  old  man :  Another^  the  petulant 
dictates  of  a  half-bred  fashionable  scholar :  Anotheri  maxims  for  deceiving  men 
and  debauching  women»  drawn  from  experience  :  Another,  satirical  portraits  of 
courtiers  in  place,  delineated  by  a  sptenetio  courtier,  out  of  place.  If  such 
things  have  been  done,  it  is  hot  strange  that,  for  I^lS'fS^  Mrs  Stanhope  shtnild 
have  published  a  collection  of  letters  of  a  nature  altogether  different,  and 
which  "  db  honour  to  the  writer  :**  for  we  are  told  that  Lord  Chesterfield's 
letters  are  calculated  to  improve  and  to  fbrm  the  mind,  the  heart,  and  the 
manners  of  young  men  of  fashion :  and,  in  a  word,  that  what  Horace  as^a  of 
Homer,  may  be  applied  to  this  noble  SLUthor  i^^^uifuid sit pulcfiruin,'qm(i  tUT'- 
pcj  quid  utilCf  quid  rwn,  plenius  ^c  rneUus  Chrysippo  et  Crantore  dtcit. 

I  think  that  Lord  Chesterfield  assigned  the  letters  ipso  facto  to  Mr  Stan- 
hope ;  that  Mr  Stanhope  assigned  them  to  Mrs  Eugenia  Stanhope  hta  execu- 
trix ;  and  she  to  Mr  Dodsfey  t  Were  there  any  difficulty  here,  it  is  removed  by 
the  consent' or  acquiescence  of'  Lo^d  Chesterfield's  executors*  Here.  I  think 
that  I  go  on  good  ground,  for  this  fe  agreeable  to  the  opinion  of  Mr  Duiming ; 
and  when  I  see.  an  opinion  of  ah  eminent  En^isfa  counsel,  on  'one  aide^  and  no 
opinion  on  tlie  other,  I  must  hold  that  he  ^[>eak8  the  sentiments  of  the  whole 
English  bar.  Had  it  not  been  for  an  opinion  of  lawyers  in  Scotland,  of  which 
mention  has  been  made,  I  should  have  supposed  that  M^Fal*q,uhar  and  bis  as- 
sQciates  had  been  engaged  in  doing  what  they  knew  to  be  wrong.  <  I  must  bcper- 
mitted  to  observe,  that,  as  the  law  now  stands,  the* printers  in  Scotland  harve.no 
pretence  for  encroaching  on  the  to^y^righls  of  their  Engli^  brethren  ;*  for  tiiere 
are  books  which  they  may  lAwfUUy  print  that  are  nearly  as  ingenious  aaad  as 
moral  as  theletters  of  Lord  Chestetfield.  My  only  difficulty  is  as  to  the  form  of 
entering  in  Stationer's  Hall.  The  statute  seems,  to  require,  that  one  entry  be 
made  by  the  proprietor :  now  I  see  no  such  entry  in  this  ease :  the  otAy  one 
is  of  the  publisher,  which  contaifis  the  title  of  the  book,  but  gives  no  informa- 
tion who  is  the  proprietor.  It  is  said  that  this  is  agreeable  to  custom,  and.  the 
question  will  be.  Whether  penalties  can  be  exacted  when  the  specific  form,  .re- 
quired by  the  statute  has,  by  reason  oi  long  tisage,  been  neglected  ? 

MoNBODDO.  The  nature  of  the  work  is  immaterial  to  this .  oause.  It  has 
been  determined,  that  an  author  has  no  property  ind^endent  of  the  statute. 
It  has  been  said  that  any  one  who  conies  faitly  by  a  manuscript  may  publish 
it.  I  ufiderstand  that  the  right  was  given  to  authors  or  proprietors  only :  as 
an  author  has  the  right  of  publishing,  so  he  has  the  right  of  not  publishing.  If 
an  author  should  order  his  works  not  to  be  published,  I  take  it  that  such  pro- 
hibition would  be  absolutely  good.  If  an  author  should  say  nothing  of  his 
works  in  his  will,  his  heir  or  executor  would  have  no  right  to  publish.  I  un- 
derstand assigns^  in  the  statute,  to  mean  those  who  have  right  by  deed.  In 
the  entry  in  Jnationer's  Hall,  the  consent  trf  the  proprietor  is  required.  Ac- 
cording to  the  statute,  no  man  can  print  the  works  of  another  without  express 
consent  from  him.  How  often  does  it  happen  that  a  man  sets  down  things  for 
his  own  instruction  or  the  amusement  of  his  friends  ?-^hall  it  foe  in  the  power 
of  his  executors  to  publish  things  of  this  sort,  which  may  be  very  improper  for 
publication  ?  Mr  Dodslej^'s  right  must  either  be  as  possessor,  or  as  deriving 
right  from  Mrs  Stanhope,  or  as  deriving  right  feom  Lord  Chesterfield's  exe- 
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cutors.  Istf  Possession  is  nothing ;  S^  As  to  the  right  from  Mrs  Stanhope^ 
no  right  in  her  person  is  produced :  that  still  remains  to  be  proved }  and  sup«* 
posing  it  were  proved  that  she  was  the  executrix  of  Mr  Stanhope,  still  Mr 
Stanhope  had  no  right,  for  he  was  not  the  author,  nor  could  he  convey  the 
letters  by  a  general  will.  Lord  Hardwicke,  an  oracle  of  the  English  law,  has 
declared  that  Mr  Stanhope  had  no  right  to  the  contents  of  the  letters  address* 
ed  to  him.  Sd^  His  right  may  be  from  the  executors  of  Lord  Chesterfield. 
If  the  executors  had  right,  they  have  conveyed  it ;  but  I  deny  that  they  have 
a  ri£;ht.  No  liberty  of  publication  was  given.  On  the  contrary,  it  was  de* 
nied,  as  appears  from  the  tenor  of  the  letters  themselves*  Mr  Dodsley  has  no 
more  right  than  Mr  M'Farquhar. 

AucHiNLECK.  I  am  sorry  to  see  such  a  competition  for  such  a  work.  The 
statute  of  Queen  Anne  was  intended  to  encourage  learned  men  and  men  of 
genius  to  publish  books  for  the  instruction  of  mankind.  No  person  can  have 
the  benefit  of  the  statute,  unless  he  be  an  author,  or  in  the  right  of  an  au- 
thor. Lord  Chesterfield  did  not  mean  to  take  a  crop  of  this  book,  nor  to  suf* 
fer  the  person  to  whom  he  addressed  it,  to  take  a  crop  of  it.  How  can  we 
give  a  premium  for  publishing  what  was  meant  to  be  concealed.  Mr  Stanhope 
would  have  been  guilty  of  a  breach  of  trust  had  he  published  the  letters.  Mrs 
Stanhope  and  Mr  Dodsley  can  be  in  no  better  situation. 

Covington.  I  cannot  distinguish  the  right  in  the  statute  from  a  monopoly. 
The  statute  of  James  L  has  declared  all  monopolies  to  be  against  law,  but  has 
qualified  this  declaration  with  an  exception  of  patent  to  the  first  and  true  in- 
ventor of  a  manufacture.  In  this  respect  I  consider  the  inventor  of  a  manu- 
facture, and  the  author  of  a  book,  to  stand  on  the  same  footing.  The  only 
right  is  a  claim  of  equity.  By  the  statute  of  Queen  Anne,  an  author  came  to 
have  a  right  without  the  interposition  of  the  Crown.  Bv  the  statute  of  James 
L,  the  inventor  of  a  manufacture,  and,  by  the  statute  or  Queen  Anne,  the  au- 
thor of  a  book,  have  a  right,  both  limited  for  a  time.  The  privilege  extends  to 
every  book,  be  it  good  or  be  it  bad.  It  does  not  enter  into  the  cause,  whether 
Lord  Chesterfield  intended  the  book  for  publication.  If  the  right  of  property 
did  transmit  to  executors,  the  power  of  nublication  also  transmitted.  1  dis- 
tinguish between  the  right  of  property  which  an  author  and  his  assigns  have 
and  the  right  of  publication.  Lord  Chesterfield's  right  of  property  was  indeii' 
pendent  of  any  registration.  It  would  be  pushing  the  argument  very  far  to 
suppose,  that,  if  Lord  Chesterfield  had  kept  copies  of  his  letters,  and  were  alive 
and  willing  to  publish,  Mr  Stanhope  could  nave  prevented  him.  If  Lord 
Chesterfield  continued  to  have  a  right,  so  also  have  his  executors.  Lord 
Chesterfield,  were  he  alive,  would  have  had  right  to  authorise  the  publication, 
and  so  also  have  his  executors.  But  this  does  not  imply  a  transfer  of  the 
right :  they  have  onlv  authorised  the  publication  of  one  edition  in  4 to.  They 
might  have  given  a  like  authority  to  the  publication  of  an  edition  in  8vo ;  and 
one  permission  would  not  have  interfered  with  the  other.  Mr  Dodsley  has 
been  authorised  to  publish  an  edition,  and  that  has  not  been  encroached  on 
by.  M*Farquhar.  I  doubt  how  far  the  executors  could  give  anv  consent,  for 
they  were  but  trustees,  each  having  a  special  legacy  left  him.  They  are,  quoad 
ultra^  trustees  for  the  nearest  in  kin.  The  exception  made  in  this  process 
would  have  been  more  competent  to  the  persons  for  whose  use  the  trust  was 
created.     I  do  not  tliink  that  the  right  was  ever  in  Mr  Stanhope,  or  conse^ 
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quently  in  Mrs  Stanhope,  supposing  her  to  be  executrix.  As  to  the  right  of  a 
publisher,  I  do  not  understand  it.  The  being  recorded  in  Stationer's  Hall,  will 
not,  by  itself,  give  a  right  I  cannot  discover  words  in  the  statute  which 
confer  any  right  on  mere  editors.  As  to  the  form  of  recording  in  Stationer's 
Hall,  I  grant  that  great  slovenliness  may  have  crept  in.  The  words  of  the 
statute  are,  in  the  usual  wat/  and  manner.  This  must  respect' the  manner  used 
at  the  time  of  the  statute,  not  a  later  practice*  The  registration  of  the  title  is 
one  thing,  the  consent  of  the  proprietor  is  another ;  and  it  also  is  required  in 
the  form  of  a  separate  registration. 

Alemore.  i  consider  the  statute  of  Queen  Anne  to  be,  what  a  great  man 
called  it,  a  perpetual  patent  to  authors.  Monopoly  is  an  odious  word  ;  but  the 
thing  was  once  a  part  of  the  royal  prerogative.  It  has  been  abolished,  and  very 
properly.  The  power  of  the  Crown  to  grant  encouragement  to  inventions  was 
salutary.  That  was  a  reservation  inherent,  and  intermixed  in  our  law.  A  pa- 
tent to  the  authors  of  books  is  also  a  salutary  thing.  I  was  always  a  friend  to 
the  statute  of  Q.  Anne.  The  law  was  salutary  in  its  intentions ;  penalties  were 
granted  instead  of  damages.  This  is  not  unreasonable.  The  question  is  to 
whom  was  the  privilege  given  ?  To  authors  and  their  assignees.  I  would  not 
limit  those  words ;  they  may  comprehend  assigns  by  deeds,  or  assigns  of  the 
law.  If  they  have  a  right  to  publish,  they  have  a  right  of  property.  This  is  a 
mixed  work.  Lord  Chesterfield  is  the  author,  Mr  Stanhope  is  the  proprietor ; 
the  assigns  of  both  together  have  a  right  of  publication.  It  was  not  the  in- 
tention of  Parliament  to  canvass  the  titles  at  registration.  Mrs  Stanhope,  as 
executrix  of  Mr  Stanhope,  had  a  right  unless  in  as  far  as  she  was  hindered  by 
Lord  Chesterfield's  executors.  They  have  not  hindered  hen  [He  supposed  that 
the  clause  in  the  statute,  respecting  a  registration  in  the  name  of  the  author,  re- 
lated to  the  case  of  reprinting  books.] 

Garpexston.  We  do  not  sit  here  to  judge  of  the  merit  of  books«  The  sta- 
tute deserves  a  liberal  interpretation.  The  right  granted  by  it  is  different  from 
the  odious  thing  called  monopoly.  Here  i/s  a  right  founded  on  an  equitable 
claim,  though  not  founded  on  eommon  law.  I  require  nothing  more  but  a  just 
interpretation  of  the  statute.  I  cannot  go  the  length  of  extending  the  right  to 
every  lawful  possessor  without  a  right  derived  ^om  the  author.  Possession 
may  presume  property,  but  it  does  not  create  property.  Suppose  an  author 
dies  in  my  garret,  will  that  give  me  a  right  to  his  book  which  he  left  behind 
him  in  M.S.  ?  I  think  that  Mr  Dodsley  has  the  right ;  for  the  ratification,  by  Lord 
Chesterfield's  executors,  was  of  the  sale,  not  merely  of  the  publication  of  one 
edition.  It  was  Lord  Hardwicke's  opinion  that  the  right  of  publication  re- 
mained with  the  author  of  letters  as  by  joint  property.  Be  this  as  it  will,  I  can 
have  no  doubt  that  the  concurring  sale  and  approbation  is  enough.  As  to  the 
certificate  in  Stationer's  Hall,  it  is  in  the  usual  manner,  and  that  is  enough. 

On  the  26th  July  1775,  "  the  Lords  continued  the  interdict." 

For  Mr  Dodsley,  R.  CuUen,  A.  Murray,  H.  Dundas.  Act.  A.  Ogilvy,  A. 
Crosbie,  Hay  Campbell. 

Hearing  in  presence. 

Diss.  Auchmleck,  Monboddo,  Covington. 

4N 
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177d.    July  S7.    John  Anderson  against  Mabgaset  Buchanan. 

HUSBAND  AND  WIFE. 

Execution  may  be  used  against  a  wife's  person  upon  her  obligation  ad  factum  pr<BsUmdum. 

^Faculty  CoUection,  VII.  Ill ;  Dictionary,  6081.] 

Justice-clerk.  It  is  strange  if  a  wife  cannot  be  bound  along  with  her  hus- 
band by  a  deed,  as  much  as  by  the  operation  of  the  law. 

Hailes.  As  the  case  now  stands,  we  must  hold  that  the  obligation  under 
which  the  woman  came,  was  fair  and  onerous.  She  can  perform  it,  and  it  is 
unjust  and  obstinate  in  her  to  refuse  to  perform  it.     There  must  be  a  remedy. 

On  the  27th  July  1775,  "  the  Lords  round  the  letters  orderly  proceeded." 

Act.  J.  Boswell.     Alt.  H.  Erskine. 

Reporter^  Coalston. 


177^*    J^ij/  ^-    Andrew  Pitcairn  against  Umphry  and  Anderson. 

DAMAGE  AND  INTEREST. 

One  who  has  been  imprisoned  upon  a  recognizance  entered  into  for  another  person,  has  no 

claim  for  a  solatium. 

IFac.  Coll.,  VII.  113;  Dictionary,  3,l6l.] 

Kaimes.  I  doubt  how  far  consequential  damages  are  to  be  allowed  as  well 
as  direct.  There  is  a  case  to  this  purpose  in  the  Roman  law.  If  a  man  pur- 
chased wheat  for  his  slaves,  and  the  wheat  not  being  delivered,  the  slaves  died 
of  famine  ;  in  that  case  the  seller  was  not  liable,  because  the  damage  was  only 
consequential. 

MdNBODDO.     The  cautioner  was  bound  to  pay  :  Why  did  he  not  pay  ? 

Coalston.  This  poor  man  has  been  most  cruelly  used.  There  can  be  no 
doubt  as  to  the  expenses  of  the  recognizance.  The  other  claims  of  damages, 
for  imprisonment,  and  for  a  solatium,  are  founded  in  equity  ;  but  I  doubt  how 
far  there  is  law  to  support  them. 

Covington.  I  agree  as  to  the  general  rule  of  law  ;  but  this  case  is  different, 
for  Umphry  and  his  associates  ought  to  have  taken  up  the  recognizance  when 
they  settled  with  the  officers  of  the  revenue. 

Coalston.  A  cautioner  ought  to  pay  ;  and  if  he  does  not,  he  cannot  lay  the 
loss  on  the  principal  debtor.     But  here  both  debtor  and  cautioner  were  disput- 
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ing  the  claim,  and  the  debtor  ought  not  to  have  neglected  the  interest  of  the 
cautioner :  hence  this  case  may  merit  a  separate  consideration  from  the  common 

case. 

President.    The  damage  here  is  rather  direct  than  consequential. 

On  the  27th  July  1775,  "  The  Lords  found  no  damages  or  solatium  due  ;" 
altering  Lord  Pitfour's  interlocutor. 

Act.  A.  Crosbie.     Alt.  Alexander  Abercrombie. 

Diss.  Coalston,  Auchinleck,  Stonefield,  Hailes,  Covington,  President. 

Non  liquet, — Justice-Clerk. 


1775.    July  27.     William  Hart  against  John  and  James  Naesmith. 

ADJUDICATION— Pi  t/BZS  PETITIO. 
Inferred  from  adjadging  from  the  termly  fidlyies  as  well  as  the  penalty  in  the  bond. 

^Faculty  Collection,  VII.  p.  112;  Dictionary,  119.] 

Kaimes.    Termly  failyies  are  the  operation  of  parties,  as  much  as  penalties : 
why  should  the  one  part  of  their  contract  be  less  effectual  than  the  otner. 
Covington.     Termly  fail3des  and  penalties  are  calculated  for  different  pur- 

I>oses.  Termly  failyies  are  intended  for  answering  the  expense  incurred  in 
evying  the  annualrent.  Now  that  expense  does  not  appear,  and  therefore  the 
adjudication  contains  a  pluris  petitio.  This  will  prevent  the  legal  from  ex- 
piring. 

President.     In  the  case  of  Dr  Park  this  was  found  to  be  irregular. 

Coalston.     Here  penalties  are  twice  demanded. 

Kaimes.  While  an  adjudication  is  only  a  pignus  prcetorium,  every  objec- 
tion may  be  listened  to ;  but  when  once  there  is  an  expiry  of  the  legal,  the  ad- 
judger  is  no  longer  creditor,  but  proprietor. 

JusTicE-CLERK.  A  penalty  is  commonly  one-fifth  part  of  the  principal,  but 
there  is  no  law  for  this.  A  creditor,  however,  cannot  take  an  adjudication 
for  exorbitant  termly  failyies  to  the  amount  of  40  per  cent,  as  in  this  case. 

On  the  27th  July  177^9  **  The  Lords  found  that  the  defenders  have  not  the 
benefit  of  an  expired  legal,  but  must  account  for  their  intromissions ;''  altering 
Lord  Kennef  s  interlocutor.  On  the  10th  August  177^>  they  adhered  to  their 
interlocutor. 

Act.  R.  McQueen.    Alt.  J.  Northland. 

Diss.  Kaimes,  Stonefield,  Kennet. 
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1775.    July  29.    Sir  John  Cathcart  against  Hugh  and  David  Mitchells. 

HYPOTHEC. 

A  landlord,  not  haying  brought  an  action  agunst  his  tenant  till  eight  months  after  the  term 
of  payment,  was  found  to  be  precluded  from  availing  himself  of  his  hypothec ;  though 
the  Court  was  of  opinion  that  landlords  are  not  strictly  limited  to  three  months. 

IFac.  Col.  VI.  108  ;  Diet.  6212.] 

Gardenston.  The  hypothec  of  the  landlord  on  cattle  is  very  limited.  It  is 
a  secondary  kind  of  right,  that  of  detaining  cattle  within  the  year.  The  Court 
has  reasonably  enough  found  that  it  subsisted  during  three  months,  and  no 
more.  After  the  year  it  would  be  very  dangerous  to  hold  that  the  hypothec 
should  subsist  in  the  master  against  the  purchaser,  when  it  does  not  as  to  the 
tenant  himself. 

President.  In  the  case  Rorison  against  Shcav,  19M  June  I766,  the  Court 
pronounced  a  judgment  contrary  to  that  of  the  Ordinary  in  this  case.  The 
principle  is  that  there  is  a  mora  on  the  part  of  the  master. 

Hailes.  The  case  of  Rorison  was  still  narrower  than  this ;  for  there  the  per- 
son in  the  right  of  the  landlord  was  a  lord's  factor,  who  had  not  been  named 
till  near  three  months  after  the  expiration  of  the  year,  and  who  lost  no  time  in 
doing  diligence. 

MoNBODDO.  Suppose  a  purchaser  within  three  months,  Can  the  master  re-* 
claim  the  cattle  ?  I  am  at  a  loss  to  distinguish  between  a  purchaser,  and  a  ere* 
ditor  carrying  off  poinded  goods.  The  hypothec  on  fruits  is  founded  better 
than  that  on  invecta  et  iltatOj  and  yet  it  will  not  extend  beyond  three  months. 

Justice-Clerk.  If,  after  three  months,  the  master  has  a  ri^ht,  he  has  a  right 
for  forty  years.  This  is  a  necessary  consequence,  and  would  be  fatal  to  com- 
merce. On  the  other  side,  if  the  hypothec  is  only  for  three  months,  the  master 
may  be  cut  short. 

AAiMES.  The  case  of  Hepburn  has  been  followed  in  practice.  The  three 
months  are  given  to  the  master  that  he  may  have  time  to  make  his  hypothec 
good.     W)uit  more  would  the  master  have  ? 

CoviNOTON.  If  the  master  does  not  bring  his  action  against  the  pnrchaaer  or 
p(Mnder  within  three  months^  I  think  that  be  has  no  further  claim* 

CoALsrroN.  Should  the  goods  be  sold  two  or  three  days  before  the  I^se  of 
the  three  months,  the  master  would  be  too  much  limited  according  to  this 
rule. 

Kaimes.  The  master  might  protest  that  the  poinder  sboald  not  carry  off  the 
goods. 

On  the  29th  July  177^,  "  The  Lords  sustained  the  reasons  of  suspension  ; 
altering  Lord  Stonefield's  interlocutor. 

Act.  R.  McQueen.    Alt.  A.Crosbie. 
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1775.    August  2.    Elizabeth  Mackenzie  against  James  Fea  and  Robert 

Laino. 

PRESCRIPTION. 

The  positive  prescription  whereby  the  property  of  a  subject  hath  been  acquired,  has  no  ef- 
^t  against  a  jus  crediH  over  that  subject,  when  it  is  isaved  from  the  negative  prescrip- 


tion. 


IFaculty  Collection,  VII.  124 ;  Dictionary,  10,77*.] 

CoALSTON.  One  party  may  have  acquired  right  to  the  property  by  positive 
prescription,  while  another  may  have  right  to  incumbrances.  Here  there  is 
possession  beyond  the  years  of  prescription  ;  hence  property  of  the  lands.  But 
the  question  is,  whether  the  heritable  bond  be  still  an  incumbrance  ?  Interrup- 
tions are  said  to  have  occurred,  particularly  poindings  of  the  ground :  these  are 
documents  aeainst  the  adjudger  in  the  course  of  acquiring. 

Kaimes.  Positive  prescription  gives  a  right  by  Act  I617  against  every  one 
competing  for  the  property,  but  that  will  not  hurt  the  interest  of  incumbrancers. 
If  incumbrancers  have  not  lost  by  the  negative  prescription,  the  positive  pre- 
scription will  not  be  good  against  them.  There  may  be  a  competition  upon 
preferable  rights,  but  that  is  not  hujus  loci. 

Covington.  The  title  acquired  by  the  adjudger  cannot  be  better  than  the 
right  of  the  ancient  proprietor.  If  the  plea  rests  on  the  right  as  creditor,  he 
may  defend  himself  as  he  best  can. 

6n  the  Sd  August  177^,  '*  The  Lords  found  that  the  bond  is  still  a  subsist- 
ing debt ;''  altering  Lord  Auchinleck's  interlocutor. 

Act.  R.  M'Queen.     AU.  Hay  Campbell. 


1775.     August  5.     Ajlexander  Elliot  against  Henry  Richmond  and  John 

POLLOCX. 

BILL  OF  EXCHANGR 

Fottnd  tlittt,  bythe Act  ISfh  Geo.  IIL  c.  T8,  sominary  dilq[enoe  cannat  proceed  by  homHig 
agunfit  drawers  and  mdorstrs  of  bills  widun  the  three  days  of  grace. 


[Faculty  Collection,  VII.  132  j  Dictionary,  160«.] 

Jdstice-clerb:.  The  v^hole  difficulty  lies  in  the  words  of  the  statute ;  for  it 
is  plain,  from  the  whole  circumstances  of  the  case,  that  the  suspenders  did  not 
consider  the  bill  as  subject  to  strict  negotiation.    But  the  words  of  the  statute 
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are  indeed  very  strong,  and  there  is  no  getting  over  them.  The  words  duly 
negotiated  apply  to  iJl  the  subjects  in  the  statute.  It  was  inaccurate  in  the 
writer  to  the  signet  to  issue  summary  diligence. 

On  the  5th  August  177^,  "  the  Lords  passed  the  bill  without  caution.** 

Act.  W.  Baillie.    Alt.  A.  MUler. 

Reporter  J  Covington. 


177^*     August  8.    Sir  Jam£S  Grant  and  Others  against  Duke  of  Gordon. 

SALMON-FISHING. 
Powers  of  the  Crown  in  granting  a  right  in  cruive-fisfaing. 

{^Faculty  Collection^  VIII.  54 ;  Dictionary,  14,297.] 

Covington.  I  would  have  douhted  as  to  the  clause  of  novodamus  having  so 
strong  an  effect,  had  it  not  been  for  the  judgment  of  lawyers,  and  the  decisions 
of  the  Court.  Supposing  the  grant  to  be  effectual,  the  question  is,  whether  the 
Crown  could  grant  it,  after  having  made  a  grant  of  a  currach  fishing  in  the 
same  bounds  ?  There  is  no  part  in  this  river  which  is  not  covered  with  a  salmon 
fishing  of  one  kind  or  other.  I  would  not  choose  to  inquire  into  the  extent  of 
the  king's  power.  At  the  same  time  1  do  not  think  that  the  Crown  established 
cruives  in  any  river  in  Scotland,  unless  it  should  be  said  that  the  grant  in  ques- 
tion, 1684,  is  an  exception  from  this.  The  Crown  cannot  abuse  its  right,  if  it 
has  one,  in  prejudice  of  the  subject.  It  cannot  ruin  a  salmon-fishing  by  turning 
the  course,  or  shutting  up  the  mouth  of  the  river,  by  means  of  which  the  fish 
would  be  prevented  coming  up  to  spawn.  Cruive-fishingd  are  in  some  degree 
hurtful,  and  must  therefore  be  construed  in  the  strictest  manner.  It  is  admit- 
ted that  the  Crown  cannot  do  any  thing  to  hurt  a  general  right  of  fishing.  The 
right  of  the  Cumins  of  Erneside  is  general.  Heritors,  whose  estates  lie  adja- 
cent to  rivers,  have  a  natural  right  to  demand  a  grant  of  salmon-fishing  ex  ad- 
verso  of  their  lands  to  the  middle  of  the  channel.  Grants  are  generally  so  con- 
ceived ;  but,  as  this  is  attended  with  inconveniency  from  joint  possession,  the 
heritors  on  each  side  agree  to  fish  promiscuously.  It  is  said  that,  although  the 
superior  heritors  had  rights,  yet  that  the  Crown  could  grant  other  rights  to 
the  inferior.  But  here  the  Crown  was  in  some  degree  denuded  by  the  fishing 
exercised  in  the  way  of  currach.  That  sort  of  fishing  has  been  treated  as  con- 
temptible ;  yet  it  was  the  most  ancient,  and,  from  the  price  paid  for  it  150  years 
ago,  appears  to  have  been  a  valuable  fishing.  In  order  to  lessen  its  importance 
it  has  been  always  supposed  that  a  grant  of  a  currach  fishing  means  only  one 
currach.  That  is  a  mistake.  One  currach  may  be  innocent ;  twenty  will  be 
destructive.  Thus,  one  stoup  net  is  so  innocent  as  to  be  below  the  notice  of  the 
law,  yet  many  were  so  hurtful  as  to  require  a  special  statute  abolishing  thenii. 

Gardenston.  There  is  only  one  point  in  this  cause  which  admits,  of  doubt,  arid 
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that  is,  how  far  it  is  in  the  power  of  the  Crown  to  grant  this  fishing  by  cruives. 
There  never  would  have  been  a  grant  of  cruives  if  consequential  damage  "was  to 
be  attended  to.  This^  as  to  the  right  of  the  superior  heritors ;  but  the  case  of 
Lord  Fife  is  different :  he  has  a  limited  grant  or  fishing  within  the  same  bounds. 
Yet,  although  he  has  a  currach  fishing,  nothing  hinders  the  Crown  to  grant  every 
other  species  of  fishing. 

MoNBODDO.  Lord  Fifths  possession  has  only  been  by  currach^  the  Crown 
having  granted  one  mode  of  fishing,  maystill  grant  a  more  extensive  right. 

CoALSTON.  I  proceed  on  the  supposition  that  the  charter,  1 684,  having  a 
novodamtiSf  in  virtue  of  a  sign-manual,  is  equivalent  to  an  original  right.  The 
only  difficulty  in  this  cause  is,  as  to  a  cruive-dyke  erected  on  a  part  of  the  river 
where  the  Duke  of  Gordon  had  not  the  sole  right.  When  the  Crown  has  once 
granted  a  right  on  a  particular  station,  it  cannot  grant  a  second  right  to  disap- 
point the  first.  The  Crown  never  makes  an  original  grant  limited  in  point  of 
mode.  Such  limitations  have  been  introduced  by  subsequent  conveyances  and 
partitions.  Here  there  is  a  right  of  currach-fishing :  that  right  cannot  be  de- 
feated by  any  subsequent  grant.  Were  it  otherways,  the  consequences  would 
go  exceedingly  deep.  In  many  rivers  of  Scotland  there  are  grants  of  salmon- 
fishings,  and  no  cruives.  If  the  Crown  could  superinduce  cruives,  there  would 
be  a  strange  alteration  of  property,  and  many  valuable  estates  would  be  anni- 
hilated. 

Kaimes.  Although  an  heritor  has  a  right  of  fishing,  the  Crown  may  still 
grant  cruives  in  an  inferior  station,  but  not  within  the  same  bounds.  Within 
those  bounds  the  Crown  could  not  have  granted  a  currach,  and  much  less  a 
cruive. 

Alemore.  All  grants  of  fishing  originally  related  to  the  persons  who  pos- 
sessed the  lands.  I  do  not  think  that,  after  a  grant  of  fishing  is  made,  any 
thing  remains  with  the  Crown.  Cruives  are  an  ancient  mode  of  fishing,  but 
they  were  never  the  favourites  of  the  law.  I  do  not  believe  that  there  are  any 
late  grants  of  cruives,  perhaps  not  for  two  centuries  back  ;  for  I  observe  a  sta- 
tute in  1581,  which  orders  all  cruives  to  be  pulled  down,  where  there  is  not 
both  charter  and  possession  for  them.  From  that  time  I  believe  the  Crown 
never  made  an  original  grant  of  cruives,  unless  in  the  single  case  whereof  we 
now  treat.     There  there  is  charter  but  no  possession. 

JusTiCE-cLERK.  The  Duke  of  Gordon*s  plea  would  be  to  introduce  a  new 
system,  and,  by  means  of  a  latent  right  in  the  Crown,  to  annihilate  the  estates 
of  many  landholders.  The  Act  1581  shows  that  the  Crown  had  made  grants  of 
cruives  of  which  the  nation  complained,  and  strong  measures  were  then  taken, 
as  appears  from  the  statute  itself!  Why  did  the  legislature  speak  of  possession 
at  that  time  if  it  had  had  any  notion  of  a  reserved  right  in  the  Crown. 

AucHiNLECK.  All  grants  of  salmonum  piscationes  give  a  right  to  all  the  sal- 
mon that  the  grantee  can  catch.  I  do  not  think  that  the  Crown  can,  after 
making  a  grant  of  salmonum  piscationes^  make  a  grant  of  a  currach,  or  coble- 
fishing,  and  much  less  of  a  cruive. 

President.  Different  rights  are  granted  by  the  Crown.  The  Crown  may 
enlarge  a  mode  of  fishing,  but  it  cannot  interfere  with  the  rights  of  others, 

CoALSTON.  I  imagine  that  there  has  been  no  original  grant  of  cruives  since 
the  Act  1581 ;  which  strongly  confirms  Lord  Alemore's  observation. 
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On  the  8th  August  1775,  "  the  Lords  found  the  Duke  of  Gordon  not  en. 
titled  to  a  cniive,  and  decerned  it  to  be  removed,  and  found  it  not  necessary  to 
determine  as  to  the  right  of  navigation  in  the  river." 

Act.  H.  Dundas,  &c.    Alt.  D.  Rae,  &c. 

N.B.  I  imagine  that  the  pursuers,  in  general,  did  not  exult  much  in  this  vie. 
tory,  for  they  are  left  at  the  mercy  of  the  Earl  of  Fife,  who  may  convey  his 
right  to  a  currach-fishing  to  the  Duke  of  Gordon  for  a  valuable  consideration ; 
and  so  leave  the  superior  heritors  without  any  weapons  of  defence  against  the 
Duke's  cruive-fishing. 


1775.    August  9.    Alexander  Stewart  against  John  Isat. 

COMMUNITY— BURGH-ROYAL. 

Magistrates  of  a  borough  havine  power,  by  special  grant,  to  levy  a  duty  on  beer  and  alet 
may  not  charge  it  uneqauly  on  the  persons  liaMe  in  such  duty,  under  the  pretence 
that  though  an  ease  be  given  to  some  as  to  the  duty  in  question,  yet  a  general  parity 
is  preserved  in  respect  of  their  subjecting  themselves  to  another  tax,  vtz.,  the  payment 
of  a  certain  dry  midture  to  the  town*  - 

[Faculty  Collection^  VII.  98  j  Dictionary,  1993.] 

Justice-Clerk.  Prima  facie  it  would  require  some  very  cogent  reason  to 
prevent  levying  a  duty  below  what  the  law  authorises.  If  toe  magistrates  have 
acted  arbitraruy  they  may  be  corrected ;  but  they  have  acted  according  to  the 
best  rules  of  rolice,  in  order  to  establish  an  equality.  They  cannot  give  up 
the  multures,  their  ancient  patrimony,  unless  by  levying  the  impost  duty  un- 
equally. They  cannot  make  an  equaJity  between  those  Hable  to  multures  and 
those  not  liable. 

Covington.  If  this  impost  duty  is  now  part  of  the  common  good^  the 
Magistrates  may  levy  it  just  as  they  please.  Upon  this  ground  the  judgment 
in  the  case  of  the  Toll  at  Bothwell  Bridge  proceeded. 

Alemore.  Before  the  Act  of  Parliament,  some  of  the  people  paid  multures  ; 
others  not.  Did  not  they  who  were  exempted  from  multures  enjoy  a  natural 
advantage?  Here  a  weapon  is  put  into  the  hands  of  the  magistrates  ror  the  good  of 
the  community ;  if  they  take  off  any  part  of  the  duty,  they  must  do  it  equally. 
I  think  that  the  manner  of  levying  on  Isat  is  against  law.  I  do  not  see  where 
this  can  stop.  As  to  the  Toll  at  Bothwell  Bridge,  the  practice  was  fixed  by 
long  possession ;  besides,  an  equal  rule  was  observed ;  some  inhabitants  were 
•  not  burdened,  while  others  were  relieved. 

Katmes.  What  is  done  here  is  intended  for  introducing  the  most  perfect 
equality. 

CoALSTON.  Two  important  questions  occur  here,— 1^/,  Whether  magistrates 
have  an  arbitrary  power  ?  2rf/y,  Of  levying  unequally  in  order  to  make  an  equa^ 
lity  ?  On  the  whole,  the  first  question  is  of  innnite  moment,  and  of  very  great 
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extent  If  the  magistrates  have  an  arbitrary  power  of  levying,  they  have  the 
poorer  of  Jmningiany  iddividual.  The  magistrates  are  the  ttusttes  for  the  com* 
munity»  and  for  every  individual  inhabitant  If  they  lay  on  a  tax  arbitrarily 
and  partially,  they  counteract  their  great  trust  The  second  question  may  have 
more  difficulty.  As  to  it  there  is  a  specious  pretence,  but  it  is  no  more  than 
specious.  Beiore  the  Act  of  Parliament^  the  Brewers  of  Gorbals  were  not 
liable  in  multures  and  had  a  natural  advantage.  How  ean  the  magistrates  de* 
prive  them  of  this  natural  advantage. 

Covington.  If  the  Court  is  satisfied  that  the  magistrates  have  done  any 
thing  arbitrarily,  it  may  interpose  and  correct  their  doings.  The  question  is 
pot  as  to  the  magistrates  levying  more  from  this  man  than  he  is  bound  to  pay, 
but  as  to  their  relieving  others.  Have  they  done  this  in  a  right  way  ?  Tliey 
ought  to  have  made  an  equiality  by  giving  down  the  multures ;  besides,  the 
dimrence  on  the  duty  is  more  than  the  multure. 

President.  I  do  not  say  how  far  the  magistrates  can  relieve  by  giving  down 
the  multure.  My  difficulty  is  how  far  they  can  dispense  with  we  equality 
established  by  the  statute.  The  principle  maintained  by  the  magistrates  may 
lead  to  dangerous  consequences  and  great  oppression.  I  never  saw  an  Act  of 
Parliament  of  this  kind  with  an  arbitrary  power.  The  magistrates  are  under 
the  review  of  trustees,  by  a  special  provision  in  the  statute.  In  stenting  trade  for 
proportioning  the  land-tax,  &c.,  there  is  a  necessary  inequality  on  account  of 
the  larger  or  smaller  proportion  of  each  man's  trade ;  but  the  magistrates  can« 
not,  from  arbitrary  reasons,  make  a  ^Ufference  where  the  amount  of  trade  is 
equal. 

Gardenston.  The  ma^strates  seek  to  make  an  unequal  exaction.  It  re« 
sembles  a  familiar  case,  which  I  will  put  The  members  of  the  College  of  Jus- 
tice are  exempted  from  certain  stents,  to  which  other  inhabitants  in  Edinburgh 
are  subject.  Could  the  magistrates,  in  order  to  make  an  equality,  grant  a  dis- 
pensation to  ^e  other  inhabitants,  as  to  payment  of  taxes,  in  whidi  they,  in 
common  with  the  members  of  the  College  of  Justice  are  liable,  and  yet  exact 
such  taxes  from  the  members  of  the  College  of  Justice  alone  ? 

On  the  9th  August  177^>  '*  The  Lords  found  that  the  Magistrates  of  Glas* 
gow,  in  the  execution  of  the  Act  of  Parliament,  can  only  charge  the  duty  in 
question  equally  upon  the  inhabitants  liable  in  such  du^»  and  remitted  to  the 
Lord  Ordinary  to  proceed  accordingly  ;**  adhering  to  tneir  own  interlocutor 
of  IStii  Joly  177^ ;  ai^d  altering  Lord  Kennef  s  interlocuton 

Act.  W.  Craig.    Alt*  J.  M*Laurin. 

Diss.  Justice-Clerk,  Kaimes,  Kennet,  Monboddoi  Alva.  Non  liquet^  Cov- 
ington. 


<^m^ 
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1775.    November  17.    Georov  Moir  of  Leckie  against  Walter  Morrison. 

PLANTING. 

Ainendinent  of  a  libel  laid  on  the  Acts  of  Parliament  for  the  preservation  of  Planting,  not 

allowed  after  a  proof  led. 

IFac.  CoU.,  VIL  134  j  Dictionary,  10,495-] 

Covington.  The  libel  respects  actual  cutting :  we  cannot  extend  the  libei 
to  a  separate  statutory  offence. 

Hailes.  Not  only  does  the  libel  respect  actual  cutting,  but  the  interlocutor 
of  the  Sheriff  allows  a  proof  of  that  fact,  and  it  only ;  besides,  the  charge  and 
the  judgment  respect  two  trees.  Now  what  was  cut  was  two  branches  spring- 
ing from  one  root.  Unless  this  penal  statute  were  to  be  extended,  we  can- 
not find  that  there  were  two  trees  from  one  root.  If  there  had  been  a  dozen 
suckers  from  one  stool,  there  would,  by  parity  of  reason,  have  been  an  action 
for  cutting  a  dozen  of  trees ;  and  thus  he  who  would  have  but  recovered  one 
penalty  for  the  first  cutting  of  a  single  tree,  would  recover  twelve  penalties  for 
the  second  cutting  of  the  same  tree. 

CoALSTON.  I  understood  the  Act  to  mean  that  the  tenant  should  be  liable 
for  himself,  and  for  his  servants,  and  family,  though  there  are  general  words  in 
it ;  but  there  ^re  decisions  which  hold  the  obligation  on  the  tenant  to  be  wider. 
And  I  would  not  take  up  that  ground  of  the  tenant  not  being  liable.  I  go 
upon  this,  that  the  statutory  offence  charged  is  not  proved.  It  is  impossible 
for  the  prosecutor  now  to  amend  a  criminal  libel. 

Kaimes.  I  do  not  approve  of  the  words  of  the  Act,  but  I  apnrove  of  its 
spirit.  It  is  the  duty  ot  a  tenant  to  take  care  of  the  trees  on  his  farm.  This 
is  a  duty  in  common  law.  Tiie  tenant  was  negligent  here  in  not  informing  his 
master  that  the  tree  was  cut.  The  action  however  is  wrong  laid,  and  that  must 
operate  an  absolvitor. 

CxARDENSTON.  I  like  the  statute,  as  it  provides  for  the  safety  of  timber,^  a 
great  national  object  The  statute  may  have  the  appearance  of  severity,  but 
it  is  attended  with  specialties.  Whenever  we  see  any  rigour  (hi  the  part  of  the 
master,  we  may  fall  upon  specialties. 

President.  Were  it  not  for  the  liberal  interpretation  of  thia  statute^  we 
should  have  all  our  trees  cut  down.  But  here  a  penalty  is  sought,  and  the  ac* 
tion  is  wrong  laid.  I  take  this  opportunity  of  declaring  that  I  hold  all  the 
suckers  from  one  stool  as  constituting  but  one  tree.  I  had  mistaken  the  fact 
in  supposing  that  there  were  two  distinct  trees  cut  down. 

On  the  17th  November  1775,  "  In  respect  that  the  libel  was  laid,  and  the 
proof  granted  on  a  charge  of  actual  transgression  by  cutting  timber,  the  Lords 
found  that  Mr  Moir  could  not  insist  on  the  other  branch  of  the  Act  of  Parlia- 
ment  j  and[assoilyied.*' 

Act.  John  Grahame.    Alt.  J.  M'Laurin. 

Reporter,  Stonefield. 
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177^    November  18.    Rqbebt  Dick  against  His  Cbkditors. 

CESSIO  BONOEUM. 
Cafle  where  tbe  Court  refused  to  dispense  with  the  habit 

IFac.  Coll,  VII.  135 ;  Dictionary,  11,791.] 

President.  The  facility  of  the  Court  in  granting  cessios  has  been  of  too 
great  prgudice  to  the  mercantile  world.  I  doubt  how  far  a  smuggler  is  en^ 
titled  to  the  benefit  of  the  cessio.  That  benefit  is  only  granted  to  the  unfor- 
tunate. A  man  who  cheats  the  revenue,  and  is  detected,  cannot  be  called  un» 
fortunate :  he  is  an  unsuccessful  cheat.  At  no  rate  whatever  can  we  dispense 
with  the  habit. 

Hailes.  We  have  already  gone  far  in  granting  the  benefits  of  the  cessio  to 
smugglers.  We  can  go  no  farther  unless  we  dispense  with  a  most  express  sta- 
tute. 

On  the  I8th  November  1775,  *'  In  respect  that  the  bankruptcy  has  arisen 
from  iUicit  practices  and  contraband  trade,  not  from  innocent  misfortunes,  the 
Lords  refused  to  dispense  with  the  habit.'^ 

Act.  G.  Fergusson.    Alt.  J.  Boswell. 


1775.    November  22.    Abraham  Rowan  against  Robert  Alexander. 

DEATHBED— PRESUMPTION. 

A  general  settlement  of  one's  estate  dispensing  with  the  delivery,  and  containing  power 
to  revoke,  not  held  to  be  annulled  by  a  Dosterior  partial  settlement  in  favour  of  others, 
executed  on  deathbed,  which  contained  no  direct  revocation  of  the  former,  nor  the 
second  reducible  as  on  deathbed  in  a  question  between  the  heir-at-law  and  the  dispo- 
sees  in  both  deeds. 

IFaculty  Collection,  VII.  1S9  j  Diet.,  11,371.] 

President.  The  case  of  the  succession  of  Sir  James  Cunningham  was  de« 
termined  finally  here ;  but  there  was  a  great  difference  of  opinion.  On  appeal 
the  respondent  was  advised  to  compromise  matters.  The  lawyers  came  to  the 
bar,  and  declared  that  they  were  agreed  in  the  affirming  the  judgment.  There 
ivas  a  compromise,  and  a  sum  paid.  Lord  Hardwicke  said  that  the  respondent 
veas  well  advised.  This  case  is  not  so  narrow  as  that  of  Cunmngham  ;  tor  there 
the  former  4eed  was  actually  cancelled,  at  least  that  copy  of  it  which  was  in  the 
power  of  the  disponen 
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MoNBODDO.  After  a  settlement  once  made,  though  revocable^  the  person 
called  is  the  heir^  and,  if  he  consents,  the  revocation  is  good.  But  here  there 
is  not  a  total,  only  a  partial  revocation*  The  testator  pliunly  meonC  that  Ifafe 
former  deed  should  subsist  in  part. 

CoALSTOK.  This  precise  question  has  never  received  any  precise  judgment 
of  the  Court.  Decisions  ought  to  be  more  fully  stated.  When  a  man  grants  a 
deed  to  take  effect,  after  death,  the  settlement  is  revocable.  Suppose  that  he 
destroys  the  deed,  and,  ex  intervallop  makes  a  settlement  on  strangers  on 
deathbed,  this  is  reducible.  The  same  is  the  case  if  he  revokes  on  the  back 
of  the  settlement.  Suppose  a  deed  revoked,  andj  in  that  deed  revoking,  a  new 
deed  granted  to  a  stranger,  it  is  difficult  to  distinguish  between  an  express 
and  a  virtual  revocation. 

President.  Here  there  is  no  mtHatio  vohmtatiSy  as  in  the  cases  put.  There 
is  no  revocation  of  the  former  deed.  If  the  second  deed  is  set  aside,  I  think 
the  former  one  must  be  the  rule,  and  that  no  mutatio  voluntatis  must  be  pre- 
sumed. 

Kaimes.  a  man  makes  a  settlement  of  his  whole  estate,  alters  his  mind,  but 
upon  deathbed.  The  two  deeds  are  inconsistent.  The  latter  deed  is  good  as  far 
as  it  goes.  There  is  an  implied  revocation  ad  hunc  effbctum*  If  that  is  the  case, 
there  is  no  room  for  the  heir  of  line  to  interpose. 

AucHiNLECK.  I  do  not  like  any  attempt  to  disappoint  the  law  of  deathbed. 
A  man  grants  his  estate  to  A,  in  Uege  poustiCf  with  a  power  of  revocation  ;  on 
deathbed  he  grants  his  estate  to  B,  a  stranger :  this  deed  may  be  lying  by  him  : 
thereby  the  law  of  deathbed  will  be  eluded  ;  for  the  heir  of  line  cannot  com- 
plain. The  settlement  to  A  excludes  him,  supposing  the  settlement  to  B  not 
to  have  any  effect.  This  is  an  impossible  case  j  for  it  just  comes  to  this,— A  man 
means  to  settle  his  estate  on  B,  a  stranger  :  with  this  view  he  settles  it  on  A,  in 
liege  potcstie,  with  a  power  of  revocation,  and  on  B  on  deathbed.  No  man  will 
make  such  a  settlement.  He  will  not  give  such  a  chance  to  A  when  he  does 
not  mean  to  favour.  If  he  means  to  favour  a  stranger  he  will  do  it  directly, 
and  not  postpone  his  settlement  to  a  moment  when  ne  may  make  the  second 
will  good  by  recalling  the  first. 

CoviNOTON.  I  doubt  whether  heirs  under  the  first  deed  are  heirs  of  provi* 
sion.  A  settlement  in  a  man's  cabinet  does  not  make  hia  disponees  to  be  heirs 
of  provision.  There  was  an  implied  revocation  in  the  deed  itself.  The  ques- 
tion is,  quo  intuitu  was  the  second  deed  executed  ?  My  opinion  is  that  the 
revocation,  being  only  to  the  effect  of  bringing  in  other  heirs,  must  be  e&ctual 
as  to  that. 

Justice-Clerk.  The  law  of  deathbed  was  intended  to  secure  every  sort  of 
heir.  It  cannot  apply  to  the  persons  named  in  the  first  deed,  for  their  very 
right  was  under  the  implied  or  the  express  power  of  revocation  in  the  granter. 
The  question  is.  What  title  has  the  heir-at-law  to  challenge  the  deathbed  deed  ? 
How  are  they  injured  ?  If  the  alteration  had  not  been  made,  the  subject  would 
have  gone  according  to  the  former  deed.  If  a  man  leave  heirship-moveables 
by  a  deathbed  deed,  after  having  made  a  settlement  on  strangers.  Can  the  heir 
come  in  and  c^ject  to  the  aettlemeitt  of  heurship-moveables  ?  This  last  query 
does  not  advance  us  raqch  in  the  argwnei)t».fi^r  it  only  puts  hfirshtp^maveables 


LORD  HAILES.  661 

instead  of  landSf  and  is  in  effect  putting  the  case  which  has  happened^  and 
asking  a  question  on  it,  instead  of  giving  a  solution. 

On  the,  8d  August  IT75,  "  the  Lords  sustained  the  defence,  altering  Lord 
Auchinleck^s  intenocutor. 

Act.  A.  Rolland.    Ah.  Hay  Campbell. 

Diss.  Auchinleck. — Non  liquet,  Stonefield,  Justice-Clerk. 

1775.  November  22. — Montiodikk  Tlie  deed  J  768  is  not  in  prejtrdice  of 
the  heir,  for  he  was  excluded  by  the  deed  I76S.  If  there  had  been  first  a  re- 
vocation, and  then,  at  some  interval^  another  deed,  the  case  would  have  been 
different ;  for,  after  the  revocation,  the  granter  would  have  been  intestate,  and 
the  heir  would  have  had  an  interest  which  a  second  deed  on  death-bed  would 
have  impaired.  As  to  the  case  of  Cunningham^  it  was  carried  by  the  President's 
casting  vote  against  the  judgment  of  Lord  Elchies,  and  was  at  length  ended  by 
a  compromise  on  the  appeal. 

Kaihes.  It  is  a  general  rule  in  law,  that  a  man  cannot  be  received  to  plead 
against  a  deed  when  he  has  no  interest :  but  then  the  question  still  occurs, 
Whetlier  there  is  here  a  deed  standing  against  the  heir  ?  Had  Rowan  first  of 
all  put  the  former  deed  in  the  fire  or  expressly  revoked  it,  there  would  have 
been  room  for  the  heirs  complaining ;  for  then  the  new  deed  would  have  been 
to  his  prejudice,  and  have  deprived  him  of  the  right  ab  intestate  which  he  got 
by  the  cancellation.  Had  Rowan  been  asked  what  he  meant  by  the  second 
deed,  and  whether  he  meant,  in  any  event,  to  let  in  the  heir  ?—I  am  persuaded 
that  he  would  have  answered  in  the  negative. 

Ax£MORE.  When  a  revocation  is  executed,  it  must  have  its  effect ;  but  I 
cannot  admit  of  a  virtual  revocation.  This  comes  to  be  a  qucestio  voluntatis : 
it  appears  to  have  been  the  will  of  the  testator  not  to  let  in  the  heir. 

CoAjiSTON.  It  is  difficult  to  distinguish  between  this  and  other  cases  where 
the  heir  has  been  found  to  have  a  right  I  am  very  uncertain,  and,  therefore, 
if  the  Court  in  general  should  be  of  opinion  against  the  heir,  I  shall  acquiesce. 

Kennet.  I  have  great  respect  for  the  law  of  death-bed,  but  I  do  not  think 
that  it  applies  here. 

Justice-clerk.  The  heir  has  very  artfully  endeavoured  to  make  the  last 
deed  consist  of  two  parts,-— a  revocation  and  a  new  settlement ;  but  it  was  one 
single  act.  The  judgment  formerly  pronounced  does  not  impinge  on  the  law 
of  death-bed,  which  gives  relief  to  heirs  of  all  denominations  if  lesed.  I  hope 
we  shall  never  be  denrived  of  the  law  of  death-bed  :  the  only  thing  that  can 
deprive  us  of  it  is,  it  we  extend  it  to  cases  which  the  law  did  not  mean  it  to 
reach. 

On  the  22d  November  1775,  "  The  Lords  assoilyie  j**  adhering  to  their  in- 
terlocutor of  Sd  August  1775 ;  which  altered  Lord  Auchinleck's  interlocutor. 

Act.  R.  McQueen.    Alt.  Ilay  Campbell. 
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1775.    November  80.    William  Cheap,  Factor  on  the  Sequestrated  Estate  of 

Arthur  Miller,  against  Margaret  Cordiner. 

PRESCRIPTION. 
The  trieniual  prescription  not  obviated  by  production  of  a  vritten  oononiasion  for  the  goods. 

[Faculty  CoUect.  VII.  141  j  Dictionary,  11,111.] 

Kaimes.  The  exception  of  written  obligations  in  the  Act  of  Farliamentt 
means  an  obligation  valid  in  law :  here  there  is  no  evidence  of  the  delivery 
of  goods :  if  the  letter  in  Miller's  copybook  of  letters  is  suflScient,  you  must 
also  suppose  that  the  bill  was  sent  and  accepted  of :  if  the  bill  had  not  been 
acceptea  and  paid,  there  must  surely  have  been  some  demand  of  payment. 

CoALSTON.  Here  is  a  letter  commissioning  the  goodd, — a  circumstance  which 
had  great  weight,  perhaps  too  great  weight  in  a  former  case :  there  is  also  a 
letter  from  the  seller,  bearing  the  shipmaster's  receipt  inclosed :  there  is  there* 
fore  evidence  by  writing,  not  only  of  the  commission,  but  of  the  delivery. 

Alemore.  The  Act  of  Parliament  under  consideration  is  exceedingly  use- 
fill  :  a  written  obligation  is  necessary  after  three  years.  It  is  not  sufficient  to 
prove  that  the  goods  were  delivered.  A  written  obligation  is  necessary  to 
prove  resting  owing :  surely  writing  is  not  stronger  than  the  parties'  oath ;  and 
yet  if  you  refer  delivery  to  oath,  and  if  delivery  is  so  proved,  it  will  not  avail 
for  proving  resting  oxving. 

MoNBODOo.  A  let(er  sent  to  a  shopkeeper  commissioning  goods,  together 
with  proof  of  delivery,  is  not  sufficient  to  stop  prescription. 

Justice-Clerk.  It  never  occurred  to  me,  on  clearing  accounts  with  work- 
men, to  take  up  all  my  orders  for  executing  such  work.  The  existence  of  the 
order  will  not  prove  that  the  work  remained  unpaid  after  three  years. 

Covington.  At  the  same  time  that  the  shipmaster's  receipt  is  sent,  a  bill 
also  is  sent ;  no  demand  is  made  on  it :  we  must  presume  that  the  bill  was  ac- 
cepted and  paid. 

IIailes.  When  the  purchaser  commissioned  the  goods,  he  declared  that  the 
shipmaster's  receipt  should  be  as  good  as  his  own  receipt.  Had  the  seller  kept 
that  receipt,  there  would  have  been  a  full  written  obhgation,  which  the  Act, 
as  to  short  prescription,  would  not  have  affected  ;  but,  instead  of  that,  the  seller 
sent  the  shipmaster's  receipt  as  a  bill  of  loading,  and  asked  a  bill  in  its  place, 
so  that  all  that  remains  with  him,  is  a  letter  of  commission,  which  of  itself  will 
not  prove  resting  owing. 

On  the  SOth  November  1775,  "  The  Lords  found  that  no  action  lies  on 
this  account ;"  altering  Lord  Elliock's  interlocutor. 

Act.  J.  M'Laurin.    Alt.  Ch.  Hay. 
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177^-    December  6.    William  Scott  against  Johk  Carmichael. 

CAUTIO  JUDICIO  SISTI  ET  JUDICATUM  SOLVI. 

A  Bammary  warrant  cannot  be  issaed  at  the  instance  of  one  foreigner  against  anotheri 
when  transiently  in  this  country,  to  the  effect  of  obliging  him  to  find  caution  jtttfjctb 
sisH  in  relation  to  a  foreign  debt 

^Faculty  Collection,  VII.  p.  143  j  Dictionary^  2057.] 

CoALSTON,  The  pursuer  is  a  native  of  Scotland.  He  cannot  lose  his  right 
of  a  native  by  a  temporary  residence  in  England :  but  it  matters  not  whether 
he  is  a  Scotsman  or  an  Englishman.  The  4th  article  of  the  treaty  of  Union 
provides,  that  there  shall  be  a  communication  of  all  rights,  privileges,  and  ad- 
vantages between  the  two  nations ;  and  it  would  be  strange  ii  the  rights  of  Eng- 
lishmen  should  be  regulated  bv  our  law,  and  those  of  Scotsmen  by  another. 
Still  the  question  comes  to  the  legality  of  the  warrant.  It  may  be  justified  on 
two  grounds,  1^/,  As  being  against  a  stranger  having  no  domicile  y  Zd,  As  be- 
ing against  one  in  meditationeJugcB.  No  judge  has  power  beyond  his  territory ; 
but  every  jud^e  has  power  over  persons  and  things  within  his  territory*  Lands 
found  a  jurisdiction,  because  they  are  fixed  :  moveables  also  tbund  a  jurisdic- 
tion ab  initio^ — the  arrestment  of  them  is  only  to  make  that  jurisdiction  effec* 
tual.  When  the  person  of  a  foreigner  is  found  in  this  country,  that  very  cir- 
cumstance subjects  him  to  the  law  of  this  country.  He  may  be  tried  for  a 
crime ;  he  may  be  compelled  to  give  witness ;  his  persdn  also  may  be  arre8ted# 
Voet,  and  indeed  all  the  commeqtators  agree,  that  arrest  of  persons,  as  well  as 
on  goods,  may  be  used  in  order  to  make  jurisdiction  effectual.  It  is  true  that, 
in  Scotland,  a  man  cannot,  in  general,  be  apprehended  without  a  decree  and  a 
charge ;  but  there  is  an  exception  whenever  there  is  a  hazard  of  the  debtor 
going  out  of  the  jurisdiction  :  on  this,  the  Border  warrants  and  the  practice 
in  the  Admiral  Court  are  founded.  Necessity  renders  this  lawful.  To  begin 
with  apprehending  the  person,  there  is  always  a  presumption  that  a  stranger 
means  to  leave  this  country :  here  the  presumption  is  strengthened  by  legal 
evidence,— -the  oath  of  the  creditor  and  of  his  attorney. 

MoNBODDO.  It  matters  not  whether  the  creditor  is  a  foreigner  or  not,  pro- 
viding that  the  debtor  is  subjected  to  our  jurisdiction.  Every  stranger  is  sub- 
ject to  the  jurisdiction  of  the  law.  of  the  country  where  he  is ;  but  it  will  not  fol- 
low that  he  is  liable  to  answer  for  debts;  He  must  perfornn  every  part  of  pub- 
lic service,  such  as  paying  taxes,  giving  evidence,  &c. ;  but  it  does  not  follow 
that  he  is  subject  to  the  jurisdiction  of  this  Court  In  matters  of  debt,  the  com- 
mentators, who  have  divided j^a  into  so  many  difiEerent  kinds,  never  imagined 
that  wherever  a  man  was  fqund,  there  he  had  a  Jorum :  that  rule  would  have 
rendered  tiieir  divisions  in  a  great  measure  superfluous.    The  inconveniency 
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would  be  dreadful  if  an  imprisonment,  such  as  the  present,  were  to  be  found 
regular. 

Covington.  It  is  an  absurd  idea,  that  a  foreigner  may  not  have  action  in 
this  country.  The  law  makes  no  distinctioQ  of  parties.  I  would  remark  par* 
ticularly  the  nature  of  the  caution  here  required ;  it  is  to  attend  all  the  diets  of 
the  Court.  Were  the  debtor  to  go  anywhere  else,  the  creditor  might  insist 
to  have  the  same  caution.  If  that  is  law,  durum;  but  I  hope  that  it  is  not  the 
law  either  of  this  or  of  any  other  country.  All  forms  of  diligence  are  munici- 
pal, and  vary  in  different  nations  ;  but  tni^  principle  still  prevails,  that  he  who 
is  attached  has  his  plea  entire  that  he  is  not  liaole  in  the  jurisdiction  of  the 
Court.  This  is  plain  from  Voet,  ///.  De  Judiciis.  If  this  arrestment  is 
good,  the  whole  creditors  of  Carmichael  may  follow  the  same  course,  and 
thus  transfer  their  pursuits  for  debts  from  the  English  to  the  Scots  courts. 

Kaimes.  Here  is  an  affidavit  from  one  confessedly  a  creditor,  concerning 
the  elopement  of  a  debtor,  who  is  found  in  very  suspicious  circumstances. 
There  is  also  the  oath  of  the  attorney  on  most  probable  grounds.  I  think  that 
there  was  good  foundation  for  the  warrant.  I  distinguish  between  delinquen* 
cies  and  dvil  debts.  As  to  civil  debts,  a  foreigner  must  not  be  molested ;  not 
so  as  to  delinquencies :  here  we  must  take  the  delinquency  for  granted,  as  Uie 
evidence  now  stands.  In  the  course  of  the  trial  it  will  appear  whether  the  oath 
was  well  founded  or  not. 

Alemore,  There  is  great  latitude  of  argument  on  either  side  of  the  ques« 
tion.  All  this  dispute  a^out  jurisdictions  took  its  rise  in  times  when  nations 
had  little  commercial  intercourse,  and  considered  each  other  in  a  lisht  little 
better  than  that  of  enemies.  Our  notions  of  foreigners  are  taken  from  the 
Roman  law ;  but  I  should  be  sorry  to  think  that  we  should  follow  the  Roman 
law  in  all  its  niceties.  The  Jbrum^rei  sitw  is  acknowledged.  An  arrestment 
renders  that  jurisdiction  effectual.  I  never  could  see  the  distinction  between 
res  sita  and  a  person  :  40  days,  it  is  admitted,  would  give  a  domicile:  this  surely 
is  a  narrow  notion,  for  it  is  merely  municipal,  and  I  believe  peculiar  to  our* 
selves;  There  is  an  extraordinary  jurisdiction  arising  from  necessity,  when  by 
delay  the  subject  might  be  carried  off.  If  a  foreigner  is  a  fair  man,  he  runs  no 
risk.  In  the  first  place,  it  is  not  probable  that  any  one  will  attack  him ;  and  if 
he  should  be  attacked,  he  will  have  no  difficulty  to  find  eaniionjudido  sisH.  If 
caution  is  exacted  on  the  one  side,  it  ought  to  be  exacted  on  the  other,  and 
this  will  prevent  all  danger  of  oppression. 

Gardenstok.    I  think  that  we  have  no  Jurisdiction  here.    If  Carmichael 
had  a  ground  of  compensation,  or  evidence  of  pavment,  he  would  be  deprived 
of  the  means  of  bringing  it  here.    No  man  regards  the  Union  more  than  I  do  ; 
yet  I  think  it  dear  that,  as  to  law,  the  English  and  we  are  perfectly  distinct, 
notwithstanding  the  Union ;  and  so  it  has  been  determined  in  cases  respectiog 
the  bankrupt  laws.    A  iurisdiction  ratione  personam  is  new  to  me :  the  Border 
law  is  founded  on  expedienoy,  and  reaches  not  beyond  the  Border;  but  if  Car« 
michael  is  justly  detained,  there  will  be  no  distinction,  and  the  Border  law  will 
reach  to  Inverness.    Mobilia  may  be  arrested,  but  then  that  arrest  goes  no  far* 
tiier  than  the  value  of  the  subject    Here,  the  consequence  of  the  arrest  goes 
much  farther.    At  first  the  caution  is  judicio  sisti :  but  then  a  decree  is  taken^ 
and  the  debtor  must  either  find  caution  judicatum  solvit  or  go  to  jail  and  rot 
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there.  [He  attetnpted  an  illustration  from  the  case  of  our  own  jurisdictioQS, 
and  he  supposed  that  a  Sheriff  had  no  jurisdiction  to  arrest  the  person  of  one 
subject  to  the  jurisdiction  of  another  Sheri£^  when  passing  transiently  through 
his  territory.] 

President.  Any  stranger  may  sue  for  justice  in  Scotland.  Every  person 
coming  into  our  iurisdiction  is  subject  to  it,  and  owes  a  local  obedience : .  but 
that  will  not  resolve  the  point,  for  there  may  be  a  declinature  to  prevent  the 
jurisdiction  being  followed  out  the  length  of  a  decree.  A  man  passing  tran- 
siently through  our  jurisdiction  is  not  subject  to  it  the  length  of  execution. 
This  is  well  expressed,  X.  19)  §  2>  D.  deJudkiis :  A  caution  judicio  sis/iis  in 
the  eventjudicatum  solvi.  I  am  therefore  clearly  of  opinion  as  to  the  general 
point.  I  think,  however,  that  what  is  said  as  to  one  Sheriff  not  having  power 
to  aid  another,  is  erroneous :  they  ought  to  aid  each  other,  because  they  are 
judges  of  the  same  state,  and  are  equally  under  the  Court  of  Session,  who  will 
try  the  cause  in  the  event.  I  have  some  difficulty  as  to  this  particular  case : 
there  may  be  a  jurisdiction  where  there  is  any  fraud  alleged ;  but,  upon  the 
whole,  fraud  is  not  brought  home  to  the  prisoner. 

Elliock.  If  the  goods  may  be  arrested,  why  may  not  the  person  be  ar- 
rested ?  This  is  the  law  over  all  Europe,  and  no  bad  consequences  arise  from 
it. 

On  the  6th  December  1775,  ^*  The  Lords  suspended  the  letters,  and  ordained 
Carmichael  to  be  set  at  liberty.'' 

For  Carmichael,  J.  Bos  well,  A.  Crosbie.  For  Scott,  J.  M^Laurin,  Hay 
Campbell. 

Diss.  Kaimes,  Coalston,  Alemore,  Elliock,  Stonefield. 


1775.    Deeember  15.    Maby  Withebspoon  and  Others,  Petitioners* 

JURISDICTION—TUTOR. 

The.onguial  tmgtBW  named  in  a  getdement  had  been  removed  by  the  act  of  ihe  Court. 
Fomid  diat  the  Court  could  not  name  new  trustees ;  bat  they  appointed  a  ftetor 
with  the  ordinanr  powers,  and  also  wiA  fower  to  faring  an  actbon  ^  compelling  the 
trustees  to  denude. 

IFoBo  Diet.  VII.  153  j  Diet.  l6,«72-3 

Coalston.  I  doubt  how  far  a  factor,  with  the  ordinary  powers,  can  dis- 
charge the  trust.  The  trustees,  in  so  far  as  they  were  tutors  and  curators^ 
have  been  removed  as  suspect ;  but  they  are  still  vested  in  the  right  to  the 
subject.  Thej  must  be  denuded  of  the  right  in  them,  and  that  can  only  be 
done  by  an  action  against  the  trustees  for  denuding  in  favour  of  the  constitu- 

4  P 
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ents,  or  of  trustees  to  be  named  by  them.  This  is  a  case  which  may  happen 
every  day,  as  in  the  case  of  trustees  for  a  debtor,  when  they  act  improperly, 

Kaimes.  On  the  supposition  that  there  was  a  conveyance  to  the  trustees, 
investing  them  in  all  the  effects  of  the  disponer,  I  admit  the  consequence,  for 
he  who  is  invested  must  be  divested ;  but  I  think  that  there  is  no  vesting  here, 
and  that  no  more  is  meant  than  to  convey  an  office.  It  is  a  deed  wrote  by  an 
ignorant  person  who  knew  not  the  force  of  the  words  which  he  used.  I  would 
explain  it  in  the  manner  which  seems  most  rational.  I  doubt  whether 
we  can  name  either  trustees  or  factor :  we  never  interpose  unless  where  there 
is  a  necessity ;  but  hete  there  is  no  necessity,  for  the  right  will  fall  to  the  exe- 
cutors ab  intestato ;  but  if  the  trustees  are  invested,  they  must  be  divested  at 
the  instance  of  the  persons  honoured  by  the  deed. 

Alemore.  Trust-rights  are  new  in  this  Court,  and  they  are  still  in  a  very 
crude  state.  The  truster  here  names  his  friends  jftduciaries  and  assignees,  and 
the  like  :  this  means  no  more  than  an  extending  of  the  word  dispone.  As  .all 
these  things  are  in  consequence  of  the  main  trust,  if  that  cannot  subsist,  the 
Court  will  take  into  their  own  hands,  for  the  best  of  all  reasons,  from  ne- 
cessity. 

Covington.  Supposing  the  proper tpr  to  be  established  in  the  person  of  the 
trustees,  there  would  be  a  necessity  of  denuding  them ;  but  their  right  is  no 
more  than  a  title  authorising  confirmation ;  and  it  is  admitted  that  no  title 
by  confirmation  has  been  made  up.  There  is  no  vesting  here :  even  if  the 
trust  had  been  to  the  nearest  of  kin,  it  would  not  have  vested,  as  things  stand 
at  present. 

CoALSTON.  We  are  bringing  this  caiise  into  difficulties  which  do  not  occur 
in  it.  This  Court  will  give  assistance  to  carry  the  jtist  will  of  the  deed  into 
execution,  as  in  the  case  where  trustees  will  not  accept.  I  suppose  the  fee  to 
be  vested  in  the  trustees,  and  they  must  be  denuded  of  it.  Should  we  appoint 
a  factor,  what  will  be  the  consequence  ? — The  right  will  still  remain  in  the 
trustees.  We  have  not  declared  the  trust  at  an  end,  although  we  have  di- 
vested  the  trustees  of  the  offices  of  tutors  and  curators. 

AucHiNLECK.  There  is  a  total  stop  at  present :  if  we  name  a  factor  loco 
tutoriSf  he  will  bring  a  process  for  denuding  the  trustees.   , 

Hailes.  I  am  for  appointing  a  factor  from  the  necessity  of  the  thing, 
and  the  hazard  of  delay ;  for  the  trustees  are  broken  men,  and  have  found  no 
caution. 

On  the  15th  December  1775,  "  The  Lords  appointed  a  factor  loco  tutoris^ 
with  power  to  him  to  bring  a  process  against  the  trustees  for  denuding  them 
of  the  subjects.'* 

For  the  petitioner,  G.  Ferguson. 

Diss.  Coalston. 
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vns.    December  15.    James  Penman  against  Georoe  Penman. 

PASSIVE  TITLE. 
Aetion  tranamits  against  Iteira  m  valorem  only. 

IFaadty  Collection,  VII.  152 ;  Dictionary,  9836.Q 

• 

CoALSTON.  This  is  a  small  cause,  but  it  involves  some  questions  of  law 
which  are  important  I  doubt  whether  homologation  will  validate  a  deed  of 
t^e  nature  oi  this.  Homologation  validates  any  defect  in  form,  and  it  also  re- 
moves any  ground  of  reduction ;  but  I  doubt  now  far  a  deed  ipso  jure  null  can 
be  homologated.  'As  to  the  question  concerning  the  widow's  intromission 
with  her  husband's  effects ;  that  indeed  is  an  universal  passive  tide,  but  I  doubt 
how  far  it  will  be  good  against  the  heir :  he  is  not  liable  universally,  but  only 
in  valorem.    It  is  incumbent  on  the  party  to  prove  the  value. 

Covington.  Of  the  same  opinion  as  to  the  first  point :  the  widow,  if  she  in- 
tromltted  universally,  was  liable  to  pay  the  annualrent  on  her  husband's  ac- 
count, as  representing  him ;  but  this  was  not  an  homologation  of  the  deed  quoad 
herself.  Vitious  intromission  is  a  passive  penal  title,  and  can  go  no  farther 
than  the  person  herself :  as  to  the  heir,  he  is  only  liable  in  valorem. 

Kennet*  After  so  long  a  space  has  elapsed,  I  think  that  the  heir  ought  to 
condescend  to  what  extent  she  intromitted. 

Covington.  That  is  turning  the  taciturnity  into  an  argument  against  the 
heir,  whereas  it  ought  to  militate  against  the  other  party. 

Gardenston.  It  is  just  that  an  universal  intromission  should  infer  a  pas- 
sive title ;  but  I  think  that  it  is  also  just  that  this  passive  title  should  not  trans- 
mit against  the  heir :  the  creditor  who  is  dilatory  in  bringing  his  action,  ought 
to  suffer  by  it. 

On  the  15th  December  177^>  **  The  Lords  found  the  heir  liable  only  in  va^ 
lorem  of  the  effects  with  which  the  widow  intromitted,  and  that  in  so  far  as  she 
had  not  already  paid  of  the  debts  of  her  husband ;"  altering  Lord  Kennet'a 
interlocutor. 

Act.  G.  Ferguson,    Al/n  G.  Clerk. 

Diss.  Kennet, 
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1775.    December  16.    John  Maxwell,  Procurator-Fiscal  of  the  Barony  of 
Gorbds,  against  James  Macarthur  and  James  Stevrnsok. 

JURISDICTION. 

L  Competency  of  Court  of  Semon  to  review  tbe  senteooe  of  aa  inferior  jadge  in  a  ciyil 

Kbel. 
II.  Jurisdiction  of  the  Bailie  of  the  Barony  of  Grorbals  to  try  it,  in  the  first  instance, 

in  a  summary  way,  without  a  jury,  or  strict  conformity  to  the  forms  ordinary  in 

criminal  proceedings. 

IFacuUjf  Collection,  F//.  154;  Die/.,  7S8IO 

Keknet.  Practice  authorises  the  bringing  such  cases  before  the  Court  of 
Session  :  the  protestation  admitted  before  the  Circuit  Court  only  ends  the  ap- 
peal, but  it  does  not  prevent  suspension*  As  to  the  jurisdiction  of  the  bailie 
of  the  Gorbals,  it  seems  reserved  in  the  Act  20.  Geo.  II. 

Covington.  There  must  be  some  bounds  to  the  jurisdiction  of  this  Court. 
The  libel  here  went  very  far  in  the  shape  of  a  criminal^  not  a  civil  action. 
Had  the  case  gone  before  the  Court  of  Justiciary,  it  would  have  sustained  the 
jurisdiction  of  the  Bailie  of  Gorbals,  on  account  of  possession,  without  inquir- 
ing as  to  right.     I  also  think  that  the  proceedings  here  were  too  summary. 

CoALSTON.  I  doubt  of  the  legalitjjr  of  trying  any  crime  without  a  jury  j  but 
practice  has  gone  the  other  way :  a  ludge,  however,  oi^ht  always  to  give  the 
pannel  full  tinie  for  proponing  his  defences.  With  regard  to  the  jurisdiction 
of  this  Court,  I  think  it  is  high  time  that  a  line  should  be  exactly  drawn  be- 
tween the  civil  and  the  criminal  court. 

Hailes.  If  your  Lordships  incline  to  abolish  that  consuetudinary  jurisdic- 
tion which  the  Court  of  Session  has  exercised  in  matters  like  the  present,  I 
would  move  for  memorials,  or  a  hearing,  before  so  great  a  change  is  made ;  for 
nothing  can  be  better  established  in  practice  than  such  jurisdiction  of  the  Court 
of  Session.  I  remember  a  case  from  Paisley,  where  the  inferior  ji^dge  tried  a 
woman  for  reset  of  theft,  ordered  her  to  be  drummed  out  of  the  town,  and 
banished  her  out  of  the  territory  without  a  ^ury :  the  cause  was  brought  here, 
and  the  question  of  a  jury  trial,  and  of  the  jurisdiction  of  this  Court  was  fully 
argued,  and  yet  the  judgment  was  affirmed.  There  is  another  case  concerning 
the  stealing  of  a  bee-hive.  Several  cases  are  mentioned  in  the  Collection  of  De- 
cisions, and  there  are  others  not  mentioned  in  them,  so  that  there  can  be  no 
doubt  of  the  Court  having  frequently  and  deliberately  determined  the  noint: 
but  I  think  that  the  proceedings  here  were  too  precipitate.  The  defenders 
had  objections  to  some  of  the  witnesses :  they  were  not  allowed  time  to  prove 
their  objections  :  some  of  their  neighbours  swore  to  their  being  disturbed  by 
the  noise  in  the  defenders'  house  :  the  defenders  were  not  allowed  time  to  show 
that  those  neighbours  had  malice,  or  to  prove,  by  other  neighbours,  that  the 
house  was  of  good  fame ;  but  the  whole  cause,  libel,  relevancy,  proof,  and  sen- 
tence, was  carried  through  at  one  sitting. 
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Gaboekbton.  This  is  not  a  question  as  to  crimes,  but  as  to  police  and  good 
order.  There  are  many  examples  of  the  Court  of  Session  judging  in  such  mat- 
ters. There  was  great  expediency,  and  even  necessity  for  this,  and  it  was  in- 
troduced by  the  prudence  and  wisdom  of  the  Court.  If  we  were  to  reduce 
every  thing  to  the  original  principles  of  rectitude,  we  would  make  alterations 
great  indeed,  but  much  to  the  worse.  If  this  practice  of  the  Court  is  to  be 
altered,  it  ought  not  to  be  altered  on  a  Saturday's  view  of  the  cause.  Our 
neighbours  in  England  are  as  jealous  of  liberty  as  we  can  be,  but  they  do  not 
insist  on  such  niceties  of  form.  Inferior  magistrates  ought  to  proceed  sum- 
marily;  if  they  do  wrong  they  may  be  corrected  by  the  deliberate  judgment  of 
this  Court. 

ICaimes*  The  Magistrates  of  Edinburgh  daily  storm  bawdy-houses,  and  no 
objection  is  ever  made.  They  are  the  best  judges  in  matters  of  police.  No- 
thing disturbs  the  police  of  a  town  so  much  as  bawdy-houses.  This  Court  at* 
tends  to  nothing  which  regards  life  or  corporal  punishment :  all  other  things  fall 
within  its  jurisdiction. 

AucHiNLECK.  The  city  of  Glasgow  would  be  in  a  miserable  state  if  there 
was  no  jurisdiction  in  the  suburbs  of  Gorbals :  interest  reipubUcce  that  such  of- 
fenders should  be  summarily  tried.  If  we  insist  on  strict  form,  there  will  be 
nothing  effectual  done. 

The  first  question  was  as  to  the  Jurisdiction  of  the  Bailie  of  the  Gorbals.  As 
to  it  the  Court  was  unanimoush/  oi  opinion  for  sustaining  the  jurisdiction. 

The  second  question  was  as  to  the  jurisdiction  of  this  Court.  The  Court 
found  itself  competent.    Diss.  Coalston,  Covington. 

The  third  question  respected  the  mode  of  procedure ;  and  that  also  the  Court 
found  to  be  sufficiently  regular.    Diss.  Coalston,  Covington,  Hailes. 

On  the  l6th  December  177^i  **  the  Lords  refused  the  bill ;"  adhering  to 
Lord  Kennet's  interlocutor. 

For  the  Charger,  Ilay  Campbell.    Alt.  A.  Crosbie. 


177^*    December  19*    John,  Robert,  and  David  Scotlands  against  Mb  James 

Thomson. 

DELINQUENCY— REPARATION. 
lindtB  of  libwty  of  the  Pulpit,  with  regard  to  censure. 

IFac.  Col.  VIL  277  J  Diet.,  App.  1,  Delinquency,  No.  3.] 

Hailes.  The  liberty  of  the  press  and  the  liberty  of  the  pulpit  are  equally 
sacred.  Liberty  of  speech  in  common  conversation  is  as  sacred  as  either.  A 
man  may  print  or  utter  fVom  the  pulpit  whatever  he  may  say  in  common  con- 
versation. If  his  words  would  not  be  actionable  when  uttered  in  common  con- 
versation,  neither  will  they  when  published  from  the  press  or  irom. the  jpulpit 
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An  exception  has  been  made,  which  I  approve,  namely,  that  words,  faulty  In 
themselves,  may  be  more  easily  excused  when  uttered  of  suddenly,  or  from 
provocation,  than  the  same  words  will  be  when,  afler  premeditation,  they  are 
printed  or  uttered  from  the  pulpit.    This,  however,  only  respects  the  degrees 
of  offence,  not  the  offence  itself.     But  to  say  that  a  man  may  safely  print  or  re- 
hearse from  the  pulpit  what  he  may  not  safely  utter  in  common  conversation, 
seems  to  me  to  be  the  same  thing  as  if  one  should  affirm  that  a  man  is  at  liberty 
to  convey  ideas  by  marks  which  he  must  not  by  sounds^  and  that  he  may  say  ex 
suggestu  what  he  must  not  de  piano*     There  has  been  an  attempt  to  justify 
what  is  called  the  liberty  of  the  pulpit^  by  examples  drawn  from  our  history. 
Not  one  of  the  examples  is  in  point,  as  I  could  easily  show.     But,  supposing 
that  all  of  them  were,  they  would  prove  nothing.     They  relate  to  fierce  and 
turbulent  times,  and  cannot  be  applied  to  that  regular  state  of  government 
under  which  we  live.     It  is  said  that  a  minister  ought  to  preach  to  the  times. 
He  certainly  may,  and  ought ;  it  is  his  duty  and  his  privilege ;  but  he  must  speak 
against  sin,  and  not  address  his  discourse  to  the  case  of  individual  sinners. 
Thus  the  greatest  drunkard  in  Dunfermline  ought  not  to  be  reproved  by  the 
minister  by  his  own  authority.     The  offence  must  first  be  tried  by  the  kirk-ses- 
sion, and,  being  proved,  may  be  published,  and  censured  by  the  minister  from 
the  pulpit.     The  reason  is  obvious  :  by  the  ecclesiastical  law  of  Scotland,  the 
trial  precedes  the  sentence  of  condemnation.     I  think  then  that  Mr  Thomson 
could  not,  with  safety,  utter  from  the  pulpit  what  he  would  not  have  been  by 
law  permitted  to  utter  at  the  cross  of  Dunfermline.     Let  me  then  consider  what 
passed  between  Mr  Thomson  and  Robert  Scotland,  as  having  passed  in  any 
place  of  common  resort,  the  fishmarket  for  example.     Mr  ITiomson  first  uses 
some  general  words,  which  he  declares  were  not  meant  of  Robert  Scotland, 
which  were  not  generally  understood  in  the  burgh  to  apply  to  him,  and  which 
do  not  indeed  seem  applicable  to  him,  according  to  his  own  account  of  the 
matter.     Robert  Scotland  answers  in  the  Caledonian  Mercury,  "  These  are 
falsehoods,  uttered  by  an  old  blustering  blunderbuss  of  a  military  chaplain.** 
It  is  in  vain  to  pretend  that  Mr  Thomson  was  not  here  meant.     Mr  Thomson 
replies  from  his  pulpit,  **  You  are  as  much  a  blundering  blunderbuss  as  myself^ 
and  you  lie."     Robert  Scotland  duplies,  "  you  have  told  notorious  lies.    I  wish 
you  would  tell  us  what  bribe  you  have  received  for  uttering  so  many  scandalous 
falsehoods  ;''  and  then  he  brings  an  action  of  defamation  and  damages.     Now» 
I  think  that  the  two  scales  are  so  equally  filled  with  scurrility,  that  justice  can- 
not say  which  preponderates,  unless  so  far  that  the  first  precise  attack  seems  to 
have^  been  made  by  Scotland,  in  his  advertisement,  concerning  the  lying,  blus- 
tering blunderbuss.    This  seems  sufficient  to  justify  the  interlocutor  of  tihe 
Ordinary  on  the  merits  of  the  cause.    But  I  think  that  no  expenses  ought  to 
have  been  found  due.    There  was  indeed  a  greater  breach  of  decorum  on  the 
part  of  Mr  Thomson  than  on  the  part  of  Robert  Scotland ;  for  Mr  Thomson 
spoke  from  the  pulpit ;  Scotland  in  the  newspapers,  and  from  his  pew.    I  think 
tnat  the  procurator-fiscal  ought  to  have  concluded  against  both  as  violators  of 
the  public  peace,  aud  of  the  good  order  of  society,  and  that  in  such  an  action 
both  would  have  been  censured.    Mr  Thomson  has  offered  a  separate  defence, 
which  I  do  not  at  all  like.     He  says  that  Veritas  convicii  is  a  defence  against  an 
action  for  damages  at  the  instance  of  the  private  party,  and  he  offers  to  prove 
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that  this  Scotland  was  guilty  of  the  offences  charged  against  him  in  the  speech 
from  the  pulpit,  30th  October  1774«,  He  says,  that  in  the  case  of  Provost 
Hamilton  a  majority  of  the  Court  was  of  opinion  to  sustain  that  defence.  I  do 
not  like  to  hear  mention  made  of  the  majority  in  any  case.  In  a  particular  man- 
ner I  do  not  like  it  when  the'  Court  gave  no  judgment.  I  know  that  that 
notion  concerning  the  restricting  the  rule  in  our  law,  that  Veritas  convicii  non 
e^cusaif  was  ably  urged  from  the  bar,  and  listened  to  on  the  bench,  but  I  doubt 
very  much  how  the  numbers  would  have  stood  had  the  question  been  tried. 
What  shall  be  the  opinion  of  the  Court  will  be  known  when  that  question  comes 
to  be  tried.  As  to  the  other  two  pursuers,  I  am  not  prepared  to  give  .any  opi- 
nion, for  it  is  not  yet  ascertained  whether  they  or  Mr  Thomson  gave  the  lie 
first. 

CoALSTON.  The  liberty  of  the  pulpit  has  been  abused  by  Mr  Thomson  in  a 
most  egregious  manner  in  the  first  discourse  in  which  Scotland  is  pointed  at ; 
in  the  second,  which  is  outrageous  beyond  measure,  and  indecent.  It  is  highly 
improper  for  ministers  to  interfere  in  politics,  and  it  is  stiil  more  improper  to 
bring  dirty  burgh  politics  into  sermons.  We  are  called  upon  to  check  such 
abuses.  I  have  not  the  least  doubt  of  our  jurisdiction.  I  expected  that  this 
would  have  been  taken  notice  of  in  the  proper  Court,  the  Ecclesiastical.  I  am 
sorry  that  it  has  not.  It  is  said  that  Mr  Thomson  had  met  with  provocation 
by  the  advertisement.  I  do  not  approve  of  the  advertisement ;  but  that  is  not 
sufficient  to  justify  Mr  Thomson,  even  supposing  that  Mr  Thon(ison  bad  not 
previously  attacked  Robert  Scotland.  This  is  no  defence  as  to  the  other  two 
Scotlands.  As  to  the  retaliation  by  Scotland,  it  was  natural.  I  know  not  how 
such  an  unexpected  attack  could  be  otherwise  received, 

Covington.  I  have  observed,  with  pleasure,  the  candour  and  moderation  of 
the  clergy  of  the  Church  of  Scotland  in  this  age.  But  I  think  that  Mr  Thom- 
son was  a  trumpeter  of  one  of  the  political  parties  at  Dunfermline.  This  is 
shocking,  and  inconsistent  with  the  character  and  honour  of  the  Church  of 
Scotland,  a  church  to  which  I  sincerely  wish  well,  though  I  happen  to  be  no 
member  of  it.  The  ^rst  sermon  related  to  Scotland,  as  appears  from  the 
second.  What  Thomson  said  in  the  first  sermon  was  a  justification  of  the  ad- 
vertisement. 

Kaimes.  I  am  surprised  that  the  Ecclesiastical  Court  did  not  interfere.  As 
it  did  not,  we  must.  A  minister  prostitutes  his  character  by  such  behaviour. 
I  think  that  Veritas  convicii  is  no  excuse  as  to  the  minister.  Yet,  if  the  Scot- 
lands  have  been  guilty  of  the  things  laid  to  their  charge,  how  can  they  have 
damages  ?  I  am  therefore  for  granting  a  proof.  If  the  things  are  not  proved, 
the  minister  will  be  more  guilty ;  if  they  are  proved,  the  Scotlands  will  have 
BO  damages. 

Gardehston.  I  could  not  think  so  unfavourably  of  the  minister.  I  judged 
the  cause  upon  its  own  circumstances,  as  all  causes  ought  to  be  judged,  not 
upon  general  topics.  I  did  not  see  that  the  minister  had  taken  a  side.  The 
libel  in  the  Caledonian  Mercury  was  a  gross  attack,  and  not  justified  by  what 
Mr  Thomson  had  said  in  his  first  discourse.  If  both  sides  had  been  fined,  I 
should  have  concurred  in  the  judgment,  but  I  would  not  give  one  a  triumph 
over  the  other.  Shall  we  stroke  Scotland's  head,  and  send  him  out  of  tne 
Court  with  approbation? 
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Albmore.  The  time  was,  when  the  clergy  directed  the  judges,  and  even 
the  Parliament,  and  when  they  used  very  great  liberties  in  the  pulpit  But 
these  times  are  now  over.  The  provocation  was  not  sufficient  here.  There 
ean  be  no  excuse  for  the  minister's  conduct ;  he  began  the  attack.  Scotland 
was  provoked  when  he  published  the  advertisement ;  but  this  cannot  defend  Mr 
Thomson.  We  all  know  the  credit  that  is  paid  by  the  people  to  whatever  is 
Uttered  from  the  pulpit.  If  ministers  are  permitted  to  behave  in  this  manner, 
they  will  be  worse  than  mad  dogs  running  about  the  country.  What  Robert 
Scotland  said  was  not  properly  retaliating,  but  only  denying  what  Mr  Thomson 
had  said.  As  to  the  question  concerning  Veritas  conviciif  there  was  a  new  doc- 
trine broached  in  the  case  of  Provost  Hamilton  qfKinghom^  and  it  was  well 
supported.  That,  however,  will  not  apply  to  the  present  case,  where  the  at- 
tack was  malevolent,  and  from  the  pulpit  It  was  not  a  convicium,  but  a  gross 
injury. 

[Here  was  a  distinction,  in  order  to  reconcile  different  opinions ;  but  the  case 
of  Provost  Hamilton  was,  in  appearance,  a  malevolent  attack,  by  a  libel  pub- 
Eshed  in  writing  at  the  cross  of  the  burgh,  or  in  some  other  place  of  general 
resort.  It  was  just  as  much  a  gross  injury  as  was  here  proved,  with  this  dif-* 
ference  indeed,  that  it  was  published  against  the  chief  magistrate,  and  that  it 
was  not  avowed  to  his  face.  I  do  not  believe  that  the  supposed  English  doc- 
trine, that  Veritas  convicii  excuses  in  certain  cases,  will  make  its  way  amongst 
us,  though  there  is  one  very  worthy  and  intelligent  judge,  who  quotes  Sir 
William  %lackstone  as  an  authority  in  the  law  of  Scotland,  even  where  his  opi- 
nion is  inconsistent  with  a  maxim  established  with  us  even  to  a  proverb,  and 
supported  by  numerous  decisions.] 

AucHiNLECK.  I  am  one  of  those  who  choose  to  go  to  church,  because  I 
think  it  right  and  decent.  But  if  we  are  to  be  entertained  in  church  with 
ribaldry  and  scolding,  I  should  choose  to  give  over  going  to  church.  If  Mr 
Thomson  was  a  younff  man,  his  youth  might  be  some  sort  of  excuse  for  him  ; 
but  we  are  told  that  ne  is  seventy-seven.  We  learn,  from  the  greatest  authcv 
rity,  that  the  gospel  i&  peace.  I  can  see  little  peace  here.  Mr  Thomson  seems 
to  have  retained  his  military  disposition.  I  am  surprised  that  the  Church  of 
Scotland  has  not  laid  hold  of  this  man.  I  wish  we  had  the  power  of  taking  his 
blazon  from  -him.  A  man  who  will  thus  profane  the  Lord's  Day,  and  prosti- 
tute the  pulpit,  deserves  not  to  be  a  minister.  I  could  scarcely  have  believed 
that  any  minister  (^the  Church  of  Scotland,  unless  disordered  in  his  judgments 
woald  have  been  guilty  of  such  an  offence. 

MoNBODDO.  I  am  sorry  that  I  am  so  hoarse  that  I  have  not  a  voice  to  ex- 
press my  indignation  against  this  minister ;  hut  that  has  been  very  well  done  to 
my  hand. 

On  the  19th  December  1775,  ''  the  Lords  found  Mr  Thomson  liable  to  the 
pursuers  in  damages  and  expenses ;"  altering  Lord  Gardenston's  interlocutor. 

Act.  D.  Rae.    AU.  A.  Crosbie,  JameaBoswelL 

Diss.  Gardenston,  Hailes ;  [on  a  particular  view  of  the  fact,  but  not  on  the 
principles  of  the  judgment.] 
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1775.      December  20.  •    John  Brown  of  Glaswell  against  John  Kinloch  of 

Kibrie. 

SERVITUDE. 

Import  of  a  servitude  of  casting  turf,  feal  and  divot,  constituted  by  possession. 

[^Faculty  Collection^  FT.  157  i  Dictionary^  14,542.] 

• 

ArciroRfi.  I  doubt  as  to  extending  the  servitude  of  feal  and  divot  to  all 
who  may  hereafter  possess  the  ground.  What  if  a  village  should  be  erected  ? 
Would  every  inhabitant  of  a  house  in  the  village  have  as  good  and  ample  a 
right  as  the  tenant  now  on  the  ground  has  ?  This  would  be  increasing  the 
burden  beyond  all  measure,  and  beyond  possession. 

CpA^jstON.  A  sersatude  is  for  the  use  of  the  dominant  tenement.  It  is 
granted  prcedio^  and  is  so  acquired.  If  the  number  of  houses  is  increased,  %o 
also  must  the  right  of  using.  In  a  case  between  Colonel  Dabymple  and  Bttwe 
of.  JfCfifinetf  a  servitude  of  a  dam  and  water  lead,  constituted  by  usage,  for  drain- 
ing a  coal,  was  found  to  be  increased  when  the  coal  had  occasion  for  a  dam  of 
2^  greater,  height. 

Al£Mor£.  Tfiat  respected  a  service  constituted  for  one  particular  purpose  j 
but  here  a  new  sort  of  servitude  may  arise,  and  servitude  of  feal  and  divot  for  a 
village  instead  of  a  farm. 

Hailes.  I  have  some  recollection  that  this  question  has  been  agitated  in  the 
Court.  If  this  rural  tenement  should  be  converted  into  a  village,  I  do  not  see 
how  the  villagers  can  have  the  right  which  the  tenant  now  has.  If  the  tenant 
of  Searford's  Parks  had  a  servitude  of  taking  stones  from  a  quarry.  Can  we  say 
that  the  inhabitants  of  the  New  Town  of  Edinburgh  will  continue  that  right  in 
the  person  of  each  individual  among  them  ? 

CoviHGTON.  Were  we  to  adopt  the  principle  that  the  servitude  must  be  re- 
stricted to  its  original  use,  it  would  greatly  reduce  the  extent  of  all  servitudes 
in  Scotland. 

Gardenston.  The  nature  of  the  right  is  fluctuating.  The  number  of  inhab- 
itants miy  decrease  as  well  as  increase. 

Kajmjk.  .  Upon  the  supposition  of  a  servitude,  constituted  by  writing,  the 
servitude  is  acquired  to  the  tenement  j  but  when  it  is  constituted  by  possession 
alone,  I  incline  to  be  of  another  opinion.  There  is  then  a  patientia  usus ;  the 
possessor  is  entitled  to  continue,  not  to  enlarge  possession. 

On  the  20th  December  1775,  "  The  Lords  found  that  the  use  of  the  servi-^ 
tude  of  feal  and  divot  is  not  to  be  extended  farther  than  what  i»  sufficient  to 
WBwer  the  purpose  of  those  who  possess,  and  have  their  actual  residence  upoit 
the  ground  found  entitled  to  the  servitude ;''  adhering  to  Lord  Coalstonfs  in« 
terlocutor. 

Act.  D.  Rae.    Alt.  W.  Naime. 
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N.B.  There  was  no  question  put,  though  there  seemed  a  considerable  dif» 
ference  in  opinion.  The  generality  of  the  interlocutor  was  left  to  be  explained^ 
4n  case  the  -nature  of  the  farm  should  be  totally  changed. 


1775-    December  20.    James  Skinner  against  William  and  Ann  Skinner* 

LEGITIM. 
A  son  who  had  received  a  suiti  in  his  father's  lifetimoi  found  obliged  to  collate  it. 

IFac.  Coll.  VII.  158  ;  Dictionary,  8172.] 

CoALSTON.  Mr  Erskine  lays  down  the  rules  as  to  collation.  This  sum  was 
not  for  education,  or  an  inconsiderable  present.  I  have  a  good  deal  of  diffi- 
culty as  to  the  second  point,  which  is  an  annuity  given  by  the  father,  payable 
to  the  family  of  the  child. 

Gardenston.  Here  was  a  deed  inter  vivos,  and  which  took  effect  in  the 
father's  lifetime. 

Hailes.  The  L.lOO  were  given  by  Mr  Skinner  to  his  son,  not  as  a  stock 
for  setting  up  in  any  trade,  but  mer^ely  to  equip  him,  and  pay  the  expense 
of  his  passage  to  the  Eaist  Indies.  I  think  that  this  can  no  more  be  collated 
than  the  money  which  Mr  Skinner  certainly  gave  to  his  other  son,  when  he 
equipped  him  as  an  officer  to  the  army  at  the  Havannah. 

Alemore.  There  is  no  opportunity  here  of  applying  general  principles;  if 
there  was  any  thing  like  a  cover  used,  the  rules  as  to  collation  might  apply.  If 
any  thing  can  be  charity,  there  was  an  act  of  charity  in  the  present  case,  merely 
to  keep  his  son's  wife  off  the  parish  :  the  son  can  liave  no  benefit  from  it,  for 
it  ceases  as  soon  as  he  comes  home. 

Covif^GTON.  The  annuity  goes  to  the  wife,  and  is  no  provision  to  the  son. 
As  to  the  first  point,  tbougli  the  bond -is  not  pavable  till  the  father's  death,  yet 
it  bears  interest,  and  it  is  the  same  thing  as  if  he  had  borrowed  money  and 
given  it  to  the  son. 

Kaimes.  As  to  the  first  point,  if  a  man  give  L.100  to  his  son,  in  ordet 
to  his  carrying  on  business,  this  may  be  considered  as  anticipation,  which  will 
impute  to  the  legitim  ;  but  that  is  not  the  case  here  c  we  are  able  to  trace  the 
whole  progress  of  the  affair.  There  was  a  private  bargain  between  Mr  Skrnnefr 
and  his  son-in-law ;  but  the  fact  is,  that  Mr  Skinner  gave  the  money  to  his  son 
for  defraying  the  expenses  of  his  voyage. 

On  the  20th  December  1775,  *'  The  Lords  found  that  the  L.IOO  must  be 
collated,  but  not  the  annuity ;"  altering  Lord  £lliock's  interlocutor  as  to  the 
^st  point,- — adhering  as  to  the  seconds 

Act.  John  Scott.     Alt.  A.  Crosbie. 

Diss,  as  to  the  L.100,  Kaimes,  Hailes.  ^         ' 


XOJtD  H AIL£S«  erjs 


Vnp*    December  20.    Coloneij  Robert  Skene  against  James  Reddie  and 

Others^ 

THIRLAGR 
jfUtriction,  to  a  Kihi»  though  resorted  toiby  the  suckent  is  not  a  part  of  the  Thirlage^ 

IFac.  eolL  VII.  161  j  DicL  16,062.] 


Hailes.  I  never  peod  of  any  servitude  as  thi8»~4L<  thirlage  to  a  kiln.  Craig^ 
indeedt  mentions  cUbanus,  by  which  he  undepstandsa  malt>kiln ;  but  that  has 
nothing  to  do  With  the  present  case.  We  must  not  introduce  new.  servitudes 
into  the  law. 

Covington.  I  never  read  of  such  a  servitude  in  any  of  our  lawyers,  nor  did 
i  ever  see  it  ki  any  writings. 

Kaiicbs.  In  some  parts  of  the  country,  every  man  has  his.  own  kiln ;  in 
others  not,  and  then  they  resort  to  the  kila  at  the  mill. 

Gardenston.  I  considered  this  as  an  incident  of  the  thirlage  inconvenient 
ta  no  one,  for  thp  work  ia  done  as  cheap  by  the  miller  as  the  persons  thirled, 
could  do  it  to  themselves. 

CoALSTON.  In  East  Lothian,  it  is  the  practice  to  go  to  the  kiln  of  the  mil-, 
ler ;  but  this  is  luiderstood  to  be  fi:om  choice,  not  ne.cejssitv.. 

On  the  ^th  December  1775,  "  The  Lords  found  the  defenders  not  thirled 
to  the  kiln  ^"  altering  Lord  Gardenston's  interlocutor. 

Act.  A.  AJbercromby.    Alt.  J.  M*Laurin. 


1776.      Januflvy  18*.      Elizabeth  and  James  Dicksons  against  Gborce 

Trotter. 

ASSIGNATION. 

The  debtor's  privatq  knowl^ge  lis  not  equivalent  to  an  intiniBti<»i,  nor  is  parole  evidenee    v 

competent  for  proving  such  knowledge^ 

IFac.  Coll.  VJL  165  ;  Dictionary y!Srj3.\ 

» 

Mqnboqdo^  If  the  question  were  between  creditors,  private  knowledge 
could  not  be  proved  by  witnesses;  but  the  case  maybe  different .  where  the 
^rnstion  is.  with  a  debtor.     In  that  light  I  consider  Mr  Trotter. 

JusTiqs^CLERp:*  Private  knowledge  has  never  been  held  as  sufficient  when 
supported  by  no  writing  whatever.    It  would  be  dangerous  to  prove,  by  wit- 
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nesses  only,  that  a  man  had  the  private  knowledge  of  a  deed  ;  for  knowledge  is 
an  act  of  the  mind,  and  witnesses  may  differ  in  their  opinion  as  to  what  will 
infer  such  knowledge.  It  would  be  going  very  far  to  rerer  pdvate  knowledge 
even  to  the  oath  of  party  ;  for  he  might  say,  "  I  did  know  so  and  so  ;  buVl 
relied  on  the  law,  wnich,  bv  assignation  intimated,  puts  me  in  mala  Jide^  but 
not  otherwise."  It  might  Se  difficult  to  divide  this  oath.  The  case  of  prov- 
ing  by  witnesses  is  still  narrower. 

Gardenston.  It  would  be  dangerous  to  controvert  the  principles  just  now 
delivered.  It  is  a  valuable  part  of  our  law  not  to  give  credit  to  witnesses  in 
matters  of  debt.  A  debt  cannot  be  created  by  witnesses.  You  might  as  well 
prove  the  assignation  as  the  intimatipn  by  witnesses* 

President.  It  would  hurt  the  law  extremely,  if  this  evidence  were  received. 
HbmologatioB  may,  in  soma  cases,  be  proved  by  witnesses,  because  valid  and 
effectual. acts  of  homologation  are  such,  that  they  ombol  be  appJiied  to  any 
other  case ;  whereas  private  knowledge  is  a  thing  uncertain.  .  Because^  if  the[re 
has  been  any  loss  here,  it  has  been  occasioned  by  the  neglect  of  .the  pursuers 
in  notiOrtimating  their  assignation. 

On  the  18th  January  1776,  "  The  Lords  assoilyied ;"  adhering  to  Lord 
Stonefield's  interlocutor. 

Act.  B.  W.  M'Leod.    Alt.  W.  Nairne. 


1776.    January  18.     William  Sibbald  against  John  Sibbald. 

WRIT. 

What  if  one  of  the  iDstrumentaiy  witnesses  is  dead,  and  that  the  only  other  instnimentary 
witness  gives  oath  of  the  subscription  by  him,  as  witness,  being  truly  his  subscription, 
but  adds,  that  he  did  not  see  the  grantor  of  the  deed  adhibit  hu  subscription. 

^Faculty  Collection,  VII.  162 ;  Dictionary,  16,906.] 

Justice- Clerk.  If,  after  possession  has  been  had  for  near  40  years  on  a 
deed,  and  one  of  the  witnesses  is  dead,  you  will  set  aside  the  deed  upon  the 
evidence  of  the  other  witness's  saying,  that,  at  the  distance  of  40  years,  he 
did  not  see  the  party  subscribe ;  you  will  overturn  half  of  the  settlements  in 
Scotland. 

Hailes.  What  has  been  just  now  said,  will  be  confirmed  by  an  observation 
drawn  from  the  testimony  or  this  old  man  when  compared  witn  the  deed  itself. 
J9e  says,  "that  the  paper  was  folded  when  he  subscribed,  which  concealed  the 
subspription  of  the  principal  party }  and  as  to  this  fact,  he  is  very  positive  and 
distinct.  Now,  it  is  plain  that  he  was  here  speaking  at  random  ;  for  it  is  evi^ 
deatt  fromK>cular  inspection,  that  there  never  was  any  such  fold  in  the  paMt 
as  he  mentions,  and  that  it  would  have  been  scarcely  possible  to  make  sudi  a 
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fold,  without  covering  part  of  the  paper  on  which  the  witness  himself  has 
wrote. 

On  the  18tli  January  1776»  "  The  Lords  repelled  the  reasons  of  reduction  ;** 
adhering  to  Lord  Auchinleck's  interlocutor. 

Act.  A.  M*Conochie. 

[Petition  refused  without  answers,] 


1776.    January  19.    Mungo  Murray  against  Alexander  Buchanan, 

WARRANDICE— TACK- 

Not  pleadable  in  bar  of  payment  of  the  rent  against  a  lessor,  whose  lessee^  an  artificer,  was 
forced,  by  authority,  to  desist  from  carrying  on  his  trade  in  the  house  let,  and  after- 
wards deserted  by  him  on  account  of  its  being  a  nuisance  to  the  neighbours,  and  en- 
dangering the  tenement. 


IFaculty  Collection,  VII.  165 ;  Diet.  16,636.] 

Hailes.  As  the  defender  declines  going  into  a  proof,  we  must  hold  that 
the  person  acting  for  the  pursuer  did  not  know  the  nature  of  the  looms  to  be 
set  up.  It  is  proved,  by  the  judgment  of  the  Magistrates,  that  the  house  could 
not  bear  the  weight  and  motion  of  those  looms :  this  of  itself  i?  pretty  good 
evidence  that  the  latter  did  not  know  their  nature ;  but  the  tenant  ought ;  and, 
by  taking  a  house  for  which  his  work  was  unfitted,  he  excluded  the  chance  of 
another  tenant,  and  must  therefore  pay  the  rent. 

President.  The  judgment  of  the  Magistrates  must  be  held  as  just,  for  it 
has  not  been  brought  under  review.  The  woman  did  not  know  the  nature  of 
the  looms ;  but  the  workman  himself  <>ught  to  have  known  it. 

Gardenston.  It  woulfl  be  a  strange  sort  of  warrandice,  that  the  letter 
should  warrant  the  house  to  be  fit  for  the  tenant's  business.  The  tenant  him- 
self oijiG^ht  tQ  see  to  tluA. 

On  the  19th  January  I776,  "  The  Lords  decerned  for  the  rent ;"  adhering 
to  Lord  Covington's  interlocutor. 

Act.  Hay  Campbell.    Alt.  A.  Wight. 

Diss.  Kennet,  Stonefield,  Alva. 
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1776.    January  t9>    Helen  Millejh  against  Henrietta  Brown, 

IMPLIED  DISCHARGE  AND  RENUNCIATION^ 

jHt  relipUe  cut  off  by  a  Renunciation  executed  Vy  the  wifcj  upon  a  Toluntaiy  BepwatioB  «f 

the  husband  and  wife« 

IFac,  Cott.  VII.  1^  J  Dkt.  6i56.] 

r  • 

Kaimes.  In  the  form  of  the  words,  nothing  was  renounced  but  what  the 
woman  had  right  to  as  a  wife  :  but  that  is  not  the  meaning  of  the  deed. 

President.  Here  was  a  total  separation  bona  gratia.  The  woman  could 
not,  in  consistency  with  good  faith,  renounce  this  and  betake  herself  to  hcf 
legal  provisions. 

On  the  19th  January  1776,  "  The  Lords  assoilyied  the  defender  ;*'  adhering 
to  Lord  Kenneths  intertocuton,^ 

Act.  G.  Clerk.    Alt*  Hugo  Arnot. 

Non  liquet^  Gardenston,  Hailes,  [who  was  moved  by  former  decisions^]  This^ 
case  was  very  favourable  in  its  circumstances,  for  the  woman  did  npt  revoke 
till  her  husband  was  actually  in  extremis. 


1776.    January  20.    James  Carstaiks,  Merchant  in  St  Andrew's  j  Catherine 
Graham  his  Spouse ;  Janet  and-  Thomas  Carstairs,  and  Others,  their 
Children  ;  Henrt  Rhtmer,  Borrowstounness,  and  Henry  and  Others,  his 
Children ;  David  Nevay,  late  Merchant  in  Edinburgh ;   the  Reverend, 
William  Falconer,  and  the  Reverend  David  Lindsay. 

JURISDICTION— TRUST. 

€grtain  trustees,  after  havhip  accepted  of  a  trust,  applied  to  the  Court  to  be  relieved  of  it, 
and  prayed  for  the  appointment  of  9k  factor  toto  tutoris.    The  Lords  refused  to  interfere. 

The  petitioners  itppUed  to  the  Court,  stating  that  Mr?  Elizabeth  Carstairs 
having,  by  a  disposition  dated  15th  June  17,6Sb,  conveyed  to  th^  petitioi\ers» 
Mr  ^vay,  Mr  falconer,  and  Mr  Lindsay,  as  trustees,  certain  sums  of  money 
for  behoof  of  the  other  petitioner?!  the  said  trustees  accepted  of  the  trust,  and 
had  ever  since  continued  to  act.    That  the  chief  burden  of  the  management 
had  fallen  upon  Mr  Nevay,  the  other  two  trustees  being  clergymen,  and  unac-< 
quainted  with  business.    That  Mr  Nevay  having  retired  from  trade,  in  conse^ 
quence  of  ag^  and  infirmity,  the  trust  waa  in  danger  of  being  evacuated  ;  and 
therefore  praying  the  Court  to  appoint  certain  persons  suggested  in  the  peti^ 
tion,  to  take  up  and  execute  the  trust,  in  room  of  the  said  trustees,  or  other- 
wise  to  appoint  one  or  more  of  them  factors  loco  tutoris.    In  support  of  the 
v^iplication,  the  petitioners,  referred  to  the  c«se  of  Zord  Monzi^  and.  othei:^ 
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trustees  appointed  by  the  Minister  of  Weem,  and  to  Tutors  ofNiddry,  9d  Jufy 
1711. 

The  following  opinions  were  delivered  :— 

Hailes.  The  Court  cannot  grant  what  is  here  sought.  The  trustees  have 
accepted,  and  thqy  must  continue  to  act  Indeed,  what  th^  ask  from  the 
Court  is  no  more  then  they  can  do  for  themselves.  They  want  a  factor,-^they 
themselves  can  name  one.  Besides,  they  are  absolute}}'  assignees  to  the  subject ; 
why  may  they  not  as^gn  the  subject  to  the  petitioners  for  their  several  rights 
of  liferent  and  fee  ? 

Kaimes.  This  is  not  like  the  case  of  fFeems,  where  the  trustees  were  all 
dead  or  refused  to  accept,  and  where,  if  the  Court  had  not  interposed,  the  sub- 
ject must .  have  been  lost  to  the  trust-:  but  here  is  a  trust  actually  exercised, 
which  the  trustees  wish  to  rid  themselves  of,  and  to  throw  it  on  the  Court. 

Gardenstoi^.  ah  the  cases  mentioned  as  precedents,  respected  trusts  of 
a  public  nature,  and  meant  to  be  perpetual :  here  there  is  no  more  but  a  pri- 
vate temporary  trust.  If  the  trustees  give  up  the  right  of  trust,  there  is  ho 
harm  done;  it  will  fall  to  the  |)ersons  for  whose  behoof  the  trust  was -at  first 
created. 

President.  The  Court  cannot  interpose  :  the  trust-right  has  taken  effect, 
and  is  actually  exercised.  Trustees  must  not  imagine,  that,  whenever  they  are 
tired  of  their  office,  they  can  slip  their  necks  out  of  the  collar,  and  leave  the 
trust  to  be  extricated  by  the  Court.  At  this  rate,  tutors,  whenever  they  incline 
to  be  no  longer  tutors,  may  apply  to  the  Court  for  the  nomination  or  a  factor 
loco  tutoris. 

On  the  20th  February  I776,  "  The  Lords  refused  the  .petition/' 

For  the  petitioners,  Henry  Erskine. 


1776.   -January  23.     William  Wilson  and  Company  against  Alexander 

ExLibt  and  Others. 

INSURANCE. 

Deviation. 

\^Fac.  ColL^  VII,  208 ;  Dkt.^  App.  No.  1.  j  Insurance,  No.  2.] 

Hailes.  In  the  icase  of  Steven  and  Douglas,  we  had  the  opinion  of  Mr 
Dunning,  and  no  opinion  to  the  contrary.  Now  we  have  agiain  the  opinion  of 
Mr  Dunning,  and  also  that  of  Mr  Wallace,  who  has  great  experience  in  mari- 
time matters,  and  we  have  no  opinion  of  lawyers  to  the  contrary.  I  must 
therefore  hold,  that  they  speak  the  opinion  of  the  Courts  where  questions  of 
insuranee  have  been  more  frequt^ntly  i^tated,  and  ^re  better  understood  than 
vrith  us. 

Gardenston.    I  prefer  the  opinion  of  practical  merchants  to  that  of  lawyers, 
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eminent :  and  here  we  have  the  opinion  of  merchants  opposed  to  that 

of  lawyers.  Instead  of  touching  at  Leith,  the  ship  went  on  to  Morrison's  Haven  ; 
it  suffered  nothing  there,  but  came  out  safe,  and  afterwards  was  lost  when  it 
was  in  the  course  confessedly  insured.  In  the  case  of  Steven  against  Ihu<rlas, 
the  loss  was  during  the  deviation.  I  think  that,  on  a  fair  construction  of  the 
policy,  the  insurers  are  liable. 

Kaimbs.  My  simple  opinion  is,  that  insurers  and  insured  ought  to  act 
strictly,  and  that  corals  of  justice  ought  to  observe  the  same  exactness.  As  to 
this  particular  voyage,  it  matters  little ;  but  it  is  of  moment  that  a  general  rule 
be  observed :  if  it  be  broke  through  here,  it  will,  by  degrees,  be  broke  through 
in  other  cases,  and  this  will  open  a  door  to  lawsuits,  which  are  always  to  be 
avoided,  especially  in  mercantile  matters. 

Kennet.  There  is  a  difficulty  here,  because  the  deviation  was  small,  and 
that  the  ship  was  not  lost  till  after  it  had  returned  into  the  course  insured. 
The. ship  had  liberty  to  call  at  Leith;  this  excludes  the  liberty  of  calling  at 
any  other  port  She  went  to  Morrison*s  Haven,  which  lengthened  the  voyage 
and  increased  the  risk. 

Covington.  The  insurers  are  liable  if  the  deviation  was  not  the  cause  of 
the  loss. 

Elliock.  I  was  not  present  at  the  determination  of  the  case  of  Steven 
against  Douglas,  and  I  doubted  as  to  the  judgment.  If  the  policy  was  once 
forfeited  by  the  deviation,  it  could  not  afterwards  revive  by  the  ship's  return- 
ing  into  its  course. 

Justice-Clerk.  In  Douglass  case,  the  vessel  was  lost  in  the  course  of  the 
deviation.  If  we  "go  into  so  judaical  an  interpretation  of  a  policy  of  insurance 
as  that  here  contended  for,  we  shall  ruin  all  insurance  in  this  country,  and 
oblige  our  merchants  to  insure  in  England,  where  the  notions  of  underwriters 
are  more  liberal.  In  this  case  we  have  the  opinion  of  the  most  eminent 
underwriters  at  London  that  the  insurers  are  liable. 

MoNBODDO.  I  should  have  ^reat  respect  for  those  opinions,  had  I  seen  the 
case  on  which  their  judgment  was  founded.  If  there  was  a  deviation,  the  in- 
surance  was  voided. 

AucHiNLECK.  Insurance  is  a  bonajide  contract :  he  who  insures  one  voyage 
is  not  liable  for  another  ;  but  I  do  not  see  any  deviation  here. 

Kaimes.  If  the  policy  had  said,  "  You  have  liberty  to  touch  at  Leith,  but 
nowhere  else,"  could  the  insured  have  gone  bonajide  to  Morrison's  Haven  ?  Is 
not  what  has  happened  equivalent  to  the  case  put  ? 

President.  In  the  case  of  Steven  against  Douglas,  I  thought,  at  first, 
that  the;  underwriters  were  bound,  but  I  altered  my  opinion  on  seeing  the 
sentiments  of  the  merchants  in  England.  I  perceive  we  have  the  opinion  of 
some  of  those  very  merchants  on  the  side  of  the  insured,  and  that  on  a 
good  ground  of  equity :  a  certain  d^ree  of  deviation  was  allowed  in  this 
case.;,  and,  besides,  the  insurers  here  si^gned  a  policy  not  in  the  terms  of  the 
order  of  the  broker.  They  ought  to.  have  signed  it  as  presented  to  thetn,  or 
not  at  alL 

On  the  23d  January  I776,.  •«  Th^  Lorda  repelled  the  reaabns  df  suspeti^ 
sion/* 
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Act.  A.  Crosbie.    Alt.  Hay  Campbell.    Reporter,  Aiva« 
Diss.  Hailes,  Monboddo. 

[More  should  have  dissented,  from  the  teDdency  of  their  arguments,  but 
they  were  moved  by  specialties.] 
Keversed  on  appeal. 


1776.    January  24.    John  Malloch  against  Trustees  of  Barbara  Blair. 

HUSBAND  AND  WIFE. 

Wife  preferable  for  the  interests  of  a  sum  in  a  bond  belonring  to  herself,  until  she  is  taken 
home  and  alimented  by  her  husband,  and  even  then  for  renajment  to  her  of  a  sum  not 
failing  under  the  Jus  mariti  which  the  husband  had  upliftecL 

IFaculty  Collection,  VII.  16? ;  Dictionary,  5846-] 

Gardenston.  The  trust-deed  itself  mentions  the  purpose  of  marrying.  It 
was  fraudulent  in  the  woman  to  make  such  a  deed. 

President.  I  see  no  fraud  here.  The  husband  had  not  any  right^ur^  nm- 
riti  to  the  principal  sum.  The  interest  was*  secured  to  the  wife,  for  very  good 
causes, — that  she  might  not  starve.  This  might  have  been  done  in  a  marriage- 
contract. 

Kennet.  The  husband  was  allowed  to  uplift  part  of  the  money  belonging 
to  his  wife,  in  consequence  of  this  deed,  and  he  cannot  now  be  heard  against  it. 

Kaimes.  a  man  makes  his  addresses  to  a  woman  upon  the  supposition  that 
she  has  a  fortune  to  a  certain  extent.  After  the  parties  are  agreed,  it  would 
hot  be  just  that  the  wife  should  have  it  in  her  power  to  disappoint  the  jus  ma- 
riti.  But,  here,  nothing  was  done  that  was  not  agreeable  to  the  former  com- 
muning. 

JusTiCE-CLEfiK.  It  is  a  hard  case  if  the  law  stands  against  this  poor  woman. 
I  cannot  lay  so  much  stress  on  the  nullity  of  the  bans,  as  thrice  proclaimed  on 
one  Sunday ;  for  such  is  the  practice,  diough  I  observe  that  the  trustees  rest 
much  of  their  argument  here.  The  only  effect  of  this  would  be  to  set  aside  the 
trust-right  This  was  by  no  means  an  onerous  debt.  A  provision,  made  by 
a  wife  for  satisfying  former  creditors,  might  be  an  onerous  deed,  but  it  is  im- 
possible to  term  a  deed  onerous  which  is  merely  in  her  own  favour.  I  incline 
to  hold  the  trust-deed  to  be  void  and  null.  But  then  here  is  L.100  bearing 
annualrent  by  bond.  The  principal  sum  was  heritable  as  to  the  husband,  al- 
though he  was  entitled  to  the  interest :  but  there  was  great  reason  that  the 
woman  in  this  case  should  be  preferred  to  the  interest  of  her  own  money.  The 
law  has  not  said  that  the  husband  shall  have  the  Whole  benefit  of  the  jus  ma^ 
riti,  and  yet  not  be  liable  to  perform  his  part.  See  case  of  Ogilvie  against  The 
Creditors  of  Hedderwick.  L.80  has  been  uplifted :  this  was  a  donation  which 
the  wife  mav  still  revoke.    The  husband  is  bound  to  aliment  the  wife ;  she 

4R 
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may  therefore  retain  the  interest  of  L«100  till  the  husband  replaces  the  L^80, 
and  finds  security  to  aliment  her. 

*  MoNBODDo.  I  think  that  the  general  point  is  of  great  consequence,  and 
that  no  woman  can  make  a  settlement  to  disappoint  the  jus  martti  of  her  fu- 
ture husband.  But  in  this  case  the  husband  ought  to  find  surety  for  aliment- 
ing, and  also  for  replacing  the  L.80. 

Covington.  Marriage  is  a  legal  assignation  to  the  husband.  Strange  would 
be  the  consequence  were  this  rule  departed  from.  A  husband  has  often  no 
fund  but  his  own  industry.  Is  there  any  example^  in  our  practice,  of  obliging  a 
husband  to  find  caution  to  aliment  his  wife  ?  When  there  are  settlements,  it  has 
been  found,  and  justly,  that  the  husband  must  fulfil  his  obligations ;  for,  there, 
there  is  a  mutual  contract ;  but  when  there  is  no  contract,  and  the  parties  rely  on 
the  law,  the  case  is  difierent.  If,  however,  the  husband  uplifted  the  L.80,  the 
wife  may  recal  it. 

Kaimes.  I  would  be  very  unwilling  to  depart  from  general  rules  j  but  here 
there  is  an  exception.  The  wife  executed  the  deed  after  proclamation  of  bans  : 
it  will  not  stand  good  if  properly  objected  to.  But  who  is  it  that  complains  ? 
The  husband ;  who  had  formerly  agreed  to  make  a  settlement  There  lies  a 
personal  exception  against  him.  [The  fact  was  denied,  though,  I  suspect, 
without  reason.]  As  to  the  L.80, — ^if  it  was  unwarrantably  levied  by  the  hus- 
band, the  wife  may  say,  I  will  hold  the  L<£  until  you  repay  me  the  L.80,  or 
replace  it. 

Gardensi^n.  Although  I  do  not  think  that  the  jus  mariti  can  be  disap- 
pointed under  pretence  of  retaining  for  aliment,  yet  I  think  that  there  is  more 
in  the  other  point.  The  wife  may  say.  You  shall  not  touch  the  L.5  till  you  re- 
turn the  L.80. 

Elliock.  My  notion  of  the  case  was  th}s,-^The  friends  were  averse  to  the 
marriage.  Being  unsuccessful  in  their  opposition,  they  next  endeavoured  to 
secure  part  of  the  fund  by  having  the  L.100  settled,  while  they  suffered  the 
husband  to  levy  the  L.80 ;  so  that  I  consider  this  ad  equivalent  to  a  marriage- 
contract. 

On  the  7th  December  1776,  "  The  Lords  found  Malloch  and  his  wife  pre- 
feraUe  for  the  annualrents  of  the  sum  in  question,  varying  Lord  Elliock's  in- 
terlocutor, who  had  preferred  the  trustees  for  principal  add  annualrents ;  but, 
on  the  24th  January  1776,  they  appointed  a  curator  ad  litem  to  the  wife,  and 
found  that  she  was  entitled  to  retain  the  L.5  yearly,  by  way  of  aliment,  until 
she  was  taken  home  by  the  husband ;  and  eveti  in  that  event  found  that  the 
husband  was  not  entitled  to  uplift  the  L.5  until  he  replaced  the  L.80 ;  and  re- 
mitted to  the  Ordinary  to  proceed  accordingly." 

Act.  W.  Nairne.    AU.  J.  Boswell. 


.*•'•' 
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177iS.    February  7.    Datid  Thojjbok  against  William  Duncan. 

PACTUM  ILLJCITUM. 
Action  denied  upon  a  bill  granted  for  smuggled  goods.  ^ 

IFaculttf  Coltepthn,  VII.  184 1  4pp*  h  Pac.  lUicil.,  No.  1.] 

Hailks.  Is  not  this  in  effect  an  action  for  liquidating  the  profits  of  con- 
traband adventure?   How  can  a  Court  of  Justice  determine  on  such  questions  ? 

Justice-Clerk.  This  is  plainly  the  sequel  of  a  smuggling  contract.  The 
contract  is  not  completed :  How  can  action  lie  for  implement?  This  is  going 
farther  than  the  Court  has  hitherto  gone.  Suppose  two  persons,  on  ship-board, 
having  a  large  quantity  of  contraband  commodities :  they  divide  it ;  it  is  seized 
on  coming  on  shore  :  Can  action  lie  to  the  one  for  recourse  against  the  other  ? 
What  difference  is  there  between  that  case  and  the  present  one,  where  the 
division  was  made  the  day  after  the  landing,  and  while  the  subject  was  still 

liable  to  be  seized  ?  .  ,        ,     , 

Kaimes.  Suppose  I  should  buy  a  greater  quantity  of  tea  than  the  law  per- 
mits: the  officers  of  the  law  seize  it;  am  I  bound  to  pay  the  price,  when  the 
subject  is  evicted  ?  I  am  not.  The  case  here  is  much  stronger.  There  was  an 
actual  bargain  for  smuggling  of  tea,  and  part  of  the  tea  was  evicted :  How  can 
the  seller  pursue  for  the  price  ?  ^.j-..^^  ui 

Covington.  The  tea  comes  to  land,  and  is  dividea :  Can  a  man  be  al- 
lowed to  refuse  payment  of  his  share  ? 

President.  I  am  very  confident  that  action  would  not  be  allowed  in  Eng- 
land in  such  a  cause,  and  that  it  was  so  decided  by  Lord  Chief-Justice  de  Grey 
in  the  Court  of  Common  Pleas.  I  do  not  choose  to  bind  myself  by  English 
law  •  but,  in  revenue  matters,  the  laws  of  the  two  nations  are  the  same,  and 
the  principles  ought  to  be  the  same.  The  judgment  of  the  English  Courts  af- 
fords a  precedent  to  be  copied  after. 

On  the  7th  February  1776,  "  the  Lords,  in  respect  that  the  case  was  between 
two  smugglers  for  implement  of  an  unlawful  contract,  found  that  no  action 
lay'*  altering  the  interlocutor  of  Lord  Gardenston,  Ordinary,  and  their  own 
interlocutor  of •• 

Act.  Crosbie.    Alt.  W.  Nairne. 

Diss.  Covington,  Kennet,  Stonefield.    Non  liquet,  Monboddo,  EUiock. 

The  judges  who  voted  that  no  action  lay,  were  Justice-Clerk,  Kaimes,  Aucb- 
inleck,  Hailes,  President. 
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1776.      February  8.      Francis  Strahan,  Trustee  for  the  Creditors  of  Dr 

Matthew  Stewart,  against  Sir  John  Whiteford.' 

ADJUDICATION. 

One  haTing  a  disposition  in  security  over  lands  held  and  possessed  by  his  debtor  en  minute 
of  sale,  without  infeftment,  cannot  complete  his  right  by  adjudication  in  implement  of 
the  minute  of  sale  led  against  the  grantor  of  that  minute,  as  the  person  last  invested 
with  the  feudal  right. 

^Faculty  Collection^  VII.  1 88  ;  App*  L  ;  Adjudication,  No.  7.] 

Covington.  This  is  a  very  anomalous  sort  of  right  under  which  Sir  John 
claims.  In  a  question  with  the  creditors  he  held  it  to  be  an  adjudication  of  the 
lands  ;  but,  with  Dr  Stewart,  an  heritable  bond.  I  cannot  find,  either  in  books 
or  in  precedents,  any  thing  of  this  nature.  Sir  John  Whiteford  had  a  double 
remedy  ;  he  might  have  led  an  adjudication  in  implement  in  name  of  Dr  Stew- 
art, or  he  might  have  adjudged  from  Dr  Stewart,  and  taken  infeftment,  which 
would  have  validated  his  own  infeftment.  But  what  has  been  done  in  this  case 
is  quite  a  novelty.  I  have  inquired  at  men  of  better  knowledge  than  myself, 
and  they  never  heard  of  such  a  thing.  The  adjudication  is  in  itself  a  contra- 
diction. Suppose  that  Sir  John,  instead  of  an  heritable  bond,  had  got  a  tack 
with  an  infeftment  in  the  old  form,  with  an  assignation  to  writs  and  evidents, 
and  upon  that  had  adjudged  the  lands  to  belong  to  him  from  Airds,  Doctor 
Stewart's  author.  Would  that  have  been  good  ?  It  is  impossible  that  it  should. 
The  objection  which  Sir  John  makes  to  his  completing  his  right  in  the  per- 
son of  Doctor  Stewart,  is,  that  this  would  have  brought  in  other  creditors.  I 
doubt  as  to  that ;  but,  supposing  that  it  would,  that  was  the  fault  of  Sir  John's 
doers.  If  they  had  looked  into  the  records,  they  would  have  seen  whether 
Doctor  Stewart  had  granted  other  infeftments ;  and  as  he  had  not,  they  would 
have  secured  the  interest  of  their  client. 

Kaimes.  If  the  question  had  been  of  an  assignation  of  a  simple  minute  of 
sale.  Sir  John  Whiteford  might  have  adjudged  from  Airds.  He  might  have 
taken  another  method,  by  first  infefting  his  author,  and  then  himself.  The 
name  of  an  adiudication  in  implement  misleads  us.  If  the  question  were  as  to 
a  purchaser,  the  Act  I66I  would  not  apply.  But  here  both  parties  are  credi- 
tors. Sir  John  says.  Here  is  an  adjudication  in  implement,  but  ad  quem  effec^ 
turn  ? — not  to  get  the  estate,  but  to  secure  the  debt.  A  creditor,  in  whatever 
way  he  makes  up  his  title,  must  still  be  considered  as  a  creditor  on  the  footing 
ofthe  Act  1661. 

MoNBODDo.  In  new  cases,  such  as  this,  I  see  no  harm  in  trying  new  fonns» 
if  agreeable  to  principles.  If  Dr  Stewart  had  secured  his  minute  of  sale, 
in  security  to  Sir  John,  Sir  John  might  have  led  an  adjudication,  eiliier  in  his 
own  name  or  in  the  name  of  Doctor  Stewart.  The  same  thing  in  effect  has 
been  done  here :  The  lands  are  disponed,  and  he  is  assigned  to  the  writs  and  evi* 
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dents :  What  could  that  be  but  the  minutes  of  sale  ?  It  is  the  same  thing  as  if 
the  minute  of  sale  had  been  nominatim  assigned.  It  has  been  observed  that  Sir 
John  put  himself  in  two  shapes :  that  was  very  proper ;  it  would  have  been  an 
error  had  he  only  adjudged  an  heritable  bond  from  Airds,  who  had  no  right 
of  reversion.  If  Sir  John  had  made  a  circuit,  it  is  admitted  that  he  would 
have  validated  his  prior  infeftment.     He  has  done  what  is  equivalent. 

Justice-clerk.  The  heritable  bond  convened  rights  and  evidents,  i.  e.  the 
minute  of  sale.  On  the  common  principles  of  law  he  might  have  adjudged  in  . 
die  name  of  Doctor  Stewart  from  Airds,  but  he  might  also  have  adjudged  in  his 
own  name,  as  being  in  the  right  of  his  author.  This  denuded  Airds,  because 
Airds  was  bound  to  denude  in  favour  of  Doctor  Stewart's  assignee.  But  this, 
from  the  very  nature  of  the  adjudication,  would  be  no  more  than  a  security  for 
payment  of  the  bond.  When  a  minute  of  sale  is  assigned,  it  matters  not  what 
was  the  intention  of  the  assignation.  Why  will  the  law  deny  the  effect  to  it  ? 
I  cannot  see  that  Sir  John  has  been  guilty  of  any  departure  from  the  principles 
of  the  feudal  law.  As  to  the  equity  of  the  matter,  that  is  out  of  the  question  ; 
for  surely  Sir  John  contracted,  bonajidey  believing  that  Dr  Stewart  was  infeft. 
As  to  a  pari  passu  preference,  by  the  Act  1661,  that  does  not  apply  to  this 
case,  for  the  competitors  are  not  adjudgers  from  Doctor  Stewart. 

Gardenston.  Of  the  opinion  nrst  delivered.  This  adjudication  seems  to 
be  perfectly  erroneous.  It  is  an  adjudication  upon  the  right  of  a  creditor ; 
whereas  the  diligence  ought  to  have  been  in  the  right  of  the  person  who  was  in 
the  right  of  the  purchase,  or  minute  of  sale.  We  ought  to  distinguish  between 
Sir  John  Whiteford's  right  and  Doctor  Stewart's  right  by  the  minute  of  sale. 
The  conveyance  to  the  minute  of  sale  did  not  vest  it  in  Sir  John,  for  Doctor 
Stewart  was  not  denuded.  The  right  of  the  author  ought  first  to  have  been 
made  perfect  before  Sir  John  could  make  his  right  perfect.  That  could  only 
be  done  by  some  proceeding  in  the  name  or  on  account  of  Doctor  Stewart. 

Alva.  The  obligation  on  which  Sir  John  adjudged,  wasj  the  same  sort  of 
obligation  with  that  in  which  the  Airds  were  bound. 

Kennet.  This  seems  a  very  anomalous  right.  The  assignation  to  writs  and 
evidents  does  not  imply  a  .conveyance  of  the  right  itself.  Sir  John  had  a 
method  of  completing  of  his  titles  in  the  name  of  his  author ;  but  that  he  did 
not  follow. 

Covington.  It  is  an  evident  mistake  that  the  assignation  to  writs  and  evi- 
dents implied  a  conveyance.  Suppose  that  the  right  in  Doctor  Stewart  had 
contained  a  procuratory  and  precept.  Sir  John  might  have  completed  his 
authors  right  in  that,  but  he  could  not  have  infeft  himself. 

President.  I  never  could  understand  that  the  assignation  to  writs  and  evi- 
dents conveyed  the  right  itself.  Whenever  I  see  an  innovation  in  form,  I  am 
cautious  of  admitting  it ;  for  I  cannot  know  the  consequences  of  it.  There  is 
no  example  of  such  a  diligence. 

Kaimes.  Gave  up  his  opinion,  and  yielded  to  the  opinion  that  the  assigna- 
tion to  writs  and  evidents  did  not  convey  the  minute  of  sale. 

On  the  8th  February  1776,  "  The  Lords  reduced  Sir  John  Whiteford's  ad- 
judication.'' 

Act.  D.  Rae.    AU.  R.  McQueen.    Repartert  Hailes. 

Diss.  Justice-Clerk,  Monboddo. 
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N.B.  Here  there  was  a  strange  original  blunder,  which,  for  more  securitj, 
was  sought  to  be  amended  by  another  blunder* 


^^t^'^m^K^ 


1776-    February  16.     Mackc^nzie  Brown  against  Thomas  Carmichakl  and 

OtH£ES. 

PRISONER. 

A  debtor,  after  having  been  liberated  on  the  act  of  grace,  may  be  again  impriaoned  on  the 

fiame  diligence. 

In  November  1775,  the  pursuer  was  incarcerated  in  the  tol booth  of  Peebles, 
on  a  caption  at  the  instance  of  Thomas  Carmichael,  his  creditor.  On  2Sd 
December  following,  the  pursuer  was  liberated  under  the  Act  of  Grace.  His 
creditors  being  displeased  with  his  subsequent  conduct,  and  alleging  that  he 
improperly  interfered  with  the  management  of  a  factor  appointed  by  them,  he 
was  again  apprehended  and  imprisoned  on  the  same  diligence,  on  26th  January 
1776.  The  pursuer  applied  for  relief  to  the  Court,  by  petition,  craving  that 
he  might  be  set  at  liberty.     The  application  was  opposed  by  the  creditors,  who 

Pleaded, — That  the  proper  and  only  remedy  open  to  the  pursuer,  in  such  a 
case,  is  to  apply  for  the  benefit  of  the  cessio  bonorum. 

The  Act  1696  does  not  prohibit  the  proceedings  complained  of,  and  the 
creditors  are  ready  now  to  aliment  the  petitioner.  The  statute  was  intended 
solely  for  relief  of  the  burgh,  and  did  not  at  all  abridge  the  creditor's  right  of 
imprisoning. 

Abercrombie  against  5ra(/iV,  19th  June  I759 ;  Pollock^  Nov.  1769. 

The  following  opinions  were  delivered  :— 

Covington.  The  Act  of  Parliament  I696  is  partly  intended  for  ^t  relief  of 
unhappy  prisoners.  It  binds  the  creditor-incarcerator  to  aliment.  When  the 
creditor  witiidraws  the  aliment,  this  implies  a  consent  to  liberation.  I  would 
not  say  that  the  creditor  is  barred  from  doing  diligence  again,  yet  I  think  that 
if  he  naeans  to  incarcerate  again,  he  ought  to  charge  again,  or  give  some  other 
intimation,  that  the  debtor  might  have  warning,  so  as  to  prevent  incarceration 
anew. 

MoNBODDO.  I  doiibt  whether  the  debtor  could  have  been  incarcerated  even 
on  the  same  debt.  By  refusing  to  aliment,  the  creditor  seems  to  renounce  his 
right  of  charging  on  the  same  debt. 

Kaimes.  a  cessio  bonorum  is  the  proper  mode  for  setting  a  man  free  who 
has  remained  so  long  in  prison  as  to  give  evidence  that  he  means  to  make  no 
concealment  A  man  in  such  case  cannot  be  again  incarcerated  on  the  same 
debt,  unless  there  is  a  change  of  circumstances.  But  the  act  of  grace  stands 
on  a  different  footing  ;  it  is  for  the  sake  of  royal  burghs,  while  the  debt  and  the 
diligence  remain.  If  that  is  the  case,  what  hinders  the  creditor  again  to  im. 
prison  the  debtor  ?    It  is  said  that  here  there  is  a  presumed  consent.    Why  so  ? 
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I  may  perhaps  be  not  able  to  aliment  the  prisoner  at  one  time,  though  I  may 
at  anotner.  I  may  let  him  out,  believing  that  he  has  acted  fairly,  and  I  may 
again  imprison,  him  on  suspicion  that  he  means  to  defraud  me.  Here  the 
debtor  has  no  cause  of  complaint,  nor  have  the  magistrates.  There  might  be 
reason  for  allowing  a  new  imprisonment,  only  in  consequence  of  a  new  intima- 
tion ;  but  I  see  no  authority  in  practice  for  this.  There  was  no  bad  purpose 
here.    The  incarceration  was  only  to  keep  the  man  out  of  the  way. 

Hailes.  It  is  admitted  by  the  creditor,  that  he  imprisoned  this  man  anew, 
not  with  the  view  of  obtaining  payment  of  his  debt,  and  that  it  was  impossible 
to  obtain  payment  of  his  debt  that  way ;  but  it  is  said  that  Brown  was  trouble- 
some to  the  trustees  of  his  creditors,  and  therefore  this  device  was  thought  of 
in  order  to  quiet  him :  but  is  not  the  law  strong  enough  to  keep  M'Kenzie 
Brown  within  its  rules  as  well  as  the  rest  of  the  king's  subjects  ?  The  Judge 
Ordinary  could,  upon  a  proper  appHcation  made  to  him,  have  forced  the  debtor 
to  submit  to  the  regulations  of  the  law. 

Covington.  We  have  in  practice  something  analogous  to  a  new  intimation 
to  the  debtor :  an  obligation  to  remove,  without  warning,  has  been  found  not 
sufficient  to  authorise  a  summary  removing. 

GAftDEKSTON.  The  right  of  creditors  is  concerned  here  \  a  sacred  right, 
which  ought  not  to  be  weakened,  especially  in  times  like  ours*  If  we  depart 
from  the  doctrine  of  the  two  decisions,  Abercromibie  and  Pollock^  we  confound 
that  material  distinction  which  there  is  between  the  cessio  bonorum  and  the  act 
qf  grace.  The  sense  of  the  statute  I696  is,  that  the  creditor  shall  aliment,  if 
he  will  confine :  from  inadvertency,  he  may  have  omitted  to  aliment,  but  where 
is  the  wrong  done  when  he  is  willing  to  aliment  ?  The  only  thing  which 
seemed  to  afford  an  opening  was,  that  the  creditor  had  neglected  to  ramish  a 
new  aliment ;  but  that,  it  now  appears,  is  not  the  case.  There  would  be  rea- 
son for  requiring  new  diligence,  had  that  been  ever  required  in  practice. 

Ju8Tic£-cL£RK.  Of  the  Opinion  of  Lord  Kaimes  and  Lord  Gardenston :  the 
not  alimenting  formerly,  may  have  been  owing  to  incapacitv  or  to  neglect ; 
there  may  be  a  third  cause.  I  come  to  have  information  that  my  debtor  is 
possessed  of  funds,  and  therefore  I  procure  his  imprisonment  anew«  The  cre- 
ditors, here,  are  willing  to  let  the  debtor  out  of  prison,  upon  his  agreeing  not 
to  molest  their  management :  this  is  a  reasonable  offer,  and  shows  that  there  is 
no  intention  to  oppress,  though  it  is  a  private  oSor  with  which  the  Court  has 
no  concern. 

President.  The  Act|  I696,  was  partly  intended  for  the  benefit  of  the 
borough,  partly  for  the  benefit  of  the  prisoner.  The  judgment  pronounced  in 
1709  seems  to  be  just.  It  prohibits  a  new  incarceration  nisi  causa  cognita  ;  that 
is,  there  must  be  reason  given.  Here  the  creditors  have  fairly  said  that  they 
do  not  imprison  with  the  view  of  recovering  their  debts.  I  do  not  like  this.  If 
the  man  behaved  ill,  let  him  be  punished,  but  let  him  not  be  imprisoned  in  mo- 
dum  pmue.  If  he  is  a  fraudulent  bankrupt,  the  creditors  may  nave  the  aid  of 
the  law  against  him« 

On  the  I6th  February  1776,  ^^  the  Lords  dismissed  the  complaint** 

Act^  A.  Scrymgeour»  J.  Swinton.    Alt.  A.  Wight 

Disi,  Covington^  Monboddoi  Alva>  Hailes,  Frindent* 


688  DECISIONS  REPORTED  BY 


1776.    February  93.    Gborge  Thompson  against  William  Cadokl  and  Sons* 

TACK. 

[Supplement,  V.  p.  tf  16.] 

MoNBODDo.  If  there  was  no  obligatioo  on  the  landlord  to  repair,  I  should 
think  that  he  was  not  bound  to  repair.  When  a  tenant  takes  possession  of  a 
particular  farm,  he  takes  it  as  possessed  by  the  former  tenant. 

Covington.  Doubts  as  to  the  general  doctrine  laid  down  by  Lord  Mon- 
boddo,  but  thinks  that  in  this  case  the  master  is  not  bound  to  repair. 

Kaimes.  Giving  possession  of  a  house  is  as  necessary,  from  the  nature  of 
the  covenant,  as  giving  possession  of  the  land.  It  is  implied  in  the  covenant 
that  the  tenant  shall  have  possession,  and  shall  have  a  house  to  live  in.  But 
here  there  is  a  special  covenant.  The  repairing  of  the  houses  was  a  circum- 
stance that  could  not  have  been  overlooked :  the  omission  therefore  must  have 
been  intentional. 

JusTiCE-cLERK.  From  the  nature  of  the  grant  the  general  lessees  had  right 
to  all  obligations  of  outgoing  tenants.  I  must  presume  that  the  outgoing  ten- 
ants  were  bound  to  keep  the  houses  in  repair  ;  tor  that  is  a  common  obligation 
on  tenants  all  over  Scotland.  The  lessees  therefore  must  be  presumed  to  have 
taken  the  houses  as  they  were,  or  as  the  former  tenants  were  bound  to  make 
them.  It  is  plain  that  the  intentions  of  the  lessors  were  to  stipulate  a  nett 
sum.  The  English  creditors  could  not  know  the  extept  of  the  burdens,  but  the 
lessees  did. 

Covington.  I  doubt  greatly  as  to  the  grounds  on  which  Lord  Monboddo 
put  this  case. 

On  the  23d  February  I776,  '*  The  Lords  sustained  the  defences  and  assoiU 
yied  ;"  adhering  to  Lord  Aucbinleck's  interlocutor. 

Act.  R.  McQueen.    Alt.  J.  Swinton. 


1776.     February  29.     Elizabeth  Kirkland  and  Others,  Petitioners. 

TAILYIE. 

Entail  of  houses  within  burgh — Registration  of  entails. 

David  Cunninghame,  baker  in  Edinburgh,  executed  three  deeds :  By  the 
first,  he  disponed  to  David  Cunninghame,  his  only  son,  and  the  heirs  whatso- 
ever of  his  body ;  whom  failiAg^  to  his  eight  daughters,  equally,  share  and  share 
alike,  and  the  heirs  whatsoever  of  .their  bodies,  respectively,  a  house  and  shop, 
part  of  a  Temple  tenement  in  the  city  of  Edinburgh.     By  the  second  deed»  Mr 
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Cannioghanie  disponed  two  dwelling-houses  in  Edinburgh,  in  favour  of  the 
petitioner  Elizabeth  Kirkland,  his  wife,  in  liferent,  in  the  event  of  her  suryiv* 
ing  him ;  and,  after  her  death,  to  his  six  unmarried  daughters,  or  such  of  them 
as  should  be  alive  and  unmarried  at  their  mother's  death,  equally,  share  and 
share  alike,  under  condition  that,  on  the  marriage  or  death  of  any  one  or  more 
of  them,  their  share  should  devolve  on  the  surviving  unmarried  sisters ;  and, 
after  the  death  or  marriage  of  the  last  of  them,  to  David  Cunninghame  his  son, 
and  the  heirs  whatsoever  of  his  body,  in  fee ;  whom  failing,  to  the  disponer's 
eight. daughters,  equally,  and  the  heirs  whatsoever  of  their  bodies,  respec- 
tively ;  whom  failing,  to  his  own  nearest  heirs  and  assignees  whatsoever. 

Both  of  these  deeds  contained  prohibitory,  irritant,  and  resolutive  clauses, 
by  which  David  Cunninghame,  the  disponee,  was  debarred  from  selling,  con« 
£racting  debts,  or  altering  the  order  of  succession,  without  the  consent  of 
the  disponer's  two  sons-in-law^  until  his  son,  the  disponee,  should  attain  the  age 
of' thirty. 

By  the  third  deed,  Mr  Cunninghame  conveyed  his  personal  estate  to  his  wife 
in  liferent,  and  to  his  son  in  fee ;  and  he  also  appointed  the  petitioners  tutors 
and  curators  to  his  children  under  age. 

-  On  Mr  Cunninghame's  death,  the  petitioners  applied  to  the  Court  tQ  have 
the  deeds  recorded  in  the  register  of  taiiyies.  Doubts  being  entertained  how 
far  these  deeds  fell  under  the  Act  1685,  in  regard  the  subjects  therein  con- 
tained were  tenements  in  the  city  of  Edinburgh,  the  Court  appointed  the  case 
to  be  stated  in  a  memorial.  The  petitioners  argued,  that  the  Act  1685  was 
not  limited  to  lands^  but,  on  {he  contrary,  authorised  the  subjects  *^  to  tailyie 
their  lands  and  estates,^* — ^which  last  term  must  include  all  kinds  of  heritage. 
A  search  was  made  in  the  record  of  entails,  and  the  petitioner  subjoined  a  list 
of  various  instances  in  which  tenements  in  royal  burghs  had  been  entailed,  and 
the  entails  recorded.  The  legislature,  in  the  Act  10th  Geo.  III.  c.  51, 
viewed  the  Act  1685  in  the  same  light  The  title  of  that  statute  is,  <<  An  act 
to  encourage  the  improvement  of  lands,  tenements^  and  hereditaments,  held 
under  settlements  of  strict  entail." 

•    The  following  opinions  were  delivered  :— 

Justice-clerk.  This  is  not  an  entail,  but  an  interdiction  to  continue  till 
the  heir  should  attain  the  age  of  thirty,  and  then  the  fetters  are  to  ily  off. 
There  was  an  easy  method  to  make  this  effectual,  without  registering  the  deed 
as  an  entail.  An  inhibition  might  have  been  executed  at  the  instance  of  the 
substitutes. 

Kaimes.  There  are  two  things  here, — 1^/,  The  subject;  2rf/y,  The  clauses. 
As  to  the  Jirst^  our  office  is  ministerial ;  and,  if  there  is  an  entail,  we  m^ust 
register  it  ministerially.  But  I  reserve  to  myselfthepowerof  judging  whether 
houses  fall  within  the  sense  ot*  the  statute,  when  that  question  comes  to  be 
tried.  As  to  the  second,  the  question  is.  Whether  there  is  here  an  entail  ?  I  think 
not  There  was  no  occasion  for  an  Act  of  Parliament  enabling  a  man  to  limit 
Ills  heir.    The  meaning  of  the  Act  of  Parliament  was  to  interpose,  so  as  to 

4  S 
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make  such  Hmitatioos  efieotuai  iaganut  crecUtcrs  and  parchaners  $  but  die  deed 
yjL  qtiestioo  is  npt  of  that  nature. 

MoNBOODO.  A  deed  of  settleineiit  ia  favour  of  heirs  aUoqui  $mcoe$8urip  if 
tecured  by  clauses  irritant  and  resolutive,  is  a  deed  in  terms  of  the  statute 
IG&S.  That  these  are  for  a  limited  time  does  not  vary  the  case.  The  purpose 
of  the  deed  is  evident :  the  entailer  considered  his  son  to  be  prodigal,  and  has 
therefore  restricted  him  until  he  arrive  at  the  age  of  thirty.  I  doubt  how  fiur 
the  method  of  inhibition  proposed  would  be  equally  efiectual. 

Gardekston.  I  see  great  disadvantages  as  to  the  entailing  of  houses. .  The 
second  question  is  very  serious.  This  is  the  only  rational  entail  that  I  ever 
saw.  It  is  not  the  establishing  perpetual  limitatians,  but  only  limitations  for  a 
season,  until  the  heir  diould  come  to  mature  judgment.  An  entail  only  Umit* 
ing  the  substitute,  first  in  order,  would  be  good :  Why  should  it  be  less  good, 
when  the  entailer  is  more  moderate  in  his  ideas  ? 

Covington.  I  do  not  think  that  this  Court  is  merely  ministerial.  The  sta- 
tute, as  it  has  been  interpreted,  required  registration  of  entails  prior  to  the  Act 
as  well  as  posterior.  Entails  prim  to  the  Act  could  not  be  r^stered  in  a  re- 
gister which  did  not  exist ;  and  therefore  the  particular  interposition  of  a  Court 
was  necessary,  and  the  legblature  committed  the  power  to  this  Court.  An  en- 
tail not  in  terms  of  the  statute  cannot  be  registered ;  for  it  is  not  such  an  en- 
tail as  the  statute  requires  to  be  registered.  As  to  the  second  point,  it  is  an 
odd  construction  of  the  law,  that  because  an  entailer  has  not  done  what  he 
ought  to  have  done,  but  has  made  the  limitations  temporary  instead  of  perpetual, 
that  therefore  the  entail  is  not  good.  In  some  entaUs  one  series  of  heirs  is 
limited  and  another  is  free  from  limitations.  Shall  we  refuse  to  register  such 
an  entail,  because  in  some  events  it  may  be  ineffectual  ?  Or  ought  we  to  register 
it  only  as  far  as  it  can  be  effectual  P  The  deed  in  question  is  a  most  rational 
entail. 

Hailes.    As  to  the  second  point,  I  am  of  the  opinion  delivered  by  Lord 
Covington  and  Lord  Gardenston.     As  to  the  Jirstj  I  think  that  the  Court,  in 
allowing  the  registration  of  entails,  acts  ministerially,  and  no  otherwise.    Hence 
it  is  that  no  relation,  or  interest  of  judges,  prevents  their  sitting  and  giving 
judgment  on  such  registration.    When  the  entail  of  Blair  Drummond  was  pre- 
sented to  be  registered.  Lord  Kaimes  was  in  the  chair,  and  signed  the  interlo- 
cutor, though  his  lady  was  a  near  substitute,  and  soon  after,  by  an  act  of  Provi- 
dence, became  possessor  of  the  estate  under  that  entail.   In  another  case,  the  hJbe 
Earl  of  Morton  applied  to  have  his  father's  entail  registered,  but  under  a 
caveat  that  he  might  be  heard  to  object  to  the  entail.   The  Court  would  not  re- 
ceive the  caveat,  but  ordered  the  entail  to  be  simply  registered.     This  shows 
that  the  Court  acted  ministerially*   We  have  many  examples  of  houses  entailed, 
from  the  first  volume  in  1692,  down  to  I765 :  Why  should  we  vary  an  ancient 
practice  ?  The  question.  Whether  houses  are  estates,  in  terms  of  the  statute  is 
still  entire.    Sir  G.  Mackenzie,  an  eminent  lawyer,  and  who  has  wrote  on  en* 
tails,  entailed  his  own  house  in  Edinburgh.     It  is  true  that  he  also  entailed 
lands,  but  they  were  totally  disconnected  from  the  house  ;  and  it  is  remarkable 
that  the  entailed  house  was  afterwards  sold  in  consequence  of  a  special  Act  of 
Parliament.     Inconveniences  may  arise  from  the  entailing  of  houses,  but  they 
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Iiave  not  been  hitbferto  felt»  for  no  fuestioa  has  been  nioved  as  to  thifr.  When 
the  inconveniency  is  felt,  the  question  will  be  tried.  The  registration  of  an 
eatail  mnisterialb/  will  not  hurt  that  question  when  it  shall  occur.  * 

AucHiNLECK.  I  always  thought  that  in  thl»  the  Ckxiltt  acted  ministerially. 
We  have  never  read  the  entails  produced  before  us.  Were  we  to  judge  of  the 
fvopiiety  of  entails,  we  ought  to  order  them  all  to  be  printed  and  lodged  in  our 
boxes.  If  we  reftne  to  register  an  entail,  and  then  the  heir  sells,  or  contracts 
debt,  may  we  not  be  KaUe  in  damages  in  the  event  of  the  entail  being  proved  a 
valid  deed  ?  ^ 

JcsTiCE^OLCRic    Gzv9  up  his  opinion  as  to  the  first  point. 

On  the  29th  February  I776,  "  The  Lords  ordered  the  deed  to  be  recorded." 

Petit^oher,  A*  Murray.    Alt.  Absent 

Dm.  As  to  first  point,  Gardenston,  Covington,  As  to  second,  Kaimes ;  but 
cMilyone  vote  put,  in  general  terms^ 


1775.    June  29,  and  1776,  March  5,    Agnes  Watson  against  Agnes  Mathie. 

DILIGENCR— TUTOR  AND  CURATOR.  ' 

Co-curators  were  not  found  obliged  to  recover,  from  one  of  their  nuinber,  funds  which  had 
come  into  his  hands  privato  nomine^  as  he  had  continued  solvent  until  the  expiry  of  the 
curatory. 

IFac.  C0IL9  VII.  p.  294  ;  App^  /.,  DiUgence^  No.  1.] 

Ju8Tic£>-Cx/£RK*  In ,  the  ^  case  of  Rae  the  question  has  not  been  fully  agi« 
tated,  for  diia  good  reason,  that  Rae  had  the  actual  intromissions,  and  conse- 
quently would  be  liable  at  any  rate»  It  seems  pretty  extraordinary  that  minors 
who  may  act  for  themselves,  without  curators,  should  be  restored  against  an 
act  which  every  major  would  rationally  do.  Here  there  was  an  election  by 
minors,  who  were  raqjorermUaii  proaimii  made  in  terms  of  law,  with  this  quality 
adjected,  that  the  curators  should  not  be  liable  for  omissions.  How  are  the 
minors  lesed,  or  how  can  you  get  curators  to  act,  if  that  quaUty  i§  not  adjected  ? 
I  observe  that  every  one  authority  stands  on  this  side. 

HaiXiSS.  I  wiJl  not  say  that  this  question  was  fully  agitated  from  the  bar^ 
but  I  am  sure  that  it  was  deliberately  considered  by  the.  bench*  [Resumed  the 
arguments  as.stated  in  the  notes,  l6th  July  1773.} 

Covington.  I  do  not  see  bow  the  Court  can,  in  decency,  give  a  different 
judgment  here  than  what  it  gave  in  the  case  of  Rae.  The  only  diffetence  is  as 
^  to  greater  or  smaller  intromissions.  The  arguments  resumed  by  Lord  Hailes 
are  unanswerable.  The  contrary  doctrine  would  be  exceedingly  dangerous  to 
minors,  for  they  act,,  as  we  all  know,  by  the  advice  of  those  very  persons  who 
are  named  curators.     How  can  we  dispense  with  the  making  up  of  inventories? 
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Even  a  curator  named  bv  the  father,  with  a  dispensation  as  to  omissions^  would 
be  liable,  if  he  n^lected  to  make  up  inventories. 

CoALSTON.  Of  the  same  opinion  with  Lord  Justice-Clerk,  but  think  that  the 
specialty  of  omitting  to  make  up  inventories  is  conclusive. 

Gardenston.  The  rule .  is  derived  to  us  from  the  civil  law,  from  whence 
we  have  got  so  many  good  lessons.  There  is  strong  analogy  for  supportii^ 
this.  It  is  only  by  virtue  of  a  statute  that  a  father  may  dispense  with  tne. omis- 
sions of  a  curator,  whom  he  names.  If  we  extend  this  to  minors,  just  coming 
int  o  the  business  of  life,  the  worst  consequences  will  ensue.  We  also  have  de« 
cisions,— one  in  Forbes,  the  case  of  Littk  of  Libertofif  the  other  in  this  very 
case. 

MoNBODDo.  The  Ordinary  went  very  far  in  finding  that  the  judgment 
against  Rae  was  not  binding  against  the  other  curators.  I  do  not  see  how 
we  can  dispense  with  the  public  law  which  makes  curators  liable  for  omis- 
sions.    This  case  is  clear,  both  as  to  common  law,  and  as  to  statute  law. 

Justice-Clerk.     Candidly  acknowledged  that  he  was  convinced  by  the  ar- 
guments which  he  had  heard,  and  that  he  had  been  misled  by  an  ambiguity  in 
the  expressions  used  by  Lord  Stair  when  speaking  of  the  decision.  Curator  qf 
the  Earl  qf  Buccleugh. 
•  ^  ^      On  the  29th  June  1775,  "  The  Lords  found  that  the  defender,  as  represent- 
/^ I  ^  /  XV.  /    V  y    ina  Mathie,  the  curator,  is  liable  for  omissions  as  well  as  for  intromissions }" 
/,  ,.^:>  ^^^'f\/    ajjliering  to  Lord  Auchinleck's  interlocutor. 
/ vjj  ^^  ^c/.  W.Craig.    Alt.  Mat.  Ross. 

1776.  March  5.  Kevnet.  There  was  no  such  neglect  here  as  to  make 
the  curators  liable,  for  Rae  was  solvent  for  six  years  afler  the  curatory  ex- 
pired. 

Hailes.  One  of  the  minors  was  nineteen  years  of  age  when  the  curatory 
commenced,  so  that  afler  his  majority  Rae  remained  solvent  for  nine  years. 
What  hindered  Rae  being  called  to  account  during  that  space  ?  And  how  are 
we  to  suppose  that  the  curators  could  have  ascertained  the  debt  in  the  course  of 
two  years,  which  the  parties  themselves  have  not  done  in  a  much  longer  space  ? 
Kaimes.  Here  was  a  very  intricate  account  made  much  more  diffioult  by 
the  delay.  The  error  of  the  curators  was  in  neglecting  to  bring  the  account  to 
a  liquid  balance. 

Covington.     If  the  Ordinary's  interlocutor  is  supported,  hard  will  be  the 
situation  of  minors.     One  curator  intromits,  the  other  curators  never  caU  him 
to  account.     They  do  not  even  constitute  the  debt  against  him.    They  have 
failed  in  their  duty.     A  count  and  reckoning  was  requisite. 
^      I  On  the  5th  March  1776t  *'  the  Lords  found  the  heirs  of  Mathie,  the  curator, 

\  liable ;  altering  Lord  Auchinleck's  interlocutor :"  but,  8th  August  1776»  they  re* 

i       turned  to  his  interlocutor. 
{  4ct.  W.  Craig.    Alt.  M.  Ross. 


\ 


I 
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1770.    March  5.    John  Belchier,  and  James  William  Belchier,  his  Son, 

against  Charlton  Palmer  and  His  Attorney. 

RANKING  AND  SALE. 

A  creditor  baving  brought  a  process  of  rankii^  and  sale  of  the  estate  of  his  deceased  debtor, 
and  the  debtor's  apparent  heir  having  at  the  same  time  brought  an  action  of  sale,  under 
the  Act  1695,  and  the  two  sammonses  haying  come  into.  Court  on  the  same  day ;  Finmd 
that  the  latter  had  the  preference,  it  being  ai£nitted  that  it  was  unnecessary  to  proceed 
with  both. 

The  pursuer  John  Belchier,  Samuel  Belchier,  and  William  Belchier,  were 
brothers,  and  all  of  the  city  of  London.  William,  the  youngest  brother,  hav- 
ing bought  the  estate  of  Grange  in  Scotland,  he  settlea  the  same  in  favour  of 
his  wife  in  liferent  and  the  heirs  of  his  own  body  in  fee ;  whom  failing,  to  the 

Jursuer,  John  Belchier,  his  eldest  brother,  in  liferent,  and  to  the  other  pursuer, 
ames  W.  Belchier  in  fee. 

William  Belchier  having  died  in  embarrassed  circumstances,  the  defender,' 
and  others  of  his  creditors,  used  diligence  against  his  estate.  The  defender 
raised  an  action  of  constitution  against  the  pursuers,  as  heirs  of  provision  to 
William  Belchier,  in  which  they  gave  in  renunciations ;  upon  which  decreet 
was  pronounced  in  favour  of  the  defender,  in  common  form.  The  defender 
also  raised,  and  obtained  decree  in  a  process  of  adjudication,  and  then  pro* 
ceeded  to  bring  a  process  of  ranking  and  sale,  on  the  Acts  1681  and  1690, 
in  which  the  pursuers  were  called,  as  apparent  heirs  of  provision. 

On  the  other  band,  the  pursuers,  in  order  to  expedite  the  payment  of  the 
creditors,  and  at  the  same  time  to  secure  for  themselves  any  reversion  which, 
might  exist,  bit>ught  an  action  of  sale,  on  the  Act  1695,  as  apparent  heirs  of 
William  Belchier.  The  two  summonses  came  into  Court  on  the  same  day  ^ 
and,  as  it  was  unnecessary  that  both  should  be  proceeded  in,  the  question  oc^ 
curred.  Which  ought  to  have  the  preference  ?  Memorials  having  been  ordered 
to  the  Court,  it  was 

Pleaded  by  Mr  Palmer,  That  James  William  Belchier  having  renounced  to 
be  heir  to  his  uncle,  he  could  not  thereafter  insist  in  an  action  of  sale  under 
the  Act  1695.  This  is  the  first  time  that  such  a  thing  has  been  attempted. 
Renunciation  divests  an  apparent  heir  of  that  character ;  and  so  it  has  oeen 
found  in  a  question  under  the  Act  1621,  c.  7,  that  heirs  who  had  renounced 
after  majority  were  not  entitled  to  redeem  the  adjudications  of  creditors  af- 
fecting their  predecessor's  estate ;  jAf^zca/Zti  against  Const on^  Z7th  January  1680, 
£r9k.,  2. 12.  49*  The  modern  device  of  an  apparent  heir  indirectly  redeem* 
ing .  such  adiudications,  by  a  conveyance  to  a  trustee,  merely  proves  that  it  is 
understood  tnat  an  apparent  heir,  after  renouncing,  has  no  title  in  his  own  right 
to  redeem  the  adjudications  of  creditors,  being  divested  of  the  character  of  ap- 
parent heir.  In  this  case  there  is  no  probability  of  any  reversion  to  the  heir  i 
and,  therefore,  as  he  has  no  inducement  to  carry  through  the  process,  he  will 
probably  abandon  it,  or  he  may  die ;  in  either  of  which  cases  all  the  expenses 
will  be  lost }  as  the  creditors  cannot,  in  such  an  event,  take  up  the  process  aud 
bring  it  to  a  conclusion } — Creditors  qfHanUlton,  29/A  June  1749* 


694  DECISIONS  RBPORTBD  BY 

Pleaded  by  the  Pursuers, — Imo,  The  process  at  the  heirs'  instance  oueht  to 
be  preferred  ;  because,  besides  serving  tne  same  purpose  fts  the  action  of  sale 
at  the  instance  of  the  creditors,  it  serves  the  further  purpose  ^of  securing  the 
payment  of  any  reversion  of  ):^e  price  to  the  heir.  Qdo,  It  is  less  expensive 
than  the  creditor's  action.  In  the  latter  there  roust  be  a  proof  of  bankruptcy, 
and  the  whole  debts  Hiu&t  be  ranked  before  the  sale  can  proceed  ;  while  in  the 
former  the  estate  may  be  infitantly  brought  to  sale  without  proof  of  the  ances- 
tor's bankruptcy,  and  withoat  any  previoiid  ranking ;  and,  in  the  event  of  the 
price  being  sufiknent  to  pay  the  debtee  without  raiikiia^  at  all*  Stuh  As  to  the 
objection  that,  if  the  heir  shall  desert  the  action,  the  creditors  cannot  take  it  «p — 
this,  in  the  Jfirsi  place,  proves  too  much  }  for,  at  this  rate,  if  the  heir's  pro- 
cess had  been  even  far  advanced,  it  ought  to  be  stopped  as  sboo  as  amr  of  the 
creditors  choose  to  bring  a  ranking  and  sale,  and  thus  the  object  of  the  Act 
1695  be  defeated.  But,  at  any  rate,  the  objection  is  unfounded.  The  pur* 
suers  deny  that,  if  they  should  desert  their  action,  it  is  incompetent  for  the  cre<« 
dltors  to  take  it  up.  It  is- the  generlil  rule,  in  all  actions,  that^  if  the  pursuer 
deserts  the  cause,  the  defender  may  bring  it  to  a  conclusion ;  and»  in  processes 
of  ranking  and 'sale  in  particular,  the  pursuer  is  considered  as  a  trustee  for  the 
whole  defenders,  any  of  whom  may  take  it  up  if  the  pursuer  die  or  desert  tba 
cause.  So  found  in  the  case  of  ArklaWt  6th  January  1750.  There  can  be  no 
reason  why  this  should  not  also  obtain  in  the  case  of  a  sale  by  aq  apparent 
heir,  the  object  of  which  is  the  ssune,  in  which  the  same  parties  appear.  The 
case  of  Hamiltoriy  cited  by  Mr  Palmefi  was  no  decision  oatbe  general  point 
whether  the  creditors  could  insist  in  a  process  brought  by  the  apparent  heir. 
It  was  the  case  of  a  single  bill  given  in  by  some  of  the  creditors,  which  was 
not  refused,  but  allowed  to  lie  over  until  the  heir  shotSd  decistre  himself.  It 
does  not  appear  that  the  heir  had  abandoned  the  action.  In.  point  of  fact,  he 
did  not  abandon  it,  but  afterwards  followed  it  out,  a&d  sold  toe  estate,  which 
happens  to  be  the  very  same  estate  now  in  question.  But  |f  the  Court  bad 
been  of  the  opinion  suggested  by  Lord  Kilkerran,  it  is  evident  they  would  have 
refused  the  petition  as  incompetent,  and  lef);  the  creditors  to  bring  a  process  of 
sale  at  their  own  instancy. ,  In  truth,  therefore,  what  the  Caujpt  did  in  the  case 
of  Hamilton,  favours  the  pursuers'  arguments  as  it  rather  intiimites^  thf^t  if  the 
heir  had  continued  obstinate,  the  Court  would  have  granted  the  prayer  of  the 
petition,  which  was  allowed  to  lie  over 4  4ft (^  As  to  the  idea  that,  the  heir's  re« 
nunciation  bars  him  from  afterwards  bringing  a  process  of  saU  under  the  Act 
1695;  it  is,  in  the  first  place,  an  absurd  plea  m  the  bands  of  the  defender ; 
because,  if  James  William  Belchier  is  not  to  be  regarded  as.  the  appitreiat  heir, 
the  creditor's  own  process  is  inept,  they  themselves  having  called  bim  and  bis 
father  only  as  apparent  heirs.  But,  moreover,  the  objection  is  unfounded^ 
The  object  of  a  chame  to  enter,  at  the  instance  of  a  creditor  against  an  app^i* 
rent  heir,  is  to  force  him  to  enter  to  his  predecessor,  that  the  creditor  may  sua 
him  for  his  debt.  By  renouncing,  the  apparent  heic  refuses  to  enter  for  tbo 
said  effect ;  but  this  goes  no  further  than  to  leave  the  ancestor's,  estate  open  to 
the  diligence  of  that  particular  creditor.  The  apparent  h6ir  does  not  thereby 
lose  his  character  of  neir.  Oh  the  c6ttttfafryi  he  may  afterwards  ent^iby  $er^ 
vice,  notwithstariding  his  renunciation.    Eriik.,  ^  !«•  4!9«  and  5,^  8.  A7* 


■LORD  :HAII,fiS.  A 

The  fijiiflofwniig^  o^iDioBs  were  delnner^d : — 

I 

•  I 

Kaim^s^  An  apf^arent  heir  has  no  right  to  the  estate  till  his  prQdecessoj 
debts  are  paid.  The  creditors  have  an  inherent  right  to  the  estate,  and  I  woii 
prefer  them. 

Gardenston^  The  Act  of  Parinrmeot  gives  a»  tight  of  sdUng  to  th^  ap{^ 
rent  heir.  He  can  have  no  interest  to  retard  the  sale,  for  his  only  hope  is  frq 
the  reversion  of  the  price.  It  is  pkin  that  the  renuociaticm^of  the  appate; 
heir,  a  necessary  itieasure,  and  always  followed,  cannot  bar  hisa. 

Xaimes.  An  apparent  heir,  by  delaying  the  steps  of  sale,  may  have  an  oj 
|>ortumty  of  picking  up  debts,  and  of  procuring  compositions. 

MoNBODDO.  If  the  creditors  see  any  tergiversation,  they  may  take  up  tlj 
sale ;  so  that  the  only  objection  which  remains,  is  that  of  the  heirs  having  r^ 
aoonced,  which  is  nxything  in  the  present  case. 

Covixo'TOK.  I  incUne  to  the  plea  for  the  apparent  heir.  In  that  case  tli 
estate  is  sold  before  the  ranking,  which  is  a  great  advantage. 

ICaiic£s.  Quve  op  his  opinion  on  the  consideration  mentioned  by  Loii 
Covington* 

EixiocK.  This  is  the  first  time  thst  an  apparent  heir  ever  pretended  to  0{i 
|>ose  a  sale  brought  by  the  creditors  of  his  ancestor.  The  statute  in  his  favou 
di^s  not  repeal  the  statute  1681. 

Kennet.  There  is  nothing  in  the  renunciation ;  for  an  apparent  heir  alwayi 
rtoounces,  in  order  to  prevent  the  constituting  of  debts  against  himself.  Everj 
inconveniency  (keaded  may  be  avoids  by  the  creditor's  taking  up  the  sale,  ii 
t^se  the  apparent  heir  protracts  matters.  The  sale  at  his  instance  is  more  ex 
l^ditious  and  cheaper  than  the  other. 

On  the  5th,  March  1776,  '*  The  Lords  preferred  the  sale  at  the  instance  ol 
the  apparent  heh^" 

^c^.  J.  Swinton.    i^/^  A.  Elphinstone. 

Reporter,  Keanet 


1776.    March  6.    John  Henderson,  Younger  of  Fordel,  agamst  Captain 

Hugh  Dalritmfle. 

MEMBER  OF  PARLIAMENT— SASINE— WADSET. 

l.THtat  te  he  aecoun ted  such  a  wadset  as  to  entitle  to  a  vote  for  a  Member  of  Parliament. 

Sah^ubpado  de  rdrovendendo. 
4.  ^Found  ao  oligectieii  to  a  sasine,  that  the  person  8ai4  to  have  appeared  as  attorney  was, 

in  the  clause  of  delivery,  by  an  obvious  mistake,  stated  to  have  given  sasine  to  the  party 

said  to  have  appeared  as  bailie,  the  characters  being  reyersed. 

[^Faculty  Collection,  VIL  p.  201 ;  Diet.,  App.  Z,  Mem.  of  Par.,  No.  2,  and 

Supp.  V.  586.] 

N.B.  in  this  celebrated  c^u&e  I  make  no  observatioBS  on  the  manner  of 
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splitting  the  votei  by  which^  in-tbe  end,  the  Qualification  of  Captain  Dalryro^le 
was  found  good,  while,  if  the  question  had  been  put,  whether  is  the  qualifica- 
tion good  or  not  ?  the  Court  would  have  divided  seven  '<  not  good,''  against 
three  **  good." 

As  to  the  question  whether  the  sasine  was  regular  or  null :— 

Hailes.  This  sasine  is  null.  At  the  beginning  we  have  A.  B.  as  sheriff,  and 
C.  D.  as  attorney.  In  the  end  we  have  C.  D.  as  sheriff,  and  A.  B.  as  attorney. 
How  are  we  to  know  who  was  sheriff  and  who  attorney?  It  appears  from  the 
sasine  that  both  were  attorney  and  both  sheriff.  This  may  have  been  from  the 
error  of  the  notary,  in  using  one  name  instead  of  another ;  but  all  errors  in 
public  instruments  are  owing  to  the  errors  of  those  who  draw  them  up.  If  we 
overlook  the  error  of  the  notary  in  this  case,  where  are  we  to  stop  ?  And  must 
we  not  sanctify  every  error  in  sasines  ?  This  will  not  be  disagreeable  to  those 
who  are  tired  of  feudal  forms,  but  if  we  once  become  indifierent  as  to  feudal 
forms,^we  lose  our  own  law,  and  we  know  not  what  we  must  assume  in  its  stead. 
The  cases  quoted  in  support  of  this  blundered  sasine  are  not  in  point.  That  of 
Cheyne^  in  Lord  Dirleton,  was  not  properly  a  decision.  As,  however,  the 
judges  gave  their  opinion,  I  shall  suppose  it  to  be  a  decision.  There  the  same 
person  was  held  forth  as  the  bailie  or  sheriff  throughout  the  whole  sasine,  and 
the  only  error  was  that  in  the  clause  of  tradition.  The  bailie  A.B.  was  said  to 
have  infeft  the  foresaid  attorney  A.  B.  [Instead  of  C.  D.]  This  is  merely  a  slip 
of  the  pen,  for  still  the  bailie  was  exactly  designed.  In  the  case  of  Captain 
Livingston^  a  name  was  given  to  one  of  the  officers  of  the  law,  different  at  the 
end  of  the  sasine  from  what  it  was  in  the  beginning.  But  he  was  described  so 
as  to  prevent  any  ambiguity ;  and  the  bailie,  the  other  officer  of  the  law,  was 
distinguished  from  him  in  every  part  of  the  instrument.  As  to  the  case  of 
Chalmers^  the  Court  varied  in  opinion,  and  was  greatly  divided,  even  to  the 
last.  There,  however,  there  was  no  contradiction  nor  ambiguity ;  there  were 
only  some  words  left  out  in  transcribing,  which  the  Court  thought  might  be 
supplied.  I  did  not;  and  still  continued  in  the  first  opinion  of  the  Court.  If 
such  monstrous  errors  are  permitted  in  sasines,  an  instrument  of  sasine  will  be 
a  superfluous  ceremony,  and  the  notary,  in  time  to  come,  has  no  more  to  do 
than  to  certify  that  sasine  was  given.  \ 

MoNBODDO.  The  objection  to  the  sasine  is  not  good.  Here  is  merely  a 
misnomer ;  the  word  dictiLS  explains  the  whole,  and  leaves  no  ambiguity. 

Kaimes.  I  cannot  get  over  th^  objection  to  the  sasine.  We  must  either 
quit  sasines  altogether,  or  support  the  law  as  to  them.  Would  this  sasine  be 
held  good  in  competition  among  creditors  ?  How  do  we  know  that  earth  and 
stone  were  delivered  to  a  certain  attorney.  A  sasine  must  be  perfect  in  itself; 
it  can  neither  be  cut  down  nor  supported  by  collateral  evidence.  The  instru-> 
ment  is  our  evidence,  and  we  cannot  go  beyond  it. 

Covington.  I  am  not  clear  to  find  this  sasine  null,  because  I  cannot  recon- 
cile such  a  judgment  with  the  former  decisions  of  the  Court,  particularly  in  the 
case  oi  Captain  Livingston.     [He  said  that  the  sasine  was  blundered.] 

Kennet.  As  to  the  sasine  I  am  not  clear.  I  do  not  think  that  a  sasine  can 
be  mended  by  witnesses ;  but  I  think  that  sasine  was  here  given,  and  that  the 
only  error  is  in  putting  one  man's  name  instead  of  another. 
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Elliock.  The  objection  to  the  sasine  is  unanswerable.    If  we  sustain* /Ai5,  it 
will  put  an  end  to  all  instruments  of  sasine. 
^LVA.    Thought  that  the  objection  to  the  sasine  was  good. 
On  the  6th  March  1776,  "  the  Lords  repelled  the  objection  to  the  sasine.' 
Diss.  Kaimes,  Elliock,  Alva,  Hailes. 


Qu^er.  Whether  there  was  here  a  proper  wadset  ? 

MoNBODDO«  This  is  a  tight  to  a  superiority,  which  is,  if  properly  constitut- 
ed, a  good  title  for  voting.  The  question  then  is  as  to  the  nature  of  the  right. 
It  is  only  a  proper  wadset,  of  all  redeemable  rights,  that  gives  a  title  to  vote. 
A  good  deal  of  argument  has  been  used  to  prove  that  other  redeemable  rights 
than  proper  wadsets  are  better  rights,  and  better  entitled  to  vote  than  proper 
wadsets  j  but  this  I  cannot  understand.  A  proper  "wadset  and  a  sale  under  re- 
version  are  different  rights  by  the  law  of  Scotland.  In  Reg.  Mag.  a  wadset  is 
just  what  is  called  vadium :  our  word  wad  is  derived  from  vadium.  It  is  ex- 
plained in  our  ancient  law  to  be  a  right  of  pledge^  vadium  rei  mobilis  aut  immo- 
hilis.  In  the  Roman  law,  the  one  is  pignus^  the  other  hypotheca.  This  is  quite 
different  from  a  sale  under  reversion,  or  pactum  de  retrovendendo.  Vadium  is 
truly  an  impignoration  of  land  for  debt.  In  later  practice  a  wadset  and  sale 
under  reversion  have  been  often  confounded.  But  in  Reg.  Mag.^  and  long 
after  the  date  of  that  work,  there  was  no  confusion  of  the  terms  ;  for  in  those 
times  a  ssde  under  reversion  was  not  known.  It  appears  from  Act  28th,  Pari. 
1469,  that  sales  under  reversion  was  then  a  new  invention  ;  see  Lord  Kaimes*s 
note  on  that  subject.  Craig  observes  the  same  thing  ;  de  regressu  nulla  Jit  men- 
iiOf  says  he.  A  wadset  is  a  debt,  and  implies  a  clause  of  requisition.  In  a 
proper  wadset  the  rents  go  for  payment  of  annualrent.  Does  not  this  imply  a 
debt?  For,  if  there  is  no  sors,  How  can  there  heusurte?.  The  question  is, 
Whether,  in  the  statute  I68I,  the  two  things  pactttm  de  retrovendendo,  et  vadium, 
were  confounded  ?  If  a  man  had  disponed  an  estate  redeemable  for  a  rose 
noble.  Would  that  have  given  a  right  to  vote?  I  think  not,  because  there 
was  no  debt.  The  Act  12mo  Annae  was  meant  to  set  aside  trusts  and  con- 
veyances redeemable  for  an  elusory  sum. .  The  former  was  obviated  by  the 
trust  oath  ;  the  latter  by  providing  that  no  redeemable  rights  but  proper  wadsets 
should  give  a  right  to  vote.  There  are  no  other  words  in  the  statute  which  can 
do  this,  if  they  are  not  the  words  now  under  our  consideration.  The  present 
right  is  plainly  a  sale  under  reversion,  and  not  a  wadset  of  any  kind,  and  there- 
fore is  no  proper  qualification. 

Kaimes.  I  have  heard  it  said  from  the  bar  (by  Mr  George  Wallace,)  that 
wadsets  were  introduced  as  appanages  for  younger  children.  It  may  be  so ;  but 
I  never  saw  any  such  smpanages.  It  would  have  been  better  had  the  counsel 
told  us  what  was  a  wadset  by  the  Act  168 1.  The  terms  of  that  statute  suppose 
that  all  wadsets,  proper  and  improper,  are  securities  on  land.     I  think  that  a 

I)roper  wadsetter  was  entitled  to  vote,  from  the  nature  of  the  thing :  all  the 
anas  in  Scotland  held  of  the  king.   A  proper  wadset,  to  be  held  of  the  reverser, 
gave  no  vote ;  but  if  held  of  the  king,  it  did,  there  being  a  charter  from  the 

4T 


698 


DECISIONS  REPORTED  BY 


king.  In  such  case  the  reverser  was  not  proprietor ;  for  the  wadsetter  was 
the  king's  vassal.  An  estate  sold  with  a  clause  de  reiravendendOf  is  different 
from  a  proper  wadset.  I  need  no  books  to  tell  me  this.  When  a  man  sells 
under  reversion^  the  money  that  he  seta  is  not  a  loan.  I  think  that»  by  the 
statute  1681,  a  sale  under  a  power  of  reversion  gave  a  vote:  thence  the  evil 
arose  of  elusory  sales  :  this  was  remedied  by  the  statute  of  Queen  Anne.  Per- 
haps that  Act  went  too  far,  by  declaring  that  no  redeemable  right,  except  a 
proper  wadset,  should  entitle  to  a  vote,  whether  the  price  was  elusory  or  not. 

Covington.     I  will  not  say  that  there  is  no  difference  between  a  sale  sub 
pacto  de  retrovendendo  and  a  proper  wadset ;  but,  in  this  case,  there  is  a  per- 
petual redemption,  which  I  never  saw  in  a  pactum  de  retrovendendo*     [It  is 
certain,  however,  though  Lord  C.  did  not  recollect  it,  that  there  are  such  rights.] 
In  an  actual  sale,  the  term  for  redeeming  is  always  limited.     When  the  term 
expires,  there  is  an  absolute  property:  and  so  it  is  just  the  same  thing  as  the 
case  of  apprisers  and  adjudgers.     Wadsets  were  originally  intended  as  a  secu- 
rity for  money ;  but  even  then  a  clause  of  requisition  was  not  insisted  for  by 
the  creditor,  because  he  generally  got  a  most  lucrative  bargain.     The  letter  of 
reversion  was  a  separate  obligation  in  favour  of  the  debtor.     Numbers  of  wad- 
sets, especially  of  late  years,  have  been  granted  where  there  was  no  borrowing 
of  money  mentioned.  Particularly,  in  the  case  of  Lord  Bakarras  and  Scotstarvet^ 
there  was  no  mention  of  borrowing  of  nraney :  that  was  only  collected  from 
circumstances.     It  must  be  frpm  the  circumstances  of  the  case  that  we  can 
know  whether  a  wadset  or  a  sale  under  reversion  is  intended.     It  is  not  essen- 
tial to  the  establishment  of  a  proper  wadset  in  modern  practice,  that  either  a 
loan  should  be  mentioned,  or  a  power  of  requisition.     I  cannot  conceive  a  rea- 
son for  the  legislature  distinguisning  a  sale  under  reversion  from  a  proper  wad- 
set in  matters  of  voting.     In  the  reason  of  the  thing,  the  man  having  a  right  to 
lands  by  sale  under  reversion,  has  rather  a  better  right  than  a  wadsetter.   [Per- 
haps,  about  1681,  sales  with  i\iQ  pactum  de  retrovendendo  were  so  conceived  as 
to  make  the  lands  to  be  held  base,  and  therefore  they  would  not  fall  under  the 
eye  of  the  legislature  in  a  question  as  to  crown  vassals.]     I  do  not  see  that  the 
Act  ISmo  Annae  meant  to  go  farther  than  the  Act  1681.  The  statute  of  Queen 
Anne  must  not  be  literally  interpreted  :  its  intendment  must  be  inquired  into. 
I  will  illustrate  this  by  some  obvious  examples :  a  revocable  right  is  not  a  re- 
deemable right ;  and  therefore  it  &lls  not  under  the  words  of  that  statute,  bat 
it  falls  under  the  Spirit.     A  sale  redeemable  after  an  100  years,  is  a  redeemable 
right ;  but  not  from  me.     It  will  never  subject  me  to  the  caprice  of  the  petson 
having  so  distant  a  power  of  redeeming.     It  is  under  the  words ;  but  not  under 
the  spirit  of  the  Act  of  Parliament.     Thus,  it  appears  that  the  statute  ISmo 
Anns  must  not  be  literally  interpreted  :  that  Act  confirms  what  the  Act  1681 
confirmed.     We  must  consider  ouid  actum  et  tractatunu     The  purpose  of  par- 
ties was  to  create  a  freehold  qualification.     If.  the  right  is  of  a  dubious  nature, 
we  must  presume  that  here  there  is  a  proper  wadset ;  for  such  right  was  neces- 
sary for  making  a  freehold.     How  can  we  suppose  that  the  one  would  give,  and 
the  other  take,  a  right  which  could  serve  no  purpose. 

Kennet.  We  must  judge  by  the  enacting  words  of  the  statute  ;  and  we  can- 
not limit  such  words  by  —  to  the  narrative.  The  question  is,  Whetlier 
is  this  a  redeemable  sale,  or  a  proper  wadset  ?    I  think  it  is  a  redeemable  sale  : 
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there  are  no  words  which  point  it  out  to  be  a  proper  wadset.  If  a  redeemable 
sale  had  bf  en  intei|ded,  the  words  could  not  have  been  other  than  they  are. 
The  meaning  of  the  parties  will  not  do  in  matter  of  votes.  Though  such  in- 
quiries  are  sometimes  made  in  matters  of  property,  in  constructing  of  votes,  the 
parties  must  take  care  that  there  be  no  dubiety.  The  law  does  not  call  upon 
us  to  aid  them.  Tbe  case  of  Cti/lc^irn,  quoted  for  the  respondent,  was  too  strong 
a  decision,  and  cannot  be  drawn  into  precedent.  The  case  of  Galbraith  was 
rightly  judged ;  for  there  the  right  was  clearly  a  proper  wadset,  though  it  con- 
tained no  clause  of  requisition, — which  clause  was  found  to  be  unnecessary.  In 
the  case  of  Colquhoun  against  Hamilton^  the  Court  thought  that  there  was  not 
a  proper  wadset.     It  was  in  its  circumstances  miich  like  the  present  case. 

Gardenston.  I  cannot  make  out  this  to  be  a  proper  wadset.  The  Act 
ISmo  Annse  is  our  text.  A  proper  wadset  is  essentially  different  from  a  redeem- 
able sale.  A  wadset  is  a  pledge  for  mon6y  advanced  in  loan  ;  but  here  there 
is  a  price*  In  tlie  ofae  there  is  a  pledge;  in  the  other  a  sale.  Wadset,  in  its 
nature,  implies  a  power  of  requisition  ;  while,  at  the  same  time,  it  gives  a  better 
security  than  personal.  There  can^be  ho  requisition  in  a  sale.  As  to  the  dis- 
tinction^  that  here  there  is  a  perji>etual  right  of  redemption,  arid  therefore  a 
proper  wadset,  I  think  that  the  right  becomes  the  more  elusory,  because  re- 
demption 13  perpetual. 

Alv4.  Whatever  may  have  been  ihe  original  difference  between  a  wadset, 
and  a  sale  under  reversion,  I  am  afraid  that  practice  h^s  departed  from  it. 
Though  I  disapprove  of  sudh  vbtes '  as  this, .  yet  I  cannot  distinguish  this  case 
from  a  case  of  property;  and^  in  case  of  property,  I  should  think  that  here 
there  is  a  proper  wadset. 

AucHiNi^ECK.  Here  is  a  picture  j  and  the  only  question  is,  Whether  it  has 
been  well  drawn  ?  There  has  been  great  bungling  here  in  a  ipatter  of  the  high- 
est consequence.  I  do  not  know  what  to  make  of  it.  I  think  the  picture  is  ill 
drawn. 

On  the  6th  March  1776>  **  The  Lords  found  that  this  right  was  a  proper 
wadset,  not  a  sale  under  reversion.'* 

Diss.  Gardenston,  Kennet,  Kaimes,  Monboddo,  Hailes.  [This  vote  was  car- 
ried by  the  casting  vote  of  Lord  Auchinleck  in  the  chair,  ^wno  thought  the  pic- 
ture better  dr<tam^  upon  Hearer  inspection.  Omnia fert  cetas,  animum  quoq.'] 

The  general  interlocutor  came  to  be — "  dismiss  the  complaint ;"  yet  of  the 
eleven  judges  present,  seven  gave  their  opinion  that  Captain  Dalrymple's  vote 
was  not  good,  and  four  only  that  it  was  good. 

Not  good, — Kaimes,  Gardenston,  Kennet,  Alva,  Elliock,  Monboddo,  Hailes, 

— 7. 

Good, — Stonefield,  Covington,  Ankerville,  Auchinleck,  (in  the  chair) — 4. 
There  was  a  reclaiming  petition  given  in,  but  the  cause  was  never  advised* 
Act.  J.  M*Laurin,  Hay  Campbell,  Advocate.    Alt.  A.  Holland,  D.  Rae,  R. 

M 'Queen. 
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1776.    March  8.    Patrick  Shank  against  William  and  Thomas  Forstth. 

JURISDICTION. 

The  freighter  of  a  ship  having  put  prohibited  goods  on  board  of  her,  in  consequence  of 
which  she  was  seized  and  condemned ;  Fomdj  That  an  action  of  damages  on  this  ac- 
count, at  the  instance  of  the  owners,  was  a  maritime  cause. 

The  defenders  freighted  a  vessel  belonging  to  the  pursuer,  for  a  voyage  to 
Gottenburgh.  The  avowed  object  of  the  voyage  was  to  bring  home  a  cargo  of 
iron  and  wood  ;  but  it  appeared  that  a  quantity  of  tea  and  spirits  were  taken  on 
board  and  smuggled  into  Scotland.  In  consequence  of  this^  the  vessel,  soon 
after  her  return,  was  seized  and  condemned  in  Exchequer.  The  pursuer,  al- 
leging that  the  defenders,  by  engaging  in  the  smuggling  adventure,  had  occa- 
sioned this  loss  to  him,  brought  an  action  of  damages  against  them  in  the  Ad- 
miralty Court,  concluding  for  £i56 :  10s.,  the  value  of  the  ship,  which  he 
alleged  had  been  forfeited  in  consequence  of  their  tortious  act,  and  for  a  further 
sum  of  damages  sustained  bv  the  loss  of  her  employment.  In  this  process,  the 
Admiral  '*  found  that  the  defenders  are  not  chargeable  with  any  part  of  the 
said  loss  and  damages.''  Of  this  judgment  the  pursuer  complained,  by  bill  of 
advocation. 

Pleaded  by  the  defender, — ^The  advocation  is  incompetent,  the  cause  being 
maritime.  The  action  is  founded  on  a  supposed  adventure,  in  carrying  prohi- 
bited goods  over  sea,  in  a  ship  freighted  from  the  pursuer.  The  cause,  there- 
fore, is  chiefly  maritime.  Stevens  against  The  Officers  qfthe  Customs^  lOtb  Feb- 
ruary 1761. 

Answered, — It  is  only  to  causes  strictly  maritime  that  the  Act  I68I  applies  ; 
but  the  present  is  not  a  case  of  that  kind.  It  is  an  action  of  damages,  founded 
upon  a  wrong  done  by  the  defenders.  The  obligation  to  pay  damages  is  an 
ordinary  civil  debt ;  and  it  makes  no  difference  upon  its  nature,  that  the  wrong 
out  of  which  Jt  arises  has  been  done  upon  the  hi^  seas.  Roxven  against  Dar^ 
ling,  21st  February  1694, — Crosbie  against  Corbet^  25th  February  I74I.  Ac- 
cording to  tlie  defenders'  doctrine,  an  action  of  damages  for  beating  a  man  at 
sea,  or  defaming  him  by  words  uttered  on  shipboard,  would  be  maritime. 

The  following  opinions  were  delivered  :— 

Covington.  It  is  difficult  to  ascertain  the  precise  limits  of  the  Admiral's 
jurisdiction.  A  contract  of  marriage  executed  at  sea  would  not  give  the  Ad- 
miral a  piivative  jurisdiction  as  to  it.  It  may  be  said  that  here  there  is  not  ac-^ 
tion  for  performing  a  maritime  contract,  but  rather  an  action  on  account  of  a 
tortious  act.  The  purchasing  of  the  unlawful  goods  was  on  land ;  and  the 
completing  of  the  tortious  act,  by  bringing  them  to  shore,  was  also  on  land.  At 
the  same  time,  this  is  a  mixed  case ;  for  this  was  a  breach  of  the  contract,  which 
was  to  land  lawful  goods.  But  I  think  that,  upon  the  whole,  the  matter  is 
maritime,  and  must  be  tried  in  the  first  instance  by  the  Admiral. 

Kaimes.    This  case  is  both  mercantile  and  maritime.    We  cannot  separate 
what  is  mercantile  from  what  is  maritime. 
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Gardenston.  I  think  that  this  is  a  maritime  cause,  or  contract  of  freight- 
raent  to  take  in  goods  of  a  certain  species.  In  place  of  that,  the  freighter  takes 
in  TOods  of  another  species,  which  is  prohibited ;  and  by  that  means  the  ship  is 
forMted.    This  is  a  breach  of  the  contract. 

MoNBODDO.  A  contract  of  freight  is  a  maritime  cause ;  and,  consequently, 
the  breach  of  that  contract  is  maritime. 

Hailes.  The  only  doubt  is  here,  that  the  breach  of  the  contract  did  not 
happen  till  the  goods  were  landed  ;  so  that  the  offence  for  which  the  ship  was 
condemned,  did  not  take  place  at  sea.  It  was  for  landing  goods,  not  for  hover- 
ing, that  the  ship  was  condemned. 

On  the  8th  March  I776,  "  The  Lords  found  the  case  maritime,  and  refused 
the  bill  of  advocation.*' 

Act.  G.  Wallace.    Alt.  Hay  Campbell. 

Reporter^  Covington. 


1775.    December  IQ*  and  I776  June  IS.    John  Beugo  and  James  Brtce  against 

David  Macleiry. 

JURISDICTION. 


Wbetber  a  Jodga-admiral-depute  has  jurisdiction  in  causes  merely  mercantile  ? 

[Foe.  CoU.  VIL  218 ;  Diet.,  App.  /.,  Jurisdiction,  No.  2.] 

Gardenstok.  I  think  that  the  Admiral-deputes  have  no  jurisdiction  in  mer- 
cantile  causes.  The  Judge-admiral  is  always  a  man  of  character  and  abilities. 
We  have  not  the  same  seciuity  as  to  the  Admiral-deputes.  There  may  be  no 
inconveniency  in  leaving  such  a  jurisdiction  with  the  Judge-admiral,  but  there 
may  with  the  Admiral-deputes.  The  jurisdiction  of  the  High-admiral  is  limited, 
by  Act  of  Parliament,  to  maritime  causes.  This  jurisdiction  has  been  extended, 
by  usage,  to  a  cumulative  jurisdiction  in  mercantile  causes,  and,  I  doubt  not, 
for  the  benefit  of  the  public ;  and  this  has  been  established  by  many  decisions. 
But  there  is  no  decision  in  favour  of  the  Admiral-deputes.  The  contrary  was 
expressly  found  in  the  case  of  Does  against  Campbell.  The  special  plea  of 
usage  in  that  particular  district  of  Clyde  is  out  of  all  sight.  A  jurisdiction  be- 
•  longing  to  a  class  of  judges  must  be  equal  in  all  its  parts :  it  must  belong  to  dl 
or  none.  I  can  have  no  notion  of  a  prorogation  unless  there  were  a  radical 
jurisdiction.  Parties  must  not  be  hurt  by  the  carelessness  or  ignorance  of  their 
procurators  in  inferior  Courts.  My  only  doubt  is  how  far  this  may  be  consi- 
dered as  a  cause  purely  mercantile.  It  looks  like  a  commission  for  bringing 
goods  from  a  foreign  country. 

Hailes.  The  general  question  occurred  in  the  case  of  Daes  and  Campbell^ 
as  to  the  Admiral-depute  on  the  Forth  at  Alloa,  but  it  was  not  determined  any 
further  than  that  the  Court  refused  to  sustain  the  jurisdiction  of  that  Admiral- 
depute,  who  had  not  formerly  assumed  a  jurisdiction  in  mercantile  causes.  The 
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judgment  however  went  that  length  that  it  found  the  Admiral-depute  on  the 
Forth  to  have  no  right  of  exercising  a  ciAnulative  jurisdiction  in  mercantile 
causes.  If  you  find  the  contrary  here,  there  will  be  one  law  on  the  Clyde  and 
another  on  the  Forth;  I  do  not  understand  how  Glasgow  comes  to  be  within 
the  commission  of  the  Admiral-depute.  Glasgow  is  situated  on  the  banks  of 
the  Clyde,  but  not  on  the  river.  Hamilton  is  as  much  on  the  Clyde  as  Glas- 
gow, and  indeed  the  Admiral-depute  says  that  he  exercises  his  jurisdiction  so 
far  up  the  river.  If  so,  Where  is  it  to  stop  ?  I  do  not  see  why  he  may  not 
trace  his  jurisdiction  up  to  the  source  of  the  river.  If  the  Admiral  of  (xallo- 
way  has  a  like  opinion,  he  will  go  up  the  Annan,  and  so  the  two  Admirals  will 
meet  at  Ettrick-stane. 

[N.B.  After  Lord  Hailes  had  said  this,  a  letter  from  the  Admiral-depute  was 
read,  wherein  he  expressed  the  same  idea,  and  said  that  he  understood  nis  juris- 
diction to  reach  to  where  wind  and  water  shears^  and  that,  where  his  jurisdic- 
tion ended,  there  the  jurisdiction  of  another  Admiral-depute  began,  so  that  it 
would  seem  that  all  Scotland  was  under  the  jurisdiction  of  one  Admiral-depute 
or  another.] 

Kaimes.  The  Admiral  has  a  right  to  try  maritime  causes,  in  the  first  in- 
stance, by  express  statute.  He  has  a  cumulative  jurisdiction  in  mercantile 
causes  by  use  and  wont.  It  does  not  follow  that  every  depute  has  the  same 
jurisdiction.  I  do  not  see  how  this  can  be  acquired  by  custom  alone,  when 
the  jurisdiction  has  not  been  controverted  either  in  his  own  court  or  in  this 
Court.  The  police  of  the  country  is  deeply  concerned  here.  A  multitude  of 
jurisdictions  is  a  very  unsafe  thing.  We  have  felt  this  evil  formerly,  and  have 
been  happily  relieved  from  it.  As  to  prorogation,  I  hesitate.  Commissa- 
ries judge  beyond  L.40  Scots  by  practice,  though  the  law  is  contrary.  But  I  am 
clear  that  this  is  in  no  respect  a  maritime  cause. 

AucHiNLECK.  The  prorogation  is  the  only  thing  which  occasions  any  diffi- 
culty. ^ 

Co  ALSTON.  The  Act  1681  does  not  limit  the  jurisdiction  of  the  Admiral  to 
maritime  causes.  I  have  no  doubt  of  his  jurisdiction  having  been  abante  estab- 
lished in  mercantile  causes.  JHis  possession  will  not  give  a  right  to  the  Ad- 
miral-deputes. But,  as  the  High-admiral's  jurisdiction  is  established  by  usage, 
I  take  it  that  a  like  jurisdiction  in  Admiral-deputes  may  be  established  by 
usage.  All  the  deputes  act  by  authority  from  the  High-admiral.  I  doubt  much 
as  to  the  extent  of  this  jurisdiction  to  Glasgow,  and  over  the  country.  As  to 
prorogation,  there  can  be  no  prorogation  de  causa  in  causam.  If  you  once  hold 
that  there  is  no  original  jurisdiction,  I  think  that  it  cannot  be  prorogated.  I 
am  perfectly  clear  that  this  is  no  maritime  cause.  A  maritime  cause  is  dis- 
tinguished from  a  mercantile  by  its  nature.  If  this  cause  were  held  to  be  mari- 
time, it  would  cut  off  one  half  of  the  causes  which  are  tried  in  this  Court  in  the 
first  instance.  But  I  think  that^the  party  should  pay  the  expense  in  the  infe- 
rior court,  just  as  was  done  on  an  objection  to, the  jurisdiction  of  the  Justices 
of  the  Peace  in  Galloway,  where  the  objection  was  not  moved  till  after  sen- 
tence. 

CoviNGTOx.     I  do  not  see  how  the  limits  of  this  jurisdiction  can  be  ad- 
justed. 

MoNBODDO.    The  same  possession  that  regulates  the  jurisdiction  will  regu- 
late the  limits  of  it. 


LORD  HAILES.  70S 

Kaimbs.  Suppose  a  man  in  Linlithgowshire  should  submit  to  the  Ad- 
miral^s  jurisdiction.  Would  that  bind  the  whole  inhabitants  of  Linlithgow- 
shire ? 

Albmore.  It  is  the  business  of  this  Court  to  keep  inferior  jurisdictions 
within  due  bounds.  Notwithstanding  our  attention,  we  see  them  very  apt  to 
be  enlarged  by  Justices  of  the  Peace,  Commissaries,  Admiral-deputes.  It  is  no 
advantage  for  a  country  to  have  many  jurisdictions  to  go  to.  The  Admiral's 
jurisdiction  in  Scotland  was  not  wider  originally  than  that  of  Admirals  in  other 
countries,  though  by  degrees  he  has  encroached.  I  do  not  dispute  his  autho- 
rity in  mercantile  causes,  for  so  it  has  been  established.  But  I  would  not  ex* 
tend  this  farther  than  it  has  gone  by  the  judgments  of  this  Court.  It  is 
impossible  to  ascertain  the  jurisdiction  as  here  claimed.  How  can  one  Ad- 
miral-depute have  a  jurisdiction  and  another  not?  One  sheriff  hangs,  another 
does  not,  Shall  we  find  that  the  one  has  a  right  to  hang  and  the  other  not?  I 
do  not  lay  much  weight  on  prorogation.  The  difference  here  is  as  essential  as 
between  civil  and  criminal,  though  not  so  great  in  the  degree.     If  you  allow 

{prorogation,  you  will  establish  that  very  jurisdiction  which  you  mean  to  abo- 
ish.     If  the  one  party  has  led  the  other  into  expense,  let  him  pav  for- it. 

MoNBODDO.  I  do  not  speak  of  two  or  three  instances,  but  of  a  general  use. 
In  a  particular  district,  it  may  have  been  determined  that  the  depute-admiral 
had  no  original  jurisdiction,  but  there  is  no  decision  finding  that  he  may  not 
acquire  it  by  usage. 

AucHiNLECK.  If  the  Admiral-depute  has  exercised  a  jurisdiction  in  Glas- 
gow, his  right  may  go  so  far. 

On  the  19th  December  1775,  The  Lords  found  that  there  vras  no  necessity 
for  any  farther  condescendence  offsets. 

Diss.  Cosdston,  Kennet,  Monboddo. 

Suspended  the  letters  simpUciter. 

Non  liquet^  Coalston. 

''  Found,  that  the  suspender  must  refund  the  expenses  in  the  inferior  court." 

IHss.  Alemore,  Gardenston,  Kennet,  Monboddo,  Covington. 

Non  liquetf  Kaimes.  [This  vote  carried  by  Auchinleck's  casting  vote,  as 
President] 

For  Beugo,  G.  Wallace.    Alt.  W.  Craig,  Hay  Campbell. 

Reporter,  Covington. 

1776*    June  13.— AucHiNLECK.    It  would  be  dangerous  thus  to  extend  the 

i'urisdiction  of  inferior  Admirals.     As  to  them  there  is  no  dekctus  personarum. 
formerly  the  justices  of  the  peace  in  Clydesdale  were  wont  to  adjuoge  estates ; 
but  this  was  illegal,  and  no  use  could  sanctify  it. 

President*  In  the  case  of  Jantieson  the  Court  sustained  the  diligence  on 
account  of  the  practice,  but  determined  nothing  as  to  the  jurisdiction.  Cases 
which  have  not  been  objected  to  may  stand.  If  every  admiral-substitute  may 
have  a  right  to  try  all  mercantile  causes,  it  will  be  a  great  innovation  in  the 
law,  especially  since  the  Act  SOth  Geo.  II.  Had  such  a  jurisdiction  been 
hinted  at  when  the  statute  20th  Geo.  II.  was  framed,  the  Admiral-court  would 
have  gone  the  way  of  many  others. 


70*  DECISIONS  REPORTED   BY 

Alva*  Many  mercantile  causes  may  have  come  before  the  Admiral  in 
Clyde,  and  may  have  remained  unchallenged ;  but  this  will  not  make  a  jurisdic- 
tion in  one  district  which  is  not  in  another. 

Covington.  If  the  depute  of  Clyde  has  such  jurisdiction,  every  other  Ad- 
miral-depute  must  have  the  same.  The  Judge  of  the  High  Court  of  Admirdty 
has  acquired  that  right  by  usage ;  but  it  will  not  follow  that  inferior  judges 
have  the  same  right.  Ir  a  crime  is  committed,  the  High-admiral  may  grant 
warrant  for  apprehending  the  criminal  wherever  he  is :  but  how  shall  the  de- 
pute-admirals  exercise  a  like  jurisdiction  ?  If  a  man  who  lives  in  Fife  has  com- 
mitted  an  offence,  can  the  Admiral  of  Clyde  punish  him  ?  The  jurisdiction  of 
the  depute-admiral  must  depend  upon  residence  :  How  are  we  to  ascertain  the 
limits  of  that  j  urisdiction  ? 

Justice-Clerk.  What  security  has  the  nation  as  to  the  appointment  of  ad- 
miral-deputes ?  Mercantile  causes  extend  very  wide.  Procurators  naturally 
advise  tneir  clients  to  go  to  the  court  which  is  at  hand.  Both  judge  and  pro- 
curator have  an  interest  in  this  ;  and  thus  the  causes  of  the  greatest  consequence 
may,  for  the  conveniency  of  the  procurators,  and  the  emolument  of  the 
judge,  be  tried  before  one  who  has  no  knowledge  of  law. 

On  the  15th  June  1776,  *'  The  Lords  sustained  the  reasons  of  suspension  of 
incompetency ;"  adhering  to  their  interlocutor,  Slst  December  177^« 

Act.  Hay  Campbell.    Alt.  G.  Wallace. 

Reporter,  Covington. 

No  vote. 


1776.  January  23  and  June  14.  Benjamin  Glover  and  Others,  Assignees 
under  the  Commission  of  Bankruptcy  of  Bedford  and  Son,  against  Robert 
Vazie  of  Hexham,  in  Northumberland. 

FOREIGN. 

< 

Whether  assignees  under  an  English  commission  of  bankruptcy  have  a  right  of  action  en- 
titling them  to  recover  the  bankrupt's  effects  in  Scotland,  and  to  compete  for  them ; 
and  whether  other  creditors  of  the  bankrupt  are  barred  from  competing  with  the  as- 
ngnees,  or  claiming  a  preference  on  separate  diligence  used  by  themselves  against  the 
bankrupt's  effects  ? 

{^Faculty  Collection,  VII.  272 ;  App.  /.,  Foreign,  No.  3,] 

Gardenston.  The  assignees  cannot  compete  here  on  their  letters  to  the 
debtors  of  Bedford  and  Son.  There  was  no  assignation  j  at  most  an  intimation 
only,  which  by  itself  is  nothing. 

MoNBODDO.  It  has  been  often  found  that  the  assignees,  under  a  commission 
of  bankruptcy,  may  pursue  for  and  make  effectual  the  debts  of  the  bankrupt 
even  in  this  country. 
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Kaimes.  An  assignation  by  a  bankrupt  gives  a  title  to  pursue  for  effects  out 
of  the  country,  but  it  does  not  give  a  preferable  title.  But  the  question  re- 
ported, is,  *'  Whether  a  creditor,  drawing  in  England,  may  not  render  his  debt 
effectual  elsewhere  ?'*    I  pan  discover  no  reason  why  he  may  not. 

CovmcTON.  I  am  old  enough  to  remember  the  first  introduction  of  claims 
by  English  assignees,  and  I  have  seen  what  may  be  called  the  retrogradation  of 
such  claims*  The  Court  has  strangely  varied ;  sometimes  granting,  sometimes 
denying,  and  sometimes  qualifying  the  right  of  the  English  assignees.  It  has 
been  said  of  late,  **  We  do  not  give  an  absolute  and  preferable  right  to  such 
assignees,  but  only  a  title  to  pursue.''  I  think,  and  always  will  think,  that  such 
assignees  have  no  right,  not  even  of  action  out  of  England,  and  that,  by  thus 
blending  the  diligence  of  the  two  countries,  inextricable  confusion  is  intro- 
duced. 

Kaimes.  The  assignation  under  the  commission  conveys  nothing  to  be  sure  ; 
but  a  right  of  action  is  a  very  different  thing.    Thus,  in  the  common  case,  I 

f(et  nothing  conveyed  to  me  by  an  arrestment ;  but,  having  arrested,  I  bring  a 
brthcoming,  and  desire  the  judge  to  make  effectual,  in  equity,  that  claim  which 
I  have  by  tiie  arrestment. 

MoNBODDO.  If  Lord  Covington  is  right,  there  can  be  no  competition  here, 
and  the  arrester  must  be  preferred ;  but,  if  we  go  into  that  opinion,  we  must 
overturn  many  decrees  which  have  been  pronounced  on  the.  contrary  supposi- 
tion. 

Justice-Clerk.  I  always  thought  that  it  was  inconsistent  with  law,  that  a 
commission  of  bankruptcy,  issued  under  the  great  seal  of  England,  could  ever 
vest  any  subject  out  of  England ;  but  it  is  going  too  far  to  say  that  such  com- 
mission will  not  give  a  title  to  pursue.  The  late  bankrupt  law  will  not  vest 
subjects  situated  in  England,  but  it  will  give  a  right  of  action  in  every  English 
court  of  law ;  and  the  judges  there  will  surely  sustain  action.  Although  the 
mode  of  the  commission  is  different  in  England,  and  does  not  require  the  con- 
sent of  the  bankrupt,  yet  it  will  have  the  effect  of  giving  a  ground  of  action  on 
the  commission,  which  is  founded  on  the  implied  consent  of  the  bankrupt.  I 
cannot,  at  present,  see  why  a  creditor,  who  has  got  a  dividend  in  England,  may 
not  seek  to  have  the  rest  of  his  debt  made  effectual  in  Scotland,  seeing  that 
the  subjects  in  Scotland  do  not  vest  in  the  English  assignees  without  dili- 
gence. 

President.  Suppose  that,  on  the  late  bankrupt  statute,  a  creditor  should 
take  a  dividend  on  the  trust-right.  Could  he  go  to  England,  and,  by  diligence, 
draw  payment  there  ? 

Kaimes.  I  think  that  the  trustee  on  the  bankrupt  act  would  be  preferable 
as  an  assignee.  That  is  not  the  case  of  assignees  under  an  English  statute  of 
bankruptcy,  which  is  only  an  assignation  as  to  subjects  in  England. 

Hailes.  That  the  English  assignees  have  a  right  of  action  has  been  fre- 
quently found.  I  took  this  case  to  report,  supposing  that  to  be  established  in 
practice  ;  for,  if  that  were  not  the  case,  there  would  be  no  question  to  be  re- 
ported. I  thought  that  Vazie,  an  Englishman,  having  claimed  on  an  English 
debt,  and  actually  drawn  a  dividend  from  the  legal  assignees,  he  could  not 
come  to  Scotland  and  take  payment  of  his  debt,  to  the  disappointn^ent  of  the 
assignees.    That  the  assignees  were  not  only  trustees  named  for  him  by  the 

4U 
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laws  of  his  country,  but  trustees  whom  he  himself  had  acknowledged.  If  he 
had  first  arrested,  and  then  claimed  a  dividend  in  England,  he  would  have 
been  excluded,  unless  he  gave  up  his  arrestment.  There  seems  no  reason  why 
he  should  be  permitted  to  make  his  diligence  effectual,  merely  by  the  device  of 
drawing  a  dividend  first,  and  arresting  afterwards. 

On  the  23d  January  1776,  "  The  Lords  found  that  Messrs  Glover,  &c.,  as- 
signees  under  the  commission  of  bankruptcy  awarded  against  Bedford  and  Son, 
have  a  right  of  action  entitling  them  to  recover  the  bankrupt's  effects  in  Scot- 
land, and  to  compete  for  the  same  j  and  further,  found  that  Robert  Vazie  of 
Hexham,  an  Englishman  claiming  under  an  English  debt,  and  having  already 
drawn  a  dividend  of  the  bankrupt's  effects,  on  account  of  the  said  debt  under 
the  said  commission,  is  barred  from  competing  with  the  assignees,  or  claiming 
preference  on  his  arrestments  produced. 

Act.  G.  Fergusson.    Alt.  R.  Sinclair. 

Reporter,  Hailes. 

Diss.  Kaimes,  Auchinleck,  Alva.  Non  liquet,  Justice-Clerk,  Elliock,  Cov- 
ington. [The  last  because,  as  he  said,  he  thought  that  legal  assignees  had  no 
right  of  action,  and  therefore  he  would  not  vote,  although  the  Court  had  over- 
ruled that  preliminary  objection.] 

1776.  June  14. — Justice-Clerk.  I  should  be  sorry  to  see  the  Court  depart 
from  the  judgments  which  they  have  frequently  pronounced.  The  assignees  may 
claim,  and  they  may  compete.  To  deny  them  a  right  of  action  would  be  a  de- 
parture from  principles  and  practice;  and  it  would  be  the  harder,  because  English 
creditors  take  no  concern  themselves,  but  leave  the  management  of  the  bank- 
rupt's estate  to  the  assignees,  who  are  their  trustees.  Equally  clear  as  to  second 
point 

MoNBODDO.  If  the  point  were  new,  I  should  have  doubt ;  and  should  rather 
think  that  a  commission  of  bankruptcy  had  no  more  effect  than  a  commission  of 
lunacy.  An  English  creditor  who  consented  to  the  commission  of  bankruptcy, 
and  drew  a  dividend,  cannot  resort  to  the  diligence  of  this  country ;  for  this 
would  be  a  counteracting  of  his  own  deed. 

Covington.  I  cannot  understand  how  a  commission  of  bankruptcy,  which 
does  not  vest  subjects,  can  give  a  right  of  action  as  to  those  subjects ;  but,  if 
there  is  a  right  01  action  in  the  assignees,  and  Vazie  has  done  any  thing  to  bar 
himself,  he  cannot  now  interfere. 

Gardenston.  We  are  opening  a  door  to  hurt  the  interest  of  creditors  in  this 
country.  The  commission  of  bankruptcy  does  not  give  any  right  whatever  ia 
this  country ;  it  only  vests  the  estate  within  the  territory  of  England  :  If  so. 
How  can  it  give  a  title  to  pursue  in  Scotland  ?  I  must  confess  that  our  ded- 
sions  have  gone  so  far ;  and  there  is  no  help  for  that.  I  must  bend  to  them. 
But  I  am  much  alarmed  at  the  second  proposition,  that  a  creditor  should  be 
debarred  from  recovering  part  of  his  debt  in  Scotland,  because  he  has  taken 
what  he  could  in  England.  We  are  not  to  go  any  farther  than  the  law  of  our 
country ;  and  we  cannot  walk  safely  in  any  other  track. 

Kennet.  If  the  first  point  were  open,  there  might  be  difficulty ;  but  it  was 
solemnly  fixed,  13  years  ago,  in  the  case  of  Thomson  and  Tabor.    As  to  the 
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second  point,  I  am  against  the  interlocutor.  An  English  creditor  may  eidier 
claim  under  the  statute,  or  let  it  alone ;  but  this  only  respects  English  subjects, 
and  it  will  not  hinder  him  from  attaching  subjects  in  Scotland.  ^  Perhaps  the 
assignees  may  repeat  from  him  what  he  has  already  recovered  in  England. 

Covington.  If  the  first  point  is  settled,  I  must  be  of  the  opinion  of  the  in- 
terlocutor. As  to  the  second ;  if  a  commission  of  bankruptcy  is  equal  to  an  assig- 
nation by  the  bankrupt,  every  one  who  accepts  such  assignation  is  bound  by  it, 
and  cannot  interfere. 

On  the  14th  June  1776>  *^  The  Lords  found  that  the  assignees  have  a  right 
of  action  ;*'  adhering  to  their  interlocutor,  January  I776.  But,  as  to  the  other 
point,  they  ordered  memorials. 

Act.  G.  Ferguson.    Alt.  R«  Sinclair.     Rep.  Hailes. 

Diss,  as  to  the  first  point,  Stonefield,  Covington. 

N.B. — ^No  memorials  were  given  in  ;  but  the  Court,  having  given  judgment 
in  the  case  T.  and  T.  Khone  against  Parish  and  Schreibery  adhered  to  their  in- 
terlocutor in  the  case  of  Vazie  against  Glover. 


1776.    February  ^l  and  July  5.     John  Robertson  against  3ai!Iie.t  Robert* 

SON  and  Others. 

PRESCRIPTION. 

* 

How  far  an  action,  brought  by  a  person  in  his  own  right,  will  intermpt  the  negative  pre- 
scription of  the  same  claim,  which  might  have  been  competent  to  him  in  the  right  of 
another. 

\Fac.  Coll.  VII.  237 ;  Dict.^  Appendix  I. — Prescription^  No.  2.] 

February  21.-— Monboddo.  If  it  were  not  for  the  marriage-contract,  1725, 1 
should  have  great  doubt.  That  contract  was  a  virtual  assignation  ;  and  from 
that  time  the  brother  stood  in  the  sister's  right.  Were  it  not  for  that,  the  right 
would  have  remained  in  Grizel,  and  would  have  prescribed. 

Kaimes.  John  Robertson  thought  that  he  had  right  to  the  1000  merks, 
though  unjustly :  he  raised  an  action  within  the  40  years.  Suppose  that  his 
sister  had  had  a  right  to  part  of  the  1000  merks,  as  there  was  but  one  debt, 
would  not  Robertson's  action  have  interrupted  prescription  as  to  the  whole, 
just  as  an  adjudication  led  by  a  putative  heir  will  accresce  to  the  true  heir?  The 
same  also  is  the  case  as  to  inhibitions. 

Gardenston.  The  discharge,  17^>  imported  an  obligation  to  grant  an  as- 
aignation  and  a  virtual  right. 

Hailes.  The  opinions  given  seem  to  affect  a  necessary,  though  not  favoured 
part  of  our  law,  that  of  negative  prescription.  How  can  the  negative  prescrip- 
tion, as  to  Grizel,  be  interrupted  by  a  claim  made  by  John,  which  not  only 
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makes  no  mention  of  GrizePs  claim,  but  is  utterly  inconsistent  and  incompatible 
with  it 

PnifesiDENT.  The  original  demand  was  not  made  till  after  38  years.  There 
was  not  a  word  of  Grizel's  claim  for  48  years.  I  think  that  a  claim  so  anti- 
quated ought  not  to  be  listened  to. 

Gardenston.  Post  tanttiin  femporis  it  must  be  presumed  that  John  Ro- 
bertson,  the  brother,  got  funds  from  his  father  in  satisfaction. 

On  the  21st  February  1776,  "  The  Lords  repelled  the  defence  of  the  nega- 
tive prescription ;"  adhering  to  Lord  Alva's  interlocutor. 

Act.  W.  Nairne.    Alt.  A.  Elphinstone. 

Diss.  Gardenston,  Hailes,  President. 

Juli/  5. — ^Gardenston.  The  interlocutor,  if  it  stands,  will  hurt  a  valuable 
part  of  our  law — ^that  of  negative  prescription.  I  cannot  comprehend  how  a 
party,  who  has  no  right  at  all,  can,  by  pursuing,  keep  open  the  nght  of  another. 
Neither  can  I  comprehend  how  a  party  can  gain  any  thing  by  obtaining  an  as- 
signation to  a  prescribed  debt.  ' 

Hailes.  To  this  I  have  to  add,  that  the  action  at  John  Robertson's  instance 
could  not  be  a  document  taken  on  GrizePs  claim ;  for  his  claim  went  upon  the 
supposition  that  Grizel  had  none.  He  claimed  the  whole  of  the  1000  merks. 
She  claims  the  third  of  that  sum  :  so  that  his  claim  is  inconsistent  with  hers  ; 
audi  consequently,  a  document  taken  on  the  one  can  be  no  document  on  the 
other. 

Covington.  In  a  late  question  between  the  Earl  of  Home  and  certain  cre- 
ditors of  the  family,  the  Court  gave  a  different  judgment ;  and  they  found  that 
a  man,  having  right  to  the  half  of  a  debt,  and,  without  any  authority,  entering  a 
claim  before  the  Commil^sioners  of  Inquiry  for  the  whole  of  the  debt,  inter- 
runted  prescription  as  to  the  whole,  although  the  parties  interested  in  the  other 
half  did  not  claim  within  the  years  of  prescription. 

President.  That  case  was  different ;  for  the  claim  of  the  one  party  was 
consistent  with  the  rights  of  the  other.  The  debt  was  one,  though  tne  parties 
might,  on  payment,  have  divided  the  subject  held  pro  indiviso  ;  and  it  came  to 
be  considered  as  if  a  mandate  had  been  given  from  the  beginning,  by  reason  of 
ratihabition. 

On  the  5th  July  1776,  "  The  Lords  sustained  the  defence  of  prescription  as 
to  the  third  claimed  j"  altering  their  interlocutor  of  iglst  February  1776. 

Act.  C.  M*Cormick.    Alt.  A.  Elphinstone. 
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1776.    July  9.    George  Fraser  against  Jaket  Smith  and  Robert  Oliphant. 

CLAUSE— GENERAL  ASSIGNATION. 
A  banker^B  promisory-note  found  not  to  fall  under  a  general  bequest  of  goods  and  gear. 

{Fac.  CoU  VII,  244  j  Dict.y  App.  1,  Clause,  No.  2.] 

Covington.  The  oath  in  the  cessio  bonorum  bears  heritages,  sums  of  money, 
goods  and  gear.  This  shows  that  nomina  are  comprehended  under  goods  ;  for 
they  are  not  comprehended  under  heritages^  and  yet  they  are  within  the  oath. 
The  proper  way  of  judging,  in  this  case,  is  to  consider,  Ist,  The  legal  import 
of  the  word  ;  and,  2dlt/f  Whether  any  thing  in  the  deed  varies  that  sense.  It 
is  plain,  from  statutes  and  styles,  that  goods  and  gear  implies  bonds  and  bills : 
besides,  if  the  contrary  were  understood  here,  the  party  would  die  partly  tes- 
tate and  partly  intestate ;  for  she  revokes  all  former  settlements  of  her  move* 
able  estate.  The  difficulty,  from  the  enumeration  of  the  household  furniture, 
is  removed ;  for  the  woman  lived  in  another  man's  house,  and  found  it  neces* 
sary  to  inventory  her  own  furniture,  that  it  might  be  distinguished  from  his. 
She  dispones  without  jprejudice  to  generality^  which  implies  that  there  was 
something  still  behind. 

Gardenston.  The  words  do  not  comprehend  the  bill  of  L.40.  The  deci- 
sion, 19th  February  17*5,  Ker  against  Young,  seems  in  point :  the  decision  in 
President  Dalrymple  was,  according  to  the  collector,  on  a  qucestio  voluntatis, 
not  on  the  mere  construction  of  the  words. 

Hailes.  The  decision  in  President  Dalrymple  is  strong.   Thai  in  1745  seems 
to  have  proceeded  on  the  circumstance,  that  the  leading  word  was  household 
Junutwre  ;  and  hence  any  mention  afterwards  made  of  moveables,  might  have 
been  supposed  to  refer  to  things  of  the  same  nature  with  the  leading  word. 

MoNBODBO.  I  have  the  same  difficulties  as  Lord  Gardenston.  This  is  a 
qucBStio  voluntatis :  goods  and  gear,  with  an  enumeration  of  certain  things,  is 
not  sufficient  to  carry  a  L.40  bill,  of  more  value  than  every  thing  disponed.  If 
the  words  were  clear,  I  should  decide  according  to  them,  without  inquiring 
as  to  the  intention,  though  not  without  difficulty ;  for  Dirleton,  the  greatest  of 
our  lawyers,  is  of  a  different  opinion,  because  of  the  two  inventories  in  the 
Commissary  Court.    Moveables  seems  laxative,  limiting  the  sense  of  goods. 

Lord  Covington's  argument,  from  the  improbability  of  one  meaning  to  die 
partly  testate  partly  intestate,  would  be  strong,  were  there  here  a  testament ; 
but,  as  there  is  no  testament,  that  is  an  additional  reason  for  proving  that  the 
deed  comprehended  not  every  thing. 

President.  There  may  be  body-clothes  left  to  a  person,  and  yet  no  in- 
tention of  excluding  the  nearest  in  kin.  The  words^  to  take  possession,  seem 
to  relate  to  things  in  the  hands  of  the  disponen 
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On  the  9th  July  1776,  '*  The  Lords  preferred  the  nearest  in  kin  to  the 
L.40  bill ;"  altering  Lord  Kennet's  interlocutor. 
Act.  G.  Buchan  Hepburn,    Alt.  H.  Erskine, 
Diss.  Kennet,  Stonefield,  Hailes,  Covington, 


1776.    July  17.    Agnes  Lamond  against  Walter  Lamond. 

PROVISION  TO  HEIRS  AND  CHILDREN. 

Extent  and  effect  of  tbe  Father's  Power  of  Division. 

[Fac.  Coll.  VII.  262  /  App.  No.  1,  Provision  to  Heirs,  No.  1.] 

MoNBODDO.  If  the  words  had  been  heirs  or  bairns,  the  case  would  have 
been  different :  Or  has  been  found  exegetic  or  explanatory.  Heirs  and  bairns 
are  words  which  admit  of  a  different  construction.  Heirs  first,  and  then  bairns. 
When  there  is  no  power  of  division,  the  law  will  divide  the  subjects  appUcando 
singula  singulis :  the  heritage  will  be  given  to  the  heir,  and  the  moveables  to 
the  other  children.  The  decision  Wilson  was  founded  entirely  on  the  special- 
ties of  the  case ;  for  there  the  father  had  reserved  a  power  of  division,  and 
hence  it  was  concluded  that  he  did  not  mean  that  the  whole  heritage  should 
go  to  the  heir. 

President.  The  decision  Wilson  did  not  proceed  on  the  father's  power  of 
division,  but  on  the  circumstances  of  the  parties.  When  there  is  any  purpose 
of  making  a  representation,  the  words  will  be  explained  favourably  to  the  heir. 
Such  also  was  the  case  of  Kemp,  decided  some  years  before.  This  shoemaker 
had  no  intention  of  establishing  a  family. 

Covington.  Failing  children  of  the  marriage,  the  subject  divides  into  thirds ; 
one  to  the  wife's  heirs,  and  two  to  the  husband's  heirs.  The  same  construe- 
tion  ought  to  take  place  here :  the  lands  bought  by  the  father  are  taken  partly 
to  the  son  nominatim,  and  partly  to  heirs  in  general.  The  father  had  a  power 
of  distribution  :  and  he  has  distributed. 

Kennet.  Lands  taken  nominatim  to  the  son,  must  go  to  him.  I  have  some 
doubt  as  to  the  other  parcel  provided  in  general  to  heirs. 

Gardenston.  I  am  surprised  to  see  this  clause  occur  so  often,  when  it  has 
produced  so  many  disputes.  The  parcel  taken  to  heirs,  must,  go  according  to 
the  sense  of  the  marriage-contract. 

*'  The  Lord  Hailes,  Ordinary,  had  found,  that  the  pursuer  has  no  interest 
in  the  heritable  subjects  which  belonged  to  her  father,  in  respect  that  no  one 
of  the  many  decisions  quoted  by  her  seems  to  be  in  point ;  but  that  all  of  them 
do  relate  either  to  cases  concerning  the  destination  of  sums  of  money,  or  of 
subjects  which  were  not  properly  lands,  or  to  cases  that  were  determined  in 
consequence  of  certain  clauses  in  the  deeds  themselves,  inconsistent  with  the 
supposition  of  the  word  heir  being  understood  according  to  its  strict  and  pro- 
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per  import :  That  there  is  no  necessity,  here,  of  departing  from  the  general 
meaning  of  the  word  heir :  That,  by  heir^  in  the  marriage-contract,  the  heir  of 
the  marriage,  properly  so  called,  was  understood ;  and  by  bairns^  the  younger 
children ;  and  that  the  destination  therein  did,  according  to  the  nature  of  the 
subjects,  and  the  rules  of  law,  provide  that  the  heritage  should  go  to  the  heir 
of  the  marriag^  who  is  Walter  Lamond,  and  the  moveables  to  the  younger 
children  of  the  marriage;  not,  as  the  pursuer  contends,  that  the  heritage  should 
be  divided  between  the  only  son  and  heir  of  the  marriage,  and  one  of  four 
daughters  who  is  not  forisfamiliated." 

But,  on  the  17th  July  I776,  "  The  Lords  found  that,  by  the  conception  of 
the  contract  of  marriage,  the  provisions  therein  stipulated  are  in  favour  of  the 
whole  children  ;  but  found  that  there  remained  in  the  father  a  power  of  divi- 
sion ;  and  that  the  disposition  taken  by  Archibald  Lamond  the  father,  to  him- 
self and  spouse  in  conjunct-fee  and  liferent,  and  to  Walter  Lamond  the  son, 
nommatim^  njust  carry  the  subject  thereby  disponed  to  the  said  Walter  the  son  : 
an({  found  that  Agnes  Lamond  has  right  only  to  her  share  of  the  remainder 
of  the  estate,  after  taking  therefrom  that  subject;  and  remitted  to  the  Lord 
Ordinary  to  proceed  accordingly  ;**  altering^  Lord  Hailes's  interlocutor.  And, 
on  the  3d  August  I776,  "  adhered." 

Act,  G.  B.  Hepburn,    Alt.  D.  Armstrong,  A.  Crosbie. 


1776.      July  17.       Thomas  Gibson  against  John  Gibson. 

BILL  OF  EXCHANGE. 
A  donation  cannot  be  constituted, by  a  bill. 

{^Supplement  to  Morison,  V.  392.] 

Covington.  I  doubt  as  to  the  principle,  that  bills  must  be  for  value  re- 
ceived. 

President.     This  however  is  established  by  the  practice  of  40  years. 

Gardei^ston.  Bills  merely  gratuitous  are  not  held  good.  They  are  not  the 
instrument  proper  for  such  a  conveyance. 

Hailes.  I  learned  from  Lord  Elchies,  20  years  ago,  that,  by  the  law  of 
Scotland,  a  donation  cannot  be  constituted  by  accepting  a  bill. 

AucHiNLECK.  I  considered  it  as  a  fixed  point,  that  donations  and  legacies 
could  not  be  constituted  by  bill.  This  is  the  more  necessary  in  our  times, 
when  every  man  wants  money.  If  such  donations  were  good  by  writings  so  in- 
formal, a  man  has  nothing  to  do  but  to  learn  to  subscribe  another's  name. 

On  the  17th  July  1776,  "  The  Lords  found  that  the  bill  to  Thomas  Gibson 
was  not  suflSciently  instructed  j''  adhering  to  the  interlocutor  of  the  Lord  Jus- 
tice-Clerk. 

Act.  W.  Nairne.    Alt.  A.  Crosbie. 
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1776.    August  I.   Sib  William  ForbeS)  Baronet,  against  The  Fbesbttert  of 

Strathbooie  and  Mr  John  Duff. 

PATRONAGR 

[ Fac.  Col  VII.  265 ;  Dict.^  Ajpp.  No.  1,  Patronage,  No.  2.3 

CoviNOTON.  The  statute,  Q.  Anne,  limits  the  right  of  presentation  to  six 
moDths,  whatever  the  ancient  law  may  have  done.  The  riffht  of  presentation 
is  as  much  the  property  of  the  patron  as  his  estate  is ;  and,  therefore,  dl  ob- 
jections against  it  are  stricti  juris.  It  is  objected,— That  the  factor  had  no 
power  to  name  a  particular  presentee.  Answer,— That  would  cut  off  all  ab- 
sentees. It  is  objected, — That  Lady  Forbes  had  no  power  to  present  at  all. 
Answer,— She  had  power  to  bring  all  actions  of  declarator ;  and  a  presentation 
is  of  that  nature.  JBut,  independent  of  this,  the  presentation  was  ratified  by 
Sir  William  Forbes. 

Hailes.  It  might  perhaps  have  been  better  for  the  Presbytery  to  have 
asserted  its  right,  and  then  to  have  named  Sir  William's  presentee,  instead  of 
taking  the  advantage  of  an  omission  on  the  part  of  Sir  William.  The  powers 
of  the  factor  plainly  expired  as  soon  as  Sir  William  came  of  age  :  his  ratihabi- 
tion would  have  supplied  all  defects,  and  would  have  been  equal  to  an  original 
mandate,  had  no  interest  of  third  parties  intervened ;  but  as  soon  as  the  time 
elapsed  with  respect  to  him,  the  right  accrued  to  the  Presbytery,  and  I  never 
understood  that  ratihabition  could  disappoint  the  rights  acquired  by  third 
parties. 

Kennet.  A  man  abroad  mav  give  a  power  to  present  j  but  then  he  must 
express  his  intention  plainly  and  timeously. 

Justice-Clerk.  The  Presbytery  would  have  done  well  to  have  presented 
the  original  presentee  ;  but  I  cannot  blame  the  Presbytery  for  using  its  rights 
by  choosing  the  man  who  was  agreeable  to  the  parish.  The  Act  of  Q.  Anne 
restored  patrons ;  but  it  was  sub  modo,  obliging  them  to  present  within  six 
months  after  the  vacancy.  There  has  been  a  fatality  here ;  but  there  is  no 
help  for  fatality.  Supposing  that  the  factory  had  given  power,  it  was  no  better 
than  a  sheet  of  blank  paper  when  it  was  laid  before  the  Presbytery,  for  it  had 
expired.  It  is  impossible  that  this  act  of  Lady  Forbes  could  be  good  as  a  ne^ 
gotiorum  gestio.  You  must  then  go  to  the  ratification.  There  is  no  doubt  of 
the  principle,  ratihabitio  mandato  OBquiparatur ;  but  the  principle  will  not  apply 
here,  where  a  right  is  acquired  to  a  third  party. 

President.  AU  things  considered,  and  especially  the  judgment  of  the  Ge- 
neral Assembly,  I  thought  there  might  have  been  room  for  an  equitable  ex- 
tension. 
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On  the  1st  August  1776,  "  The  Lords  repelled  the  reasons  of  reduction." 
Act.  H.  Duodas.    Alt.  R.  McQueen.    Reporter,  Justice-Clerk. 

'    Diss.  Covington,  Gardenston,  Auchinleck,  President. 
Nan  liquet f  Monboddo,  who,  on  account  of  connexion  with  the  family,  voted 

not. 


1776.    February  «2,  and  August  2.   Sophia,  Lady  Cranston,  against  George 

Lewis  Scott  and  Others. 

HUSBAND  AND  WIFE. 

« 

Donatio  inter  virum  et  uxarem. 
IFaculty  Collection,  VII.  289  j  Diet.,  App.  /,  Husband  and  Wife,  No.  /.] 

Covington.  The  benefit  of  this  donation  does  not  go  to  Lord  Cranston  or 
his  creditors,  but  to  Lady  Cranston's  own  children  j  and  therefore  it  is  not  a 
revocable  donation  which  she  made. 

Kaimes.  By  this  transaction,  the  creditors  of  Lord  Cranston  are  not  much 
benefited  ;  but  his  children  are  great  gainers,  and  his  wife  loses  nothing.  Such 
a  transaction  cannot  be  called  a  donatio  inter  virum  et  uxorem. 

Gardenston.  This  deed,  holding  it  to  be  completed,  cannot  be  revoked, 
for  it  is  a  contract  with  creditors. 

On  the  22d  February  I776,  "  The  Lords  found  the  contract  binding ;"  ad- 
hering to  Lord  Auchinleck's  interlocutor. 

Act.  J.  M*Laurin.     Alt.  R.  M*Queen. 

Reported  by  Mr  David  Ross  of  Ankerville,  Lord  Probationer. 

Atigust  G.^-'Kaimes.  In  mutual  contracts,  the  consent  of  both  parties  is 
required,  and  till  both  consent,  neither  is  bound :  but  it  is  not  promise  alone 
which  binds  parties ;  there  may  be  an  offer,  as  in  this  case,  sufficient  to  con- 
stitute an  obligation.  "  I  will  do  this,  if  you  will  do  that.  I  am  bound,  but 
not  for  ever.**  The  offer  must  be  accepted  of  debito  tempore :  as  there  were 
many  creditors,  matters  could  not  be  instantly  adjusted.  Lady  Cranston  put 
her. deed  on  record,  and  the  creditors  have  accepted  so  early  that  the  lady  can 
suffer  no  loss. 

Covington.  I  am  sorry  that  my  opinion  does  not  coincide  with  what  I  con- 
sider to  be  a  beneficial  transaction  for  the  family.  My  doubt  lies  here  :  I  can- 
not hold  this  to  be  a  conditional  obligation.  There  was  never  any  complete 
agreement.  It  was  incumbent  on  the  creditors  to  have  qualified  their  claims 
in  the  ranking  according  to  the  proposed  restriction.  Instead  of  this,  some  of 
the  creditors  wavered,  and  were  uncertain  whether  to  consent  ot  not    Lady 

4  2L 
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Cranston  proceeded  on  a  wrong  supposition  that  the  creditors  had  consented 
This  was  a  mistake,  for  the  creditors  lay  by  till  Lord  Cranston's  death.  Before 
that  time  the  bargain  was  uncertain,  but  not  afterwards. 

MoNBODDO.  I^There  was  no  donation  here  by  Lady  Cranston  to  her  husband  : 
it  was  an  absolute  bargain  proceeding  on  an  oner,  only  resolvable  upon  the  cre^ 
ditors  not  agreeing.  If  this  was  a  donation,  it  was  a  donation  to  third  parties, 
and  it  cannot  be  recalled,  although  the  husband  should  get  a  consequential 
benefit. 

Keknet.  The  deed  was  put  on  record,  and  the  creditors  did  not  intimate 
their  purpose  to  recede* 

JusTicE-cLERK  and  Alva  doubted^  in  consequence  of  Lord  Covington's  ar- 
gument. 

President.  Here  is  a  fair  contract  for  the  benefit  of  Lady  Cranston's  )Er^/ 
husband,  which  she  calls  in  question  after  having  gotten  a  second.  Nothing 
was  done  by  Lady  Cranston  to  undo  the  proposal :  it  was  put  on  record.  The 
creditors  must  have  been  allowed  time  to  ^ive  a  special  consent.  There  was 
no  harm  done  to  Lady  Cranston,  and  there  is  no  reason  that  she  should  be  suf- 
fered to  resile^ 

On  the  2d  August  1776»  *'  The  Lords  found  that  the  deed  of  renunciation 
by  Lady  Cranston  is  binding  upon  her  and  her  husband  for  his  interest,  and 
that  she  is  bound  to  implement  it ;"  adhering  to  their  interlocutor  of  29d  Feb^ 

ruary  1776* 
Jet.  R.  M'Queen.    All.  3.  M'Laurin,  D.  Rae* 
Reporter^  Ankerville^ 


1776.    February  21  and  August  7.    Johk  Parish  and  J.  H.  Schbeibkb  against 

Jacob  and  John^JChons,  &c. 

FOREIGN. 

Creditors  of  a  bankrupt  acceded  to  a  trust  in  favoor  of  the  whole  creditors.  The  truatee 
found  preferable  to  such  acceding  creditor  using  diligence  even  as  to  effects  litnato  in 
a  foreign  country. 

[Faculty  Collection^  VII.  9ri\  ;  App.  /.,  Foreign,  No.  2.] 

Kaimes.  The  pursuers  appeared,  took  their  votes,  and  named  trustees :  does 
not  that  bind  them  down  by  their  own  consent  ?  Still  they  may  assert  that  tbe 
translation  is  not  rights  or  they  may  deny  that  they  concurred ;  but  they  do 
neither. 

Covington.  The  old  question  still  remains.  Whether  the  agreement  in  Ger- 
many can  go  further  than  the  subjects  in  Germany  ?  . 

Pbesident.  I  do  not  say  that  it  does ;  but  I  bind  the  pursuers  by  their  own 
consent,  and  I  bar  them  personaU  exceptions 


LORD  HAILES.  715 

Gardckston.  I  think  that  the  creditors  have  made  an  agreement  for  an 
equal  distribution  by  the  laws  of  their  own  country,  from  which  they  cannot 

depart. 

Justice-Clerk.  It  appears  that  at  Bremen  creditors  meet  and  choose  their 
own  sequesters.  This  has  been  done  here,  and  it  would  be  strange  if  they 
were  afterwards  to  be  allowed  separately  to  attach  the  goods  of  their  debtor  in 
another  country.  This  is  malajides;  and,  were  it  authorised,  it  would  be  an 
encouragement  to  enter  into  fraudulent  devices,  to  disappoint  the  law  of  their 
own  country. 

On  the  21st  Februai^y  1776>  "  the  Lords,  in  respect  that  the  facts  in  the  cer- 
tificates are  not  denied,  but,  on  the  contrary,  it  is  admitted  that  the  pursuers 
Sve  their  vote  for  the  trustees,  preferred  the  trustees  j"  adheriug  to  Lord 
onboddo's  interlocutor. 

Act.  A.  Wight.    Alt.  W.  Craig. 

August  7. — Kaimes.  Trustees  of  foreigners  have  jtt5  actionis  in  this  country 
from  equity.  That  is  the  very  foundation  of  an  Brrestment jurisdictionisJundahdiB 
gratia.  Parish  and  Schreiber  have  appeared,  and  sought  a  dividend.  Query.  Does 
that  bar  diligence  in  this  country  ?  My  difficulty  is.  Whether  will  the  right  pf  the 
trustees  go  farther  than  the  subjects  under  the  jurisdiction  of  their  country? 
It  does  not  follow,  because  a  creditor  is  willing  to  take  his  share  of  the  German 
funds,  that  he  must  be  hindered  from  laying  hold  of  the  Scots  funds ;  but  I 
think  that  theire  is  an  equitable  principle  in  not  allowing  a  preference  on  the 
arrestment,  which  is  founded  on  the  analogy  of  the  late  bankrupt  law. 

Covington.  I  greatly  disapproved  of  the  judgment  which  gave  foreign  trus- 
tees a  right  of  action.  But,  holding  that  judgment  to  be  law,  I  hesitate  not  in 
giving  my  opinion  that  Parish,  naving  acceded  to  the  trust,  cannot  compete 
with  the  trustees. 

MoNBODDO.  The  first  question  is  a  point  of  fact.  The  certificates  clearly 
prove  that  the  creditors  acceded  to  the  trust-right  by  voting,  and  that  the  trust- 
right  comprehends  the  whole  estates  of  the  debtor.  My  only  difficulty  was 
there  ;  but  that  is  now  established  by  evidence.  It  is  said  that  although  this 
was  a  good  personal  exception,  yet  that  the  trustees  had  no -right  to  plead  it; 
but  the  decisions  of  this  Court  put  an  end  to  that  objection. 

Gardenston.     Agreed  in  opinion  with  Lord  Covington. 

[This  indeed  seemed  to  be  the  opinion  of  Mr  M 'Queen,  who  pleaded  for 
Parish.] 

Justice-Clerk.  It  would  be  attended  with  very  singular  consequences  if 
the  assignees  of  a  foreign  bankrupt  were  not  allowed  to  compete,  and  the  con- 
sequences would  be  as  singular  if  it  was  the  notion  of  the  common  law  of 
Bremen  that  the  effect  of  a  cessio  bonorum  was  limited  to  that  little  territory. 
Hence  a  bankrupt  must  first  of  all  give  up  his  whole  books  and  papers,  and  then 
the  commissioners  must  set  aside  all  the  vouchers  of  debts  extra  territorium, 
as  matters  of  which  they  could  take  no  charge.  The  wisdom  of  nation^  could 
never  allow  of  this.  It  has  been  found  that  assignees,  or  commissioners,  have 
a  right  to  pursue  here :  it  follows  of  course  that  a  person  who  is  a  party  to  the 
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act  of  bankruptcy  cannot  compete  with  the  commissioners.  This  would  be 
setting  himself  against  his  own  trustee. 

Kennet.  I  had  some  difficulty  formerly,  but  am  now  satisfied  of  the  justice 
of  the  interlocutor.  In  the  case  of  Tabor^  it  was  thought  that  the  subject  did 
not  vest  in  the  assignees,  but  that  they  had  an  assignation  to  a  right  of  action. 
The  creditors  here  had  no  reason  to  imagine  that  the  persons  who  bad  concur- 
red in  the  trust,  would  have  used  separate  diligence. 

Alva.  Greater  effects  have  been  given  to  comitas  in  some  cases  than  we  are 
called  to  give  here.  The  question  here  i3  upon  strict  law,  founded  on  a  p^- 
stmaUs  esceptio. 

On  the  7th  August  J  776,  "  the  Lords  preferred  the  trustees  ;**  adhering  to 
their  own  interlocutor,  and  to  that  of  Lord  Monboddo. 

Act.  W.  S.  Cathcart,  H.  Dundas.    Alt.  H.  Erskine,  R.  McQueen. 

Hearing  in  presence. 


1776.     August  8.     Robert,  John,  and  David  Scotlands  against  Mr  James 

Thomson. 

DELINQUENCY. 

Limits  of  liberty  of  the  pulpit  with  regard  to  censure. 

^Faculty  Collection^  VII.  277  J  Dict.^  App.  1,  Delinquency ^  No.  S.I 

[Little  was  said  in  this  case  which  had  not  been  already  said.] 

Justice-Clerk.  We  live  in  an  age  which  knows  necjinem  nee  modum  irgu^ 
riarum  ;  but  the  pulpit  has  in  general  remained  chaste.  If,  on  any  account,  a 
minister  of  the  gospel  should  think  himself  entitled  to  follow  out  his  private  re- 
sentments in  the  pulpit,  the  consequences  would  be  dreadful. 

President.  I  was  not  present  when  the  former  decision  was  pronounced. 
I  do  not  choose  to  inquire  whether  the  church  judicatories  have  acted  right  or 
not  in  taking  no  notice  of  Mr  Thomson's  conduct :  that  is  no  concern  of  mine. 
I  think  that  Mr  Thomson  was  very  much  to  blame,  and  I  would  not  have  the 
audience  imagine,  though  I  seldom  address  myself  to  the  audience,  that  I  do 
in  any  particular  justify  his  conduct;  but  there  is  much  here  to  alleviate.  If 
the  pulpit  is  to  be  kept  chaste,  so  also  ought  the  press.  Both  were  in  the 
wrong.     I  would  send  both  out  of  Court  without  expenses. 

Monboddo.  The  tendency  of  the  conduct  of  this  minister  is  to  make  a  bear- 
garden of  the  house  of  God. 

Kaimes.  No  provocation  can  justify  the  minister  for  railing  in  the  pulpit ; 
but  the  damages  ought  to  be  restricted  as  to  Robert  Scotland,  or  rather  he 
should  have  none  at  all. 
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On  the  8th  August  1776,  *•  The  Lords  adhered  to  their  former  interlocutor, 
modified  the  damages  to  Robert  Scotland  to  L.5,  Yfith  L.@5  jointly  to  the  other 
two ;  decerned  for  fifty  guineas  of  expenses/' 

Act.  H.  Dundas,  &c.    Alt.  Day  Campbell. 

Diss.  Grardenston,  Alva,  Stonefield,  Hailes,  President 


1776,    November  13.    John  Dor  ward  against  Janet  Dorward. 

BATTERY. 

What  to  be  understood  to  be  battery  pendente  lite  ?  and  whether  the  statute  applies  to 

women? 

IFaculty  Collection,  VII.  308  ;  Diet.,  App.  1,  Battery,  No.  2.] 

Hailes.  I  am  not  much  moved  by  the  objections  to  the  witnesses  ;  because, 
in  criminal  matters,  especially  when  transacted  intra  privatos  parietes,  the 
best  evidence  must  be  received  that  the  nature  of  the  thing  admits  ;  and,  in  the 
circumstances  of  this  case,  it  behoved  the  witnesses  to  the  intimation  of  the 
suspension  naturally  to  be  persons  connected  with  the  suspender }  besides, 
what  they  say  is  corroborated  by  the  other  witnesses,  so  far  as  they  heard  or 
saw. 

[This  seems  to  be  better  ground  thau  that  taken  up  by  the  pursuer,— 
That  in  this  age  of  knowledge  there  can  be  no  fear  of  perjury.  If  the  know- 
ledge of  the  age  is  to  be  judged  by  the  candour  and  impartiality  of  witnesses, 
this  is  not  an  age  of  knowledge.  The  nature  of  the  thing  must  always  give 
place  to  the  matter  of  fact.] 

I  do  not  think  that  any  stress  can  be  laid  on  the  omission  of  she  in  the  sta- 
tute. Our  statutes  are  not  like^the  English,  which  abound  in  he,  she,  or  they. 
It  would  be  dangerous  to  suppose  that  he  in  the  statute  did  not  comprehend 
she,  for  the  instigator  and  outnounder  is  as  much  within  the  statute  as  the 
actual  invader. 

But  I  have  two  doubts, — 1^/,  Whether  this  case  comes  within  the  statute  ? 
Here  is  a  stroke  by  a  woman  with  her  hand :  the  blood  shed  seems  to  have  been 
in  consequence  of  a  push  which  she  gave.  The  man  did  not  expect  it,  and 
was  off  his  guard,  and  lost  his  balance :  Is  this  such  an  invasion  or  assault  as  the 
statute  meant  ? 

It  was  about  the  period  of  this  statute  that  one  Lord  of  Session  was  excused 
from  his  attendance  in  Court,  because  his  road  lay  through  the  country  of  peo- 
ple with  whom  his  chief  was  at  variance.  And  that  another  Lord  of  Session 
was  assaulted  and  slain,  in  broad  day-light,  between  Edinburgh  and  Leith,  on 
account  of  a  quarrel  about  the  management  of  a  tutory  ?  These  were  fierce 
times,  and  in  them  the  violent  remedies  of  the  statute  were  held  necessary. 

^dly,  How  can  Dorward,  the  pursuer,  be  allowed,  in  consequence  of  the  bat- 
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terj  pendente  Ute^  to  draw  his  whole  charge  for  intromissions  without  evidence  ? 
Some  of  the  articles  in  his  charge  are  absurd.  If  the  woman  is  within  ^e  stat- 
ute, she  cannot  plead  that  Dorward  had  no  title  to  pursue  ;  nor  can  she  herself 
plead  that  she  had  a  title  to  intromit  without  accounting :  but  still  there  must 
be  evidence  of  intromissions.  Suppose  that  there  were  action  on  a  bond  for 
L.10(X),  with  a  fifth  part  more  of  penalty,  and  also  for  L.  100  of  expenses,  would 
the  defender,  in  consequence  of  a  battery  pendente  lite,  be  obliged  to  pay,  not 
only  the  principal  sum,  but  the  L.200  of  penalty  and  the  L.lOO  of  expenses,  al- 
though the  one  implies  necessary  expenses  only,  and  the  other  is  libelled  dto-, 
gether  at  random.  [There  are  two  decisions  in  Harcarse  in  the  affirmative ; 
but  I  do  not  think  that,  in  a  just  interpretation  of  the  statute,  they  can  be  fol- 
lowed.] 

Covington.  The  pursuer  here  seeks  to  operate  a  violent  forfeiture,  by  the 
interpretation  which  he  puts  on  the  statute.  I  think  that  women  come  under 
the  statute.  If  a  woman  cannot  ofiend  by  the  statute,  neither  can  she  be  of- 
fended, for  the  law  makes  no  distinction  ;  and  this  would  be  severe  on  women, 
and  expose  them  to  be  insulted  and  abused  by  the  opposite  party.  A  battery 
by  a  man  must,  in  the  course  of  things,  occur  oflener  than  a  battery  by  a  wo- 
man :  the  proof  here  is  very  dubious,  and  comes  not  up  to  the  offence  charged. 
I  doubt  whether  the  statute  ought  to  be  extended  to  such  trifling  squabbles. 
When  it  was  enacted  we  were  in  a  state  of  barbarity.  In  those  days  a  law  feud 
was  a  deadly  feud  ;  but  times  are  much  changed.  The  object  of  the  law  was 
matters  of  bloodshed  ;  and,  accordingly,  we  see  that  the  king  could  not  grant 
a  remission  in  the  cases  which  fell  within  the  statute :  that  applies  not  to  the 
species Jacti  here.  Formerly,  the  Court  might  have  gone  even  beyond  the  words 
of  the  statute,  to  the  spirit  of  the  law ;  but  there  is  no  occasion  for  that  in  our 
age. 

MoNBODDO.  The  case  of  women  falls  under  the  statute.  I  am  for  the  rule 
of  the  Roman  law  in  the  Praetor's  edict,  that  si  quis  implies  si  quae.  In  our  neigh- 
bouring country  there  is  more  scruple,  which,  by  studying  to  make  laws  plain, 
embarrasses  their  interpretation.  But  I  am  not  lor  distinguishing  this  case  from 
other  batteries.  If  the  proof  had  been  sufficient,  I  would  not  have  regarded 
the  consequences.     What  I  rest  my  opinion  on,  is  the  uncertainty  of  the  proof. 

President.  I  never  could  think  that  the  word  he  was  to  be  judaically  inter- 
preted. It  is  impossible  to  say  that  a  woman,  using  a  sword,  or  any  other  wea- 
pon of  offence,  would  not  fall  under  the  statute.  But  I  think  that  liere  the  bat- 
tery was  trifling,  and  in  a  great  measure  provoked.  It  is  dangerous  to  define 
what  is  a  battery  under  the  statute.  I  would  not,  however,  stretch  the  statute 
to  every  petty  squabble  or  scuffle  j  but  I  would  apply  it  when  I  see  any  inten- 
tion to  raise  disorder. 

On  the  16th  November  1776,  "  The  Lords  found  the  libel  not  sufficiently 
proved,  and  assoilyied ;  found  expenses  due,  and  modified  them  to  ten  gounds/' 

Act.  A.  M'Conochie.    Alt.  A.  Elphinstone. 

Reporter,  President  for  Auchinleck. 

N.B. — The  only  material  point  determined  here  was,  that  women  are  com- 
prehended under  the  statute.  The  opinions  of  the  judges  were  not  brought  to 
one  or  to  any  other  particular,  and  the  interlocutor  was  worded  accordingly. 
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1776.    November  SI.    William  Thompson  against  Andrew  Crombie. 

PUBLIC  POLICE. 

The  proprietor  of  a  house  within  hnrgh  has  right  to  prevent  any  conterminous  proprietor 
from  painting  his  name,  or  erecting  a  sign  upon  it,  against  his  wilL 

iFac.  Coll.,  VII,  SOO ;  Diet,  App.  No.  I. ;  Pub.  Pol,  No.  /.] 

Gardenston.  This  sign  is  innocuce  utiUtatis,  and  the  tenant  who  possesses 
the  house  does  not  complain. 

Kennet.  I  doubt  Qi  the  interlocutor.  It  is  admitted  that  the  whole  house 
belongs  to  Crombie,  and  I  do  not  see  hojv  any  thing  can  be  put  on  his  wall 
without  his  consent. 

Covington.  The  insignificancy  of  the  cause  will  not  vary  the  principles  on 
which  it  ought  to  be  determined.  The  plea  of  innoctue  utiUtatis  is  not  receivable, 
as  was  determined  in  the  case  of  the  Earl  ofEgUfiton  and  V^airlie ;  for  property 
is  a  sacred  thing.  If  Crombie  may  put  up  a  sign,  so  may  any  person  in  the 
dose ;  and  thus  there  will  be  no  room  for  Thompson's  tenants  to  put  up  signs. 

President.  When  I  set  a  house  to  a  tenant,  it  is  with  the  power.of  his  using 
it  for  his  own  advantage,  not  for  that  of  others.  As  most  tradesmen  live  in 
doses,  the  argument  used  by  Crombie  will  lead  to  this,  that  tradesmen  may 
load  the  house  next  to  the  street  with  as  many  signs  as  they  please. 

Kaimes.  The  tenant  lies  by  and  says  nothing.  Thompson  asks  Crombie 
why  do  you  put  up  the  sign  ?  Crombie  answers.  The  tenant  gives  me  leave. 
Thompson  replies.  Where  is  that  consent  ?  there  is  no  such  thing.  The  tenant 
remains  with  his  arms  across,  and  lets  the  landlord  fight  his  battles. 

On  the  21st  November  1776,  "  The  Lords  found  that  Crombie  has  no  right 
to  affix  his  sign  on  the  house ;"  altering  Lord  Monboddo's  interlocutor. 

Act.  Adam  Ogilvie.    AU.  Allan  M^Conochie. 

IXss.  Oardenston,  Monboddo. 


1776.    NwemherZl.    Lieutenant-Colonel  James  St  Claib  against  Miss 

Jean  Alexander  of  Rosebank. 

KIRK. 
Whether  there  can  be  exdiuive  property  in  a  seat  in  a  church  ? 

{Fac.  Coll.  VII.  263 ;  App.  L-^Kirk,  No.  /.] 

Haxles.    It  is  not  proved  that  Yaxley  Davidson  erected  this  seat  and  pos- 
~  it  for  forty  years  previous  to  the  citation  in  this  process.    But^  independ^ 
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-ent  of  this,  there  were  three  seats,  supposed  to  be  the  proportion  of  the  church 
belonging  to  Roslin ;  two  of  them  were  thrown  into  Yaxley  Davidson's  seat, 
so  that  two-thirds  of  the  Roslin  seat  goes  to  nine  acres  of  the  barony,  and  one- 
third  to  the  rest.  It  is  plain  that  part  of  the  tenants  in  Roslin  continued  to  sit 
in  the  seat  fitted  up  for  Yaxley  Davidson.  If  the  rights  of  the  superior  and  the 
vassal  are  to  be  separated,  is  not  the  possession  of  the  tenants  to  be  held  as  the 
possession  of  the  master  ?  But  the  possession  is  said  to  have  been  ex  gratia. 
This  might  do  very  well  had  Yaxley  Davidson  had  any  antecedent  right ;  but 
he  had  none,  and  now  can  he  acquire  against  the  superior,  while  the  tenants  of 
the  superior  possessed  during  that  space  which  was  necessary  for  Yaxley  Da- 
vidson's possession,  in  order  to  his  acquiring. 

MoNBODDo.  A  seat  in  a  church  cannot  be  conveyed  separately  from  lands  : 
It  is  annexed  to  lands.  There  is  an  example  of  this  sort  in  a  real  servitude, 
which,  by  our  law,  cannot  be  separated  from  lands.  It  is  impossible,  by  any 
disposition,  to  dissolve  a  right  to  a  seat  from  a  right  to  lands.  The  consequence 
is,  that  no  proportion  of  the  seat  can  be  alienated  beyond  the  proportion  of 
lands.  With  respect  to  possei^sion,  it  is  promiscuous,  and  must  coutinue  so 
until  a  division. 

Kaimes.  I  have  no  notion  that  a  seat  in  a  church  is  a  real  appendage  of 
lands.  The  seats  are  appropriated  to  the  parishioners.  When  a  parish  church 
is  sufficient  for  the  pui7)ose  of  affording  room  to  the  parishioners,  the  decent 
way,  in  order  to  prevent  confusion,  is  that  it  be  divided  ;  and,  according  to  the 
supervenient  circumstances  of  the  parish,  this  division  may  be  altered  from  day 
to  day.  If  there  is  sufficient  room  lefl  for  the  other  inhabitants  of  the  barony. 
Miss  Alexander  may  ccmtinue  to  possess,  but  not  otherwise. 

President.  A  division  of  a  church  must  be  according  to  the  valued  rent. 
When  once  there  is  a  legal  division,  that  must  remain  the  rule.  The  legal  right 
is  in  the  heritors,  not  in  the  inhabitants.  But  it  is  not  necessary  to  determine 
that  point  There  has  been  no  division  of  the  church  hitherto.  When  that 
comes  it  is  time  enough  to  determine.  I  think  ihat  seats  in  a  church  must  go 
along  with  the  lands.  If  there  is  not  sufficient  room  in  a  division,  then  will  it 
be  the  time  to  make  the  subject  a  commonty.  Miss  Alexander  has  not  proved 
an  exclusive  right  of  possession. 

Gardenston.  There  are  two  rules  with  respect  to  the  possession  of  seats  in 
church  :  1.  When  there  is  a  general  division,  it  must  be  by  the  valued  rent  j  be- 
cause the  burden  of  building  and  upholding  lies  on  the  valued  rent.  Were  that 
rule  not  to  be  followed,  there  would  be  a  necessity  of  dividing  churches  day 
after  day.  2.  It  is  equally  certain  that,  until  a  general  division  take  place,  long 
possession,  though  not  for  40  years,  must  be  the  rule. 

Covington.  This  last  opinion  would  be  productive  of  endless  disputes 
among  the  heritors.  Supposing  that  a  division  had  been  actually  obtained,  and 
that  Colonel  St  Clair  feus  out  part  of  his  ground,  the  feuar  would  be  entitled  to 
a  share.  There  might  be  in  every  case  a  subdivision  of  the  share  of  any  one 
estate.  Miss  Alexander  is  entitled  to  a  proportion.  Until  a  particular  division 
is  obtained,  she  is  entitled  to  keep  possession ;  but  this  will  avail  her  nothing, 
for  the  possession  has  been  promiscuous. 

On  the  21st  November,  '^  The  Liords  found  that  the  three  seats  are  the  pro- 
perty of  the  baroay  of  Roslin  ;  and  that  the  parties,  according  to  t^eir  respec- 
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tive  rights,  are  entitled  to  hear  divine  service  in  the  church  of  Lasswade,  until 
a  division  shall  be  made/'    Remitted  to  the  Ordinary  to  proceed  accordingly. 

Act.  R.  McQueen.    Alt.  J.  M^Laurin. 

Reporter ^  Covington. 


1776.    November  22.    Elizabeth  Leckie  against  Agnes  and  Janet  Leckie. 

PRESUMPTION— WRIT— REGISTRATION. 

Registration  of  a  Deed  found  to  be  equivalent  to  delivery,  with  r^;ard  to  heritage,  hut  not 

as  to  moveables. 

IFaculty  Collection^  VII.  300  ;  Dict.^  App.  I. ;  Presumption^  No.  1.] 

Gardenston.  If  a  deed  appears  in  the  register,  the  presumption  is,  that  it 
was  registered  by  the  authority  of  the  granter :  The  proof  to  the  contrary  lies 
on  the  person  objecting. 

Covington,  in  common  cases,  the  putting  on  the  register  is  equivalent  to 
delivery ;  but  I 'observe,  from  the  circumstances  of  the  case,  that  the  father  did 
not  at  first  mean  to  put  the  deed  upon  record :  besides,  he  afterwards  granted 
a  bond  to  the  same  disponee,  exceeding  the  value  of  the  subject,  which  implies 
that  he  still  supposed  the  subject  to  be  at  his  disposal,  notwithstanding  the  re- 
gistration. 

Hailes.  The  reason  for  granting  that  bond  was  quite  different :  a  doubt 
had  arisen,  whether  old  Leckie  was  the  fiar,  although  he  had  an  unlimited 
right  of  burden.  To  secure  matters  against  this  question,  Leckie  exercised 
that  power  of  burdening  which  he  undoubtedly  had,  that  so  his  disponee  might 
be  secured,  in  the  one  way,  in  the  subject,  and,  in  the  other,  in  its  value. 

Kaimes.  I  should  relish  Lord  Covington's  doctrine,  if  it  could  be  confined 
to  the  present  case,  for  the  second  deed  is  more  rational  than  the  first :  the 
registration  was  by  order  of  old  Leckie,  and  it  is  the  most  formal  of  all  de- 
liveries. 

Kennet.  The  settlement  1771^  ^^  the  ultima  voluntas^  and  rational ;  which 
the  settlement  I767  was  not ;  but  we  are  not  at  liberty  to  support  the  deed  on 
that  account.    The  only  question  is  as  to  the  evidence  of  delivery. 

On  the  22d  November  1776»  "  The  Lords  found  that  the  deed  I767  was  a 
deed  properly  delivered,  and  therefore  sustained  the  reasons  of  reduction  as  to 
the  heritage,  and  remitted  the  other  points  to  the  Ordinary ;''  adhering  to  Lord 
Monboddo's  interlocutor. 

Act.  liay  Campbell.    AU.  G.  Wallace. 

• 
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1776.     Naoember  S2.    John  and  THomas  Kzllt  agahst  William  Rawsat  of 

Preftton. 

REGALIA— CHARTER. 

A  clause  cum  pUcaiiombus  in  the  tenendcu  of  a  royal  charter,  though  followed  with  posses- 
sion) does  not  convey  the  exclusive  privilege  of  an  oyster-fishing  in  marij  even  although 
the  lands  had  heen.a  bszony. 

ISupp.  r.  445.2 

Covington.  A  grant  of  a  barony  will  not  comprehend  a  part  of  the  sea  or 
of  a  navigable  river.  Cum  piscationibus  can  only  apply  to  fishings  which  may 
chance  to  be  within  the  barony.  The  grant,  here,  is  only  in  the  tenendas^ 
which  being  the  operation  of  the  party  himself,  not  of  the  Barons  of  Exche- 
quer, is  not  much  regarded.  I  will  not  interpret  possession  to  the  clause  in 
the  tenendas,  but  to  the  prior  right  which  the  party  nad  of  fishing  in  common 
with  the  rest  of  the  king's  subjects.  Here,  then»  is  neither  title  nor  posses- 
sion. 

M6NBODDO.  There  is  a  distinction  between  white-fishing  in  the  sea,  and  a 
fishing  of  oysters.  White^shing  is  juris  publid,  and  cannot  be  acquired  by 
grant  j  but  a  fishing  of  oysters  may.  The  only  question  is.  Whether  such 
right  is  here  acquired  by  prescription  ?  And  I  think  it  is  not. 

Kaimes.  The  Crown  nas  no  right  to  give  away  an  oyster  scalp  :  and  sup- 
posing it  had,  there  is  no  exclusive  possession  here. 

Hailes.  If  the  right  of  the  Crown  is  to  be  tried,  it  is  necessary  that  the 
officers  of  state  should  be  made  parties.  This  question  was  the  subject  of  a 
hearing,  and  of  informations,  many  years  ago,  between  the  Crown  and  the 
York-Building  Company,  tliough  I  beUeve  the  question  was  not  decided.  It  is 
certain  that  Uie  Court,  in  Lonl  Prestongrange's  case,  supposed  the  Crown  to 
have  the  right.  But  this  is  not  necessary  for  the  decision  of  the  present  case. 
Here  there  is  no  effectual  grant  of  a  barony,  and  no  intention  in  the  Crown 
to  bestow  the  exclusive  fishing  claimed.  Neither  is  there  that  exclusive  pos- 
session which  is  necessary,  at  any  rate,  for  one  that  pleads  on  prescription. 

President.  I  had  always  a  doubt  of  the  Crown's  right  to  bestow  what  was 
in  alto  mari ;  but  it  is  impossible  that  a  clause  in  the  tenendas,  cum  piscationibus, 
can  give  an  exclusive  fight  to  an  oyster-bed  seven  miles  o&  The  case  of 
salmon-fishings  is  very  different,  for  they  are  within  the  barony. 

Gardenston.  My  opinion  is  founded  totally  on  the  want  of  possession.  If 
the  Crown  had  power  to  grant,  we  can  go  by  no  other  rule  but  that  which  pre- 
vails in  the  case  of  salmon-fishings. 

On  the  22d  November  1776,  "  The  Lords  found  that  the  pursuer  has  no 
exclusive  right  within  the  limits  libelled }  and  therefore,  that  he  cannot  debar 
the  pursuers.'* 

Act.  D.  Dalrymple.     Alt.  H.  Erskine. 

Report er,  Gardenston. 
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1776*    November  J83.    James  Hog  and  Others  against  The  Representatives 


of  James  loglis. 


CHARTER— PARTY. 


Freight  had  been  mdd^  before-hand,  by  some  emigrants  to  America.  The  vessel  not  hay- 
ing proceeded  on  the  voyage,  not  totally  disabled,  but  only  put  back  to  be  repaired, 
the  nrdght  was  f^riffteA  to  be  retamed. 

I 

^Faculty  Collection,  VII.  386  /  Diet.,  App.  No.  /,  Mutual  Contract,  No.  1.] 

CoviNaTON*  The  Court  must  hold  the  practice  in  London  to  be  the  rule» 
for  both  parties  agree  in  referring  to  the  report  of  London  merchants  on  that 
head.  It  is  inherent  in  the  nature  of  the  contract  locati  conducti,  that,  if  the 
locator  of  the  ship  does  not  perform  his  contract,  he  is  not  entitled  to  his  hire ; 
but  the  freight  here  was  actually  paid  per  advance,  according  to  bargain.  In 
order  to  secure  against  after  disappointments  on  the  voyage,  this  freight  had 
been  insured.  Q^ery,  On  whom  did  •  it  lie  to  insure  the  freight  ?  The  owner 
could  not  insure  it,  for  he  had  already  received ;  but  the  freighter  who  had 
hired  the  vessel,  bad  an  interest  to  insure :  if  he  did  not,  he  must  be  held  as 
standing  the  insurance  himself.  If  the  freight  had  been  insured,  and  a  total 
loss  of  the  ship  had  happened,  the  insurers  would  have  been  hound  to  pay  the 
freight,  not  if  a  stop  only  had  occurred  in  the  voyage  without  a  total  loss } 
here  there  was  only  a  stop,  and  no  total  loss  :  and  consequently  the  freighter, 
who  stands  in  the  place  of  the  insurer,  is  not  bound  to  make  up  the  loss :  the 
non-performance  of  the  voyage  proceeded  from  the  fault  and  obstinacy  of  the 
master. 

pRi^siDENT.  Approved  of  Lord  Covington's  opinion.  Had  Inglis  made  a 
timeous  intimation  to  the  emigrants  that  he  was  willing  to  proceed  on  the 
voyage,  the  case  would  have  been  different*  ^ 

Kaimes.  This  case  is  not  difierent  from  die  case  decided  at  common  law, 
and  indeed  by  common  sense,  that  if  one  is  bound  to  carry  persons  or  goods 
to  a  particular  place,  and  does  not,  he  cannot  have  a  freight.  Inglis  is  not 
even  entitled  to  a  freight  pro  rata  itineris,  for  he  repented  of  his  bargain,  and 
would  not  carry  the  emigrants  on.  It  makes  no  difference  whether  the  freight 
was  ^  advanced  or  not.  As  to  maintenance,  the  nature  of  the  contract  was  to 
carry  the  emigrants  to  America,  and  maintain  them  on  the  voyage.  He  was 
bound  to  maintain  them  wherever  they  were  on  the  passage ;  whether  at  sea,  in 
a  road,  or  in  a  harbour. 

MoNBODDo.  The  merchants  at  London  make  a  report  of  maritime  law  to 
which  I  am  a  stranger.  Inglis* was  a  locator  operis,  and  he  was  bound  to  per- 
form the  work.     If  any  accident  happened,  be  was  bound  to  make  it  up. 

On  the  23d  November  1776f  "  The  Lords  found  the  Representatives  of 
Inglis  bound  to  repeat  the  whole  freight,  and  not  to  have  any  claim  for  the 
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provisions  expended  in  the  former  parts  of  the  voyage,  in  respect  that  the  ves- 
sel  was  not  totally  disabled,  and  that  Inglis  refused  to  implement  his  contract, 
by  completing  the  voyage ;  and  remitted  to  the  Ordinary  to  proceed  accord- 
inglv/* 

Act.  G.  Ogilvie.    Alt.  A.  Crosbie. 
Reporter,  Hailes. 


1776.    November  26.    George  Willox  agaimt  John  Callendar  and 

William  Wilson. 

BILL. 

It  was  found  that  a  Bill,  of  whicb  the  acceptance  was  procured  by  ooncussion,  was  inef- 
fectual in  the  hands  even  of  an  oneroug  indorsee. 

IFoUo  Diet.  III.  81  i  Diet.  1519.] 

MoNBODDO,  The  bills  were  indorsed  for  behoof  of  William  Willox,  and  for 
value.  The  only  question  is  as  to  the  effect  of  vis  et  metus :  that  is  a  good 
exception,  even  against  an  onerous  indorsee.  Although  a  man  is  imposed  upon 
in  signing  a  deed,  it  is  still  his  deed  ;  but  when  a  man  is  forced  by  terror  to 
sign  a  deed,  it  is  no  more  his  than  if  his  hand  had  been  led.  Bills  for  a  game 
debt  may  still  be  excepted  against,  though  indorsed  for  value :  this  serves  to 
explain  the  principle.     The  only  question  is.  Whether  the  exception  applies  ? 

[As  to  this,  his  opinion  was  not  very  clear.] 

Gardenston.  It  makes  no  difference  whether  the  bilU,  when  delivered, 
were  indorsed  blank  or  not.  As  to  onerosity,  I  should  doubt.  If  the  cause 
rested  there,  I  rather  incline,  from  the  species  Jacti,  to  hold  that  here  there  was 
an  indorsation  in  security.  Be  this  as  it  will,  vis  et  metus  is  pleadable  against 
an  onerous  indorsee-  My  brother  is  mistaken  as  to  his  argument  concerning 
game  debts.  In  such  case  it  has  been  repeatedly  found  that  an  onerous  in- 
dorsee is  entitled  to  force  payment ;  and  with  good  reason,  for  why  should  your 
facility  in  granting  a  bill  hurt  me  an  innocent  person,  who  advances  the  money 
on  seeing  the  security  of  your  name.  But  wherever  there  is  vis  et  metus,  there 
is  no  deed :  here  there  is  as  strong  an  instance  of  fraud  and  concussion  as  can 
be  conceived. 

Kaimes.  I  cannot  perfectly  concur  in  what  is  said  as  to  the  effect  of  force 
and  fear.  If  a  man  clap  a  pistol  to  my  breast,  and  make  me  sign  a  deed,  the 
deed  is  good  for  nothing :  my  hand  is  there,  but  not  my  intention.  I  doubt  as 
to  the  application  to  this  case :  the  grant  was  intentional,  in  order  to  escfipe 
prison,  and  it  was  effectual  to  that  purpose.  I  doubt  whether  this  objection 
would  be  good  against  an  indorsation  for  an  onerous  cause  j  but  I  do  not  see 
any  such  indorsation  here. 
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CovivoTON.    This  was  plainly  an  ilieffal  transactio  de  crimne. 

On  the  26th  November  1776,  **  The  Lords  sustained  the  reasons  of  suspen- 


sion." 


Act.  J.  Swinton,    Alt.  R.  Cullen.    Reporter^  Covington. 


1776.    November  26.    Thomas  Heughak  against  William  Ra£. 

REPARATION. 

A  cart  loaded  with  a  cask  of  wine  having  been  carried  over  a  precipice,  the  carter  found 

not  liable  in  Jamagfus  there  being  no  n^ligence* 

[Supplement^  V.  p.  577.] 

Hailes.  I  have  a  great  respect  for  the  civil  law ;  yet  no  text  of  the  civil 
law  shall  convince  me  that  a  carter  holding  the  halter  of  his  horse,  and  in  that 
situation  forced  over  a  precipice,  with  his  cart  and  horses,  is  liable  for  damages 
which  may  arise  to  what  he  is  carrying  in  his  cart. 

Covington.  If  carters  are  not  Dound  to  answer  for  the  goods  committed  to 
their  charge,  the  consequences  will  be  dangerous.  I  am  not  satisfied  that  there 
was  no  negligence  here. 

Gardenston.  This  is  a  merciful  interlocutor ;  but  contrary  to  the  principles 
of  the  civil  law,  which  I  greatly  respect,  and  would  wish  to  follow.  There  is  a 
degree  of  neglect  here. 

Alva.  The  carter  did  whatever  was  in  his  power,  and,  I  think,  acted  with 
judgment,  though  unsuccessfully. 

MoNBODDO.  I  am  for  adhering  to  the  principle  of  the  civil  law,  until  bet- 
ter principles  can  be  pointed  out.  A  man,  acting  in  the  business  which  he  pro- 
fesses, must  be  liable,  unless  the  damage  happen  casu  fortuito.  A  carter  is 
answerable  not  only  for  himself,  but  for  his  norses.  His  foremost  horse  was 
not  fit  for  his  business,  for  he  grew  giddy ;  neither  did  the  carter  act  judicious- 
ly in  his  attempt  to  save  the  horses  and  cart.  It  is  in  vain  to  talk  of  the  danger 
of  the  road ;  for  it  was  just  in  the  ordinary  state,  and  had  been  often  travelled 
without  any  misfortune  happening  to  passengers. 

Kennet.  a  carter  who  undertakes  to  convey  goods,  is  answerable  for  him- 
self and  for  his  horses.  But  this  rule  does  not  clearly  apply  to  the  present 
case.  The  horse  might,  in  general,  have  been  fit  for  his  business,  though  on  a 
particular  occasion  he  grew  giddy.  If  the  carter  was  guilty  of  culpa  lata^  he 
must  be  liable.  But  the  pass  was  plainly  dangerous,  and,  to  prevent  such  ac- 
cidents, a  parapet  wall  has  been  built. 

Kaimes.  I  revere  the  civil  law  which  says  that  a  man,  professing  any  art,  is 
bound  to  an  exact  skill  in  performing  the  duties  of  that  art.  But  there  may  be 
a  case  when  there  is  no  perfection,  and  yet  no  culpa.  Artists  must  necessarily 
have  different  degrees  01  skill :  all  are  not  of  equal  abilities.  How  can  we  cen- 
sure the  carter,  when  the  judges  who  profess  knowledge  in  carting  (Lords  Mon- 
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boddo  and  Alva,)  differ  as  to  the  propriety  or  impropriety  of  his  conduct.  We 
ought  to  be  cautious  in  applying  rules  where  the  damage  may  be  not  only  great 
but  ruinous. 

On  the  26th  November  1776*  '*  The  Lords  sustained  the  defences  and  as- 
soilyied  ;*'  adhering  to  the  interlocutor  of  Lord  Alva. 

Act.  W.  Naime.    Alt.  A.  Crosbie. 

Diss.  Monboddoi  Covington.    Non  Uquetf  Gardenston. 


1776.    November  26.    Alexander  Brodie  of  Windiehills  against  William 

Murdoch. 

TACK. 

< 

When  a  tenant  enters  to  grass  lands  at  Whitsunday^  which  were  afterwards  ploughed  by 
the  master's  consent,  Can  he  be  removed  at  the  term  of  Whitsunday,  or  is  be  entitled 
to  the  outgoing  cn^  ? 

« 

IFactdty  ColtoctioHf  VII.  372  j  Diet.,  App.  /.,  Tack,  No.  3.] 

Auchinleck.  Whenever  ground  is  once  set  a-pioughingi  it  becomes  arable 
as  much  as  any  part  of  the  farm. 

MoNBODDO.  The  master  has  himself  to  blame  in  not  making  that  paction 
which  he  would  have  the  Court  to  make. 

Kennet.  The  tenant  entered  at  Whitsunday,  and  so  had  the  grass  of  that 
year.  According  to  his  argument  he  will  have  lour  years'  possession,  and  yet 
pay  only  three  years'  rent. 

Hailes.  This  case  may  frequently  occur  in  practice.  When  a  master  gives 
permission  of  ploughing  up  grass  without  making  any  prudent  limitations,  in 
such  case  he  may  suffer  in  thejend,  and  the  tenant  may  profit;  but  that  is  the  fault 
of  the  master  in  not  making  a  more  judicious  bargain.  The  permitting  a  ten- 
ant at  will  to  break  up  meadow,  is  in  itself  no  very  prudent  or  consistent 
thing. 

Covington.  The  tenant  might  at  any  rate  have  ploughed  up  the  meadow,  for 
it  had  been  formerly  ploughed  up  for  nine  years  successively.  It  is  an  invin- 
cible  argument  in  favour  of  the  tenant,  that,  if  the  master's  argument  is  good^ 
he  might  have  removed  the  tenant  at  the  first  year :  What  then  would  the  tenant 
have  got  ?  No  profit,  but,  on  the  contrary,  loss. 

Gardenston.  The  circumstance  which  touched  me,  is,  that  every  inch  of 
ground  was  ploughed  :  which  is  gross  mislabouring.  What  the  Sherifi  did  was 
a  just  reparation  to  the  master. 

MoNBODDO.  This  piece  of  ground  happened  to  be  in  grass,  it  was  ploughed 
up  in  rotation.  What  was  there  to  hinder  a  tenant  from  doing  this  ?  The  pre- 
sent action  is  not  for  mislabouring :  that  action  may  be  reserved  to  the  nmster. 
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AucHiNXifiCK*  If  action  for  mslabourifig  is  reaerved,  we  ought,  in  the  mean- 
time, to  find  expenses  due  by  the  master  for  mispleading. 

Kaimes.  a  tenant  cannot  plough  up  old  grass  reserved  for  the  cattle  of  the 
farm.  But  I  d<mbt  whether  this  meadow  can  come  under  the  den<Mnination  of 
old  grass ;  but,  let  that  be  as  it  will,  in  common  law  a  bargain  is  a  bargain* 
Here  the  tenant  was  at  will,  and  had  liberty  to  plough  :  it  is  impossible  that  the 
master  could  turn  him  out  directly. 

On  the  26th  November  I776,  *'  The  Lords  aefsoilyied  the  tenant ;''  adhering 
to  Lord  EUiock's  interlocutor. 

On  the  26th  January  1777f  "  The  Lords  altered,** . 

Act.  Hay  Campbell.     AU.  B.  W.  M*Leod. 

Diss.  Gardenston,  Kennet,  Alva.  Diss,  at  second  hearing,  Elliock,  Stone- 
field,  Hailes. 

Non  Uftiet,  Covington. 


1776.    November  27.    James  and  George  Leslies  against  Mr  George  Aber- 

CROMBIE. 

V 

HUSBAND  AND  WIFE. 

A  minister's  bond  to  the  widow's  fund  and  his  arrears  of  taxes  not  deducted  from  the  goods 

in  communion  in  an  accounting  with  his  wife's  nearest  kin. 

{^Faculty  Collection^  VII.  p.  304 ;  Diet.,  App.  /.,  Husb.  and  Wife,  No.  3.] 

MoNBODDO.  From  the  nature  and  constitution  of  the  debt,  the  bond  did  not 
bear  interest  to  the  wife  or  to  her  husband  ;  and  therefore  I  would  adhere. 

Covington.  If  the  petitioner,  Mr  Abercrombie,  prevails,  he  cuts  down  the 
branch  on  which  he  stands ;  for  he  has  taken  one  part  of  the  debt,  jure  mariti. 
How  can  he  hold  that  part,  if  he  will  not  allow  the  jtcs  relictce  to  take  place  as 
to  the  other  ? 

Kaimes.  Here  is  a  conditional  debt,  which  therefore  would  fall  to  the  hus- 
band's heir,  and  yet  it  does  not  fall  under  the  jus  mariti.  This  is  singular,  yet 
still  I  think  the  interlocutor  right. 

Gardenston.  As  to  the  general  point,  the  Ordinary  has  found,  upon  dear 
principles,  that  what  was  vested  in  the  son  fell  to  the  father,  that  is,  corpora 
mobiUum,  but  he  has  not  found  so  as  to  nomina  debitorum.  Perhaps  this  may 
be  disputed.  The  Court  has  gone  so  far  as  to  find  that  possession  is  sufficient ; 
that  confirmation,  even  of  the  smallest  particle,  is  sufficient  to  give  a  title.  Why 
not  find  so  as  to  the  possession  of  bonds  and  bills  ? 

Hailes.  Why  not  go  one  step  farther,  and  abolish  the  jurisdicti<Hi  of  com- 
missaries in  the  matter  of  confirmation  ? 

Covington.  The  Court  has  gone  far  enough  already :  The  farthest  was  in 
the  case  of  Pringle  and  Veitch  ;  but  there  the  nearest  in  kin  was  himself  the 
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debtor  to  the  defunct ;  and  the  Court  thought  it  unnecessaryi  and  indeed  ano- 
malous, to  oblige  a  debtor  to  take  decreet  against  himself. 

MoNBODDO.  If  possession  is  held  equivalent  to  confirmation  as  to  nomna 
debitorum,  there  is  an  end  put  to  confirmation  ;  for  there  is  nothing  easier  than 
for  a  nearest  in  kin  to  take  possession,  brevi  manu,  of  the  bills  and  bonds  of  the 
defunct. 

Kaimes.  It  is  necessary  that  there  be  an  aditio  hareditatis  ;  that  the  heir 
may  not  be  overtaken,  or  understood  to  mean  to  be  heir,  when  he  did  not. 
Confirmation  is  aditio  hcereditatis  in  mobiUhus.  When  any  one  article,  however 
insignificant,  is  confirmed,  it  is  enough  ;  because  such  confirmation  shows  the 
animics  of  representing. 

On  the  27th  November  I776,  '<  The  Lords  found  that  the  bills  and  bonds  of 
the  mother  did  not  vest  ipso  jure  in  the  son,  and  do  not  belong  to  the  defender, 
as  his  son's  legal  successor ;  that  the  sum  of  L.250,  payable  at  the  death  of 
Elizabeth  Chalmers,  falls  to  be  added  to  the  goods  in  communion }  that  the 
bond  for  L.dO,  payable  to  the  widow's  fund,  is  no  burden  on  the  goods  in  com- 
munion ;  and  that  the  window-light  duties  are  not  to  be  deduced  from  the 
goods  in  communion ;  the  pursuers  always  finding  caution  to  indemnify  the  de- 
fender, if  these  duties  shall  be  exacted }"  adhering  to  Lord  Covington's  inter- 
locutor. 

Ac^.  R.  McQueen.    Alt.  A.  Crosbie. 


1776.   December  4.    Procurator-Fiscal  of  the  Lyon  Court  against  William 

Murray  of  Touchadam. 

JURISDICTION  OF  THE  LYON  COURT— FEES  OF  MATRICULATION. 

IFaculii/  Collection,  VII.  36  j  Supp.  V.  490,  Dictionary,  7656.] 

Gardenston.  As  this  is  an  action  for  recovering  penalties,  it  is  necessary 
that  the  offence  be  proved.  Mr  Murray  pleads,  on  the  one  side,  that  the  re- 
cords have  not  been  regularly  kept,  so  that  it  cannot  be  said  that  he  is  not  ma- 
triculated ;  and,  on  the  other  side,  that  he  and  his  predecessors  have  possessed 
for  ages.  Immemorial  use  establishes  right  in  matters  of  more  consequence 
than  the  present  subject  of  debate. 

Alva.  In  cases  of  this  kind  old  possession  must  imply  a  right.  Of  tins 
right  we  have  the  best  evidence  that  the  nature  of  the  thing  can  admit  of. 

President.  I  am  no  favourer  of  the  jurisdictions  which  may  tend  to  oppress 
the  subjects.  Here  Mr  Murray*s  plate,  equipage,  &c.,  are  forfeited,  because 
he  had  borne  arms  which  his  predecessors  have  borne  for  300  years.  The  Act 
1672  is  calculated  against  the  usurpers  of  arms,  and  it  declares  that  arms  once 
matriculated  must  not  be  changed,  but  must  remain  the  rule  of  bearing  for 
ever.    But  I  deny  that  the  not  being  matriculated  in  the  Lyon  register  implies 
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a  forfeiture.  The  Lyon  was  not  inclined  to  carry  the  law  to  its  utmost  rigour, 
for  he  neglected  to  force  matriculation.  Would  it  not  be  strange  that  his  ne- 
glect should  imply  a  forfeiture  ?  If  immemorial  possession  is  not  sufficient  here, 
I  know  not  what  can  be  sufficient  ?  Independent  of  possession,  which  implies  a 
grant  from  the  Crown,  Mr  Murray,  as  a  baron,  has  right  to  carry  ensigna- 
armorial :  I  will  therefore  presume  his  right.  There  is  no  doubt  that,  in  1672, 
the  Lyon  would  have  been  bound  to  matriculate  this  very  coat-armorial.  Pos- 
session, for  an  additional  century,  cannot  make  the  right  of  Mr  Murray  worse. 
As  to  the  register,  it  is  of  no  authority,  for  it  is  no  complete  record.  As  to  the 
extent  of  the  fees,  I  have  doubts.  The  Act  of  Parliament  indeed  is  express, 
but  practice  may  have  departed  from  that  rule :  the  fees  however  must  not  be 
arbitrary. 

On  the  4th  December  177^1  '^  The  Lords,  in  substance,  assoilyied  Mr  Myr- 
ray ;"  adhering  to  Lord  HaUes's  interlocutor,  (vide  printed  papers,)  but  remit- 
ted to  Ordinary  as  to  the  article  of  the  extent  of  fees.  20th  December  1776^ 
"  adhered." 

Act.  J.  Boswell,  A.  Murray.    Alt.  D.  Rae. 


1775,  February  4,  and  1776,  December  10.      Dr  Alexander  Johnstone 

against  The  Executors  of  James  Crawford. 

ARBITRATION— FJDREIGN. 

A  foreign  Decree-arbitral  can  be  made  effectual  in  Scotland,  and  is  not  reducible  on  ac- 
count of  iniquity  or  informality. 

\JFac.  Coll.,  FIT.  327  J  4P!P.  ^^  Arbitration,  No.  4.] 

Coalston.  It  is  plain,  from  the  opinion  produced,  that  in  Holland  decreets- 
arbitral  may  be  reduced,  upon  iniquity,  within  a  limited  time.  If  we  lay  hold 
of  the  law  of  Holland  in  order  to  set  aside  deoreets-arbitral,  we  must  take  it  in 
all  its  parts,  and  with  its  short  prescription.  But  I  see  that  from  the  general 
rule  there  is  an  exception  of  minority. 

Kaimes.  I  doubt  whether  there  is  any  thing  here  to  stop  execution.  The 
money  must  be  paid,  upon  caution. 

President.  If  the  decreet-arbitral  can  be  opened,  we  are  not  bound  to 
observe  all  the  forms  of  the  courts  in  Holland.  Why  should  we  give  more 
force  to  this  decree  than  to  the  decree  of  any  foreign  court  ? 

Kennet.  I  formerly  considered  this  not  as  a  decree  but  as  a  contract.  That 
difficulty  is  now  removed.  I  do  not  see  the  necessity  of  giving  way  to  the 
forms  01  Holland  in  finding  caution. 

Gardenston.  That  is,  we  will  take  no  more  of  the  law  of  Holland  than  we 
like.     I  think  that  the  allowing  of  execution,  upon  caution  found,  is  judicious. 

Kaimes.  A  decree  of  a  foreign  court  is  with  us  no  more  than  a  judgment, 
which  may  be  supported  upon  equity ;  but  there  is  a  difference  between  a  dc* 
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creet  and  a  contract  which  va  juris  gentium.  The  law  of  Holland  says  that  you 
are  relieved  in  so  far  as  to  allow  a  challenge,  upon  finding  caution. 

On  the  8th  February  1775,  "  The  Lords  found,  That  the  decreet^arbitral  is 
challengeable,  but  must,  in  the  meantime,  be  carried  into  execution,  Dr  John- 
stone finding  caution/' 

Act.  J.  Boswell*    Alt.  A.  Murray. 

Reporter^  Gardenston. 

1776.  December  18.— In  this  case  the  Lord  Gardenston,  Ordinary,  "  Hav- 
ing considered  the  whole  proceedings  in  this  cause,  particularly  the  remit  from 
the  Lords,  the  additional  case,  and  opinion  thereon  oif  Dutch  counsel^  asaoilyied 

On  the  lOlh  December  1776,  *•  The  Lords  assoilyied"  in  general,  waiving  the 
general  point,  whether  liiis  cause  ought  to  be  tried  by  the  law  of  Holland.  As 
to  that,  Monboddo  and  President  expressed  their  doubts.  I  have  made  this 
memorandum  for  preventing  any  mistake. 

Act.  A.  Murray.    Alt.  J.  Boswell. 


1776.  December  13.  James  Scot  of  Scalloway  against  John  Bruce  Stewart. 

SASINE. 

« 

A  Sasine  taken,  not  on  the  Lands,  in  consequence  of  a  Dispensation  from  a  Subject- 

snperior,  found  null. 

IFac.  Coll.  VII.  355 ;  Diet.  App.  I.  Sasine,  No.  II.2 

This  case  was  reported  by  Mr  Robert  M*Queen  of  Braxfield,  Lord  Proba- 
tioner, who  thus  delivered  his  opinion  as  to  the  objection  to  the  title  of  the 
pursuer: — An  adjudication,  on  which  charter  and  sasine  have  followed,    is 
certainly  subject  to  negative  prescription.     When  a  court  of  law  adjudges  an 
estate,  there  is  still  a  right  of  property  remaining  in  the  debtor.     Hence,  in 
a  ranking  and  sale,  if  there  is  any  reversion,  the  heir  of  the  debtor  must  make 
up  titles  to  it  by  a  special  service.    But  here  prescription  is  not  competent  to  be 
pleaded  by  the  respondent.     It  is  jus  tertii  for  a  competitor  to  plead  it ;  for  he 
is  not  in  the  right  of  the  person  against  whom  tne  adjudication  was    led. 
The  first  question,  as  to  the  validity  of  the  exclusive  title,  is  of  great  im- 
portance.   I  am  clear  that  the  exception  in  the  statute  I617  is  no  bar :  the 
statute  relates  to  negative  prescription  only.    As  long  as  a  person  possesses 
on  a  right  bearing  a  reversion  in  grcemo,  his  possession  is  that  of  the  reverser  ; 
and  the  reverser's  right  must  be  saved  from  a  negative  prescription.    But  it  is 
fiot  possible  to  suppose  that  the  statute  meant  to  hinder  a  man  from  acquiring 
a  rignt  which  he  had  not  before.     A  right  a  non  domino,  afler  the  years  of  pre- 
scription, is  as  valid  as  a  right  a  vero  domino.    There  is  a  legal  presumption 
introduced  that  all  rights  were  conveyed,  as  in  the  case  of  SUot  qfArkteton 
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c^ainst  MaaweU.  I  am  as  clear  as  I  was  ever  In  my  lifci  that  it  was  a  wrong 
decision.  Besides,  it  applies  not  to  this  case.  It  would  wound  the  statute 
1617,  if  a  registered  reversion  was  to  be  a  perpetual  bar  against  prescription. 
As  to  the  second  point,  I  am  afraid  of  any  innovation  in  the  feudal  law  of 
Scotland.  This  case  is  different  from  the  cases  decided  in  the  House  of  Lords, 
from  Forfar  and  Linlithgowshire ;  for  here  the  question  is,  How  far  can  one 
subject  grant  dispensation  to  another,  as  to  taking  infefhnent  in  |4aces  discon« 
tiguous?  Intrinsic  nullities  in  titles  do  never  prescribe.  The  question  is, 
l^ether  ought  this  to  be  accounted  such  ?  I  incline  to  think  that  it  is  not  an 
intrinsic  nullity,  and  that  possession  for  fortjr  years  is  sufficient  to  support  this 
sasine.  A  tenement,  once  united,  does,  in  the  opinion  of  the  House  of 
Lords,  remain  united,  as  to  the  purpose  of  sasine,  on  any  part  of  the  ground. 
Qu(Br.  After  forty  years'  'possession,  ought  we  not  to  presume  that  there  had 
been  such  a  union  and  di^^nsation  in  this  case  ? 

MoNBODDO.  It  was  not  necessary  to  make  a  statute  that  a  right  of  tever* 
sion  in  a  man's  own  right  should  be  good  against  him  j  for  no  one  can  object 
to  the  right  on  which  he  founds.  If  this  right  had  been  engrossed  in  the 
titles  of  prescription,  it  would  have  been  good^  It  is  true  that  the  defender 
here  has  acquired  a  right  from  a  person  who  had  none  j  but  that  is  the  case 
in  matters  of  prescription  in  general.  A  man,  in  the  case  of  teinds,  may,  by 
means  of  an  erroneous  title  and  a  long  life,  acquire  a  right  to  himself.  As 
to  the  case  of  Arkleton^  it  does  not  apply,  and,  if  it  did,  I  should  think  it  a 
wrong  decision.  Lord  Dirleton  savs,  "  Why  should  not  a  right  of  reversion  on 
record  prescribe  as  well  as  a  bond  on  record  ?"  I  think  that  there  is  much 
reason  for  the  query. 

Hailes.  I  am  of  opinion,  with  the  Lord  Probationer,  as  to  the  Jirst  ge- 
neral point.  As  to  the  second^  I  have  more  difficulty.  Objections  to  sasines 
are  not  fashionable ;  and,  post  tantum  temporis,  they  are  not  favourable.  I 
know  in  what  manner  some  objections  to  sasines  have  been  treated  elsewhere ; 
yet  I  know  not  how  they  can  be  disregarded,  unless  we  abolish  the  formali- 
ties of  our  investitures  altogether.  In  this  case  there  is  something  more  than 
in  the  cases  which  have  been  formerly  judged ;  for  here  a  subject  assumed  a 
royal  power  indeed,  and  authorised  sasine  to  be  taken,  not  on  any  part  of  dis- 
contiguous lands  disponed,  but  on  a  separate  parcel,  not  disponed.  It  is 
said  there  has  been  an  erroneous  usage,  and  this  might  go  a  great  way  as  to 
times  past ;  but  this  alleged  usage  amounts  to  no  more  than  this,  that  some 
practitioners  in  Shetland  neglected  the  law,  while  others  observed  it :  Shall 
the  observance  go  for  nothing  and  the  neglect  be  the  rule  ? 

Elliock.  These  lands  were  formerly  udal  lands ;  so  that  it  is  impossible 
that  there  could  have  ever  been  such  a  grant  from  the  Crown  as  the  Lord 
Probationer  would  presume.  If  parties  choose  to  take  infeflments  in  an  un- 
usual way,  they  must  look  to  the  consequences. 

President.  I  am  clearly  of  opinion,  with  the  Lord  Probationer,  as  to  the 
first  objection.  The  positive  prescription  is  adjectio  domimi  continuatione  pos* 
sesshnis  per  tempns  lege  definitum.  There  is  no  occasion  to  attadc  the  cfeci- 
sion  in  the  case  of  ArJcleton ;  but  I  cannot  reconcile  it  with  the  principle 
which  I  lay  down  as  to  the  nature  of  positive  prescription.  As  to  the  second 
pointy  it  is  dangerous  to  encroach  upon  the  principles  of  the  ftudal  law.    I 
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thought  the  decisions  of  the  House  of  Lords  in  the  cases  from  Forfar,  &c« 
wrong  decisions.  They  proceeded  on  a  wrong  ground,  that  the  register  of 
sasines  was  a  sufficient  security  to  the  lieges,  and  that  feudal  solemnities  were 
no  longer  of  consequence.  Here  is  a  stUl  stronger  case  than  that  decided  in 
the  House  of  Lords ;  for  there  is  an  unity  created  by  a  subject,  and  a  null  sa* 
sine  is  the  consequence.    A  nullity  in  a  sasine  can  never  work  off.     I  cannot 

Iiresume  an  union  by  the  Crown,  in  order  to  support  a  sasine  which  is  null  in 
aw.  As  to  practice,  there  is  no  univensal  practice  which  might  be  of  moment 
quoad  prceterita  :  there  is  only  alleged  a  practice,  partially  erroneous,  in  one 
county  in  Scotland.  Shall  we  establish  one  rule  in  Shetland  and  another  in 
the  rest  of  Scotland  ? 

On  the  ISth  December  I776,  **  The  Lords  repelled  the  first  objection, 
[though  that  was  not  expressed  in  the  interlocutor ;]  and,  on  consideration  of 
the  second  objection,  found  that  the  defender  has  not  yet  produced  sufficient 
to  exclude ;  reserving  to  the  defender  to  support  the  sasine  before  the  Lord 
Ordinary :''  altering  Lord  Rennet's  interlocutor,  which  had  found  that  the  de« 
fender  had  produced  sufficient  to  exclude. 

Act.  B.  W.  M*Leodi  D.  Rae.    Alt.  Ilay  Campbell. 

Reporter^  Braxfield. 


1776.    December  13.    William  Fotherikgham  and  Others  against  Andrew 

Langlands,  &c. 

BURGH-ROYAL. 
Power  of  a  Burgh  to  alter  its  usages. 

IFaculty  Collection,  VII.  324  j  Diet.,  App.  I.—Burgh-RoyaU  No.  II.2 

Hailes.     This  declarator  is  calculated  to  overturn  the  whole  law  of  corpora- 
tions.    It  is  said  that  there  is  no  seal  of  cause  ;  and,  therefore,  practice  must 
be  the  rule.    Although  there  were  a  seal  of  cause,  by  the  magistrates  allowing 
persons  not  of  a  trade  to  be  members  of  that  trade,  it  would  signify  nothing. 
No  magistrates  can  grant  to  tailors  or  fishmongers  the  privilege  of  hammermen. 
This  would  take  away  the  whole  method  of  qualifying  persons  in  any  particular 
profession ;   and  all  tailors  might  become  hammermen,  and  all  hammermen 
tailors.     As  a  seal  of  cause  could  not  do  this,  so  neither  can  practice.   Practice 
may  have  force  in  possessorio  ;  but  whenever  a  declarator  is  brought,  the   right 
must  be  the  rule.     The  other  conclusions  are  no  less  anomalous.     The  son  of  a 
hammerman,  if  he  follows  his  father's  profession,  may  be  admitted,  on  paying 
smaller  dues  than  a  stranger }  but  he  cannot  be  admitted  as  a  hammerman  ^th- 
out  learning  the  craft  of  a  hammerman.    This  would  be  to  convert  our  corpora- 
tions, or  companies,  into  Indian  castes ;  and  so  also,  as  to  the  privilege  claimed 
from  marrying  the  daughter  of  a  hammerman,  it  resolves  into  this— a  young 
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man,  instead  of  producing  a  piece  of  work  as  hia  essag-pi^e^  must  be  allowed 
to  produce  a  hammermau^s  diaughter,  and  to  say,  th(U  is  my  essay-piece. 

AucHiNLECK.  The  use  of  corporations,  and  for  which  the  law  allows  them, 
is,  that  the  lieges  may  be  insured  of  having  persons  capable  to  work  in  the  seve- 
ral trades  necessary  for  society.  Hence,  when  I  -hear  of  a  corporation  of 
tailors,  I  send  for  one  of  them,  and  desire  him  to  make  me  a  suit  of  clothes  ^ 
but,  on  conversing  with  him,  I  learn  that  be  cannot  draw  a  thread,  but  is  a  fish- 
monger. [When  I  want  to  have  my  horse  shod,  must  I  go  to  a  shoemaker ; 
myself  shod,  to  a  hammerman  ?] 

Braxfield.  The  regulations  sought  to  be  declared  are  absurd  and  ridiculous, 
and  inconsistent  with  the  law  of  the  land.  It  would,  however,  have  been  better 
had  a  reduction  been  brought  of  the  strange  and  unconstitutional  act  of  the  cor- 
poration of  hammermen  in  1770. 

Fbesident.  I  would  have  had  the  same  difficulty,  were  it  not  that  the  pur- 
suers have  brought  a  declarator. 

On  the  ISth  December  1776,  *'  The  Lords  sustained  the  defences ;"  adher- 
ing to  Lord  Kennet's  interlocutor. 

Act.  D.  Rae.    Alt.  A.  Wight. 


1776.    December  IS.    Agnes  Peadie  against  Archibald  Hamilton. 

PROCESS— ADJUDICATION. 

In  a  process  of  adjudication,  the  defender  is  entitled  to  take  a  day  to  produce  a  progreasp 

whatever  may  be  the  consequence,  to  the  pursuer,  of  the  delay. 

[Factdty  Collection^  VII.  329;  Dictionary^  App.I;  Pro.No.  II. ;  Sup.  V.  45?.] 

* 

President.  Your  Lordships  will  consider  this  cause  as  independent  of  the 
Christinas  vacation  altogether ;  and  you  will  determine  whether,  if  the  demand 
now  made,  were  made  during  the  sitting  of  the  Court,  you  would  grant  it.  I 
never  understood  that  a  first  adjudication  could  be  on  one  diet.  Ex  cequitate 
there  has  been  an  indulgence  in  order  to  establish  a  pati  passu  preference. 
But  the  Court  has  never  relaxed  from  its  forms  in  order  to  establish  a  prefer- 
ence ;  and  yet  that  is  here  sought. 

Braxfield.  I  know  no  case  where  a  Jirst  adjudication  can  be  allowed  to 
proceed  on  one  diet.  A  second  may,  because  a  second  adjudication  admits  of 
no  defence.  Defences  only  contra  esecutionem  are  reserved  in  a  second  adjudi- 
cation. It  is  common  to  make  two  diets  of  compearance  ;  but,  in  the  case  of 
Hamilton  of  BourtreehilU  the  Lords  allowed  the  summons  to  be  enrolled  in  one, 
for  it  was  thought  that  a  summons  was  not  the  worse  for  having  an  unnecessary 
diet  of  compearance.  In  this  case,  how  can  we  dispense  with  the  Act  I672, 
which  allows  a  day  to  produce  a  progress  ?  Besides,  the  intention  here  is  not  to 
obtain  a  pari  passu  preference  ;  but,  on  the  contrary,  there  is  sljus  qucesitum  to 
the  other  creditors,  through  the  negligence  of  this  petitioner  j  and  that  we  can- 
not frustrate. 
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ICeknst.    We  cannot  go  beyond  the  regulations  of  the  law. 

Kaimes.  The  case  comes  to  this,  **  Three  years  are  allowed  for  completing  my 
diligence ;  but  I  find  that  three  years  are  not  enough,  and  therefore  you  must 
give  me  a  week  or  a  month  more/' 

On  the  ISth  December  I776,  "  The  Lords  refused  the  petition/' 

For  the  petitioner,  J.  Boewell,  Mat.  Ross. 


1776.    December  14.    Heeitobs  of  the  Paeish  of  Eccles  against  Tbe  Easll 

of  Maechmokt  and  Oxhees. 

KIRK. 
Division  of  a  Kirk.    Area,  after  beiag  seated,  how  to  be  divi 


[^Faculty  Collection,  VII.  336 ;  Dictionary,  7924,  and  App.  — ] 

Hailes.  If  this  interlocutor  were  to  be  altered,  a  greater  confusion  would 
ensue  than  if  all  the  churches  in  Scotland  were  to  be  settled  by  popular  elec- 
tions. The  plan  of  the  petition  is,  that  the  inhabitants  of  a  parish  are  to  have 
seats  at  random  and  indiscriminately,  sp  that  he  who  comes  nrst  to  the  church 
will  have  his  choice :  this  might  have  done  very  well  in  former  times  when 
the  area  of  the  church  was  left  void,  and  people  brought  thm  stools  with  them, 
which  they  threw  at  the  minister  if  they  did  not  like  his  doctrine  ;  but  it  will 
not  do  in  our  age, — ^there  is  no  necessity  for  a  particular  law  in  order  to  divide 
the  seats  in  churches.  Good^order  requires  a  division,  and  no  better  rule  can 
be  devised  than  that  which  practice  has  adopted,  that  of  dividing  by  the  valued 
rent :  this  may  be  attended  with  inconveniencies,  as  every  human  institution 
is  ;  but  it  is  surely  better  than  that  of  putting  the  churches  in  Scotland  in  the 
state  of  the  commonties  of  royal  burghs,  which  cannot  be  divided. 

Beaxfield.  Altogether  of  the  same  opinion.  In  a  parish  where  there  is  a 
burgh  and  a  landwart  parish,  a  different  rule  must,  from  necessity,  be  observed, 
and  an  area  equal  to  the  wants  of  the  burgh  must  be  set  aside. 

Kaimes.     In  cases  like  this,  there  can  be  no  rule  but  the  valued  rent. 

Peesident.  I  have  no  notion  that  any  other  rule  can  be  followed :  many 
decisions  of  tbe  Court  have  proceeded  on  the  opinion  that  this  was  law.  In 
the  case  of  The  Parish  of  Bathgate,  the  Court  found  that  Lord  Torphichen,  as 
patron,  was  entitled  to  the  first  choice. 

On  the  14th  December  1776,  *•  The  Lords  found,  that  the  division  of  the 
church  must  be  according  to  the  valued  rent  ;*'  adhering  to  Lord  Rennet's  in- 
terlocutor. 

Act*  A.  Crosbie.    AU.  H.  Dundas. 
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1776.    December  14.    Robert  M'Ghib  against  Joseph  Tinkler. 

PRESCRIPTION. 

The  Triennial  Prescription  of  Accounts  applied,  although  the  pursuer  alleged  that  he  was 
nan  vakns  agertj  because,  the  sum  being  small,  and  the  defender  in  England,  the  mas- 
ter could  not  afford  the  expense  of  an  action  in  a  foreign  country. 

IFac.  Coll.,  VIL  SSI  j  DicU^  App.  No.  I,  Prescription,  No.  S.] 

Braxfield.  There  is  no  necessity  for  inquiring  whether  this  case  falls  un- 
der the  triennial  or  the  quinquennial  prescription :  the  maxim,  contra  non  va- 
lentem  agere  non  currit  prwsoriptio,  ^lOQ^  not  arise  from  the  state  of  the  debtor 
and  creditor ;  but  it  relates  solely  to  the  state  of  the  debt :  as,  for  example, 
where  the  debt  is  not  payable.  In  the  case  of  Campbell  ofOttar,  the  objection 
of  nx)n  valens  agere,  by  reason  of  forfeiture,  was  not  held  good,  because  there 
was  another  person,  the  king  or  his  donatar,  who  was  valens  agere. 

Hailes.  The  Act  of  Parliament  distinguishes  not  between  persons  in  the 
country  or  out  of  the  country,  nor  between  foreigners  and  natives.  How  then 
can  we  distinguish?  [The  only  consequence  of  not  making  the  distinction  is,  that 
people  in  Scotland,  if  they  are  prudent,  will  deal  with  strangers  for  ready 
money,  and  this  surely  will  not  produce  any  political  evil.]  It  is  said  that  the 
case  would  be  different  in  England :  True ;  because  the  English  statute  of  limi- 
tations has  introduced  a  particular  exception,  ^hich  our  statute  has  not.  With 
the  law  of  England  we  have  no  concern.  If  the  pursuer  liked  that  law  better  than 
the  law  of  his  own  country.  Why  did  he  not  institute  his  action  in  England  ? 

Kaimes.  When  payment  is  not  demanded  for  a  certain  time,  there  arises  a 
presumption  of  payment,  which  is  the  ground  of  prescription,  unless  resting 
owing  be  proved  by  oath  of  the  party.  Is  it  possible  to  suppose  that  a  man 
has  paid,  who  left  the  country  immediately  after  contracting  the  debt  ? — ^his  ab- 
sence is  a  demonstration  against  the  presumption  of  payment. 

Gaedenston.  It  would  be  a  doctrine  rather  dangerous,  were  we  to  introduce 
an  exception,  which  is  not  in  the  law.  Where  wiU  this  stop  ?  All  short  prescrip- 
tions will  fall  under  the  same  exception.  We  may  interpret  statutes,  but  we 
cannot  mend  them.  ^         ^ 

President.  These  prescriptions  were  introduced  in  order  to  quiet  the  minds 
of  the  subjects  :  if  this  is  not  the  rule,  officers  of  the  army  may  be  pursued  at 
any  time  under  40  years.  The  maxim,  oontra  non  valentem,  &c.  is  a  maxim  in 
law,  but  a  dangerous  one,  and  not  to  be  extended.  The  question  here  is  as  to 
a  single  boll  of  beans,  but  it  might  have  been  as  to  the  clothing  of  a  regiment  t 
The  same  rule  would  apply  to  both. 

MoN^ODpo.  The  exception  of  non  valens  agere  has  nothing  to  do  with  the 
present  case^  for  the  creditor  had  alwa3rs  an  interest  to  pursue.  The  other 
question  is.  Whether  there  is  a  different  prescription  inter  absentee  et  inter 
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prceserUes  ?  It  was  so  in  the  Roman  law  by  a  particular  ordinance ;  but  there 
is  no  such  ordinance  with  us. 

On  the  14th  December  1776»  '*  The  Lords  sustained  the  defence  of  prescrip- 
tion ;"  adhering  to  Lord  Alva's  interlocutor. 

Act.  A.  Wight.     Alt.  H.  Erskine. 

Diss.  Kaimes. 


1776.    December  14.    John  Christie  of  Sherifimuirlands  against  The  Trus^ 

TEES  of  the  Earl  of  Dukmore. 

SUPERIOR  AND  VASSAL. 
ConBtruction  of  the  Act  1474,  c.  67. 

ISupp.  V.  608.] 

President.  I  thought  that  the  Act  of  Parliament  related  to  the  heirs  of 
superiors.  Mr  Erskine  says  the  contrary,  but  Sir  Thomas  Hope,  in  his  Minor 
Practicks,  understood  the  statute  as  I  do. 

Braxfield.  I  am  surprised  that,  in  this  case,  the  party  did  not  proceed 
against  Lord  Elphinstone :  he  was  the  proper  person,  as  being  the  apparent 
heir  of  the  investiture.  Lord  Dunmore's  trustees  were  infefl  base  on  the  su« 
periority.  This  carries  nothing  :  there  ought  to  have  been  a  procuratory  of 
resignation  instead  of  a  precept  in  a  declarator  of  nonentry.  Lord  Elphin- 
stone ought  to  have  been  called,  not  Lord  Dunmore's  trustees,  for  action  must 
always  lie  against  the  apparent  heir  of  investiture.  Inconveniencies  are  ob- 
jected ;  but  the  only  inconveniency  arises  from  the  method  chosen  of  attacking 
one  who  has  only  a  personal  right :  If  the  party  had  come  against  Lord  El- 
phinstone, a  proper  right  would  have  been  established,  and  it  would  have  been 
no  excuse  for  Lord  Elphinstone  to  have  pleaded,  that  he  had  given  away  the 
personal  right :  he  was  still  bound  to  make  up  titles,  and  if  he  did  not,  a  de- 
clarator of  tinsel  of  superiority  would  have  followed.  If  Lord  Elphinstone 
should,  at  this  day,  make  up  titles,  and  dispone,  and  if  the  disponee  should  be 
infeft,  the  right  of  the  trustees  would  be  totally  excluded.  Suppose  the  late 
Lord  Elphinstone  to  have  been  alive,  he  could  have  been  charged  on  the  sta- 
tute 20th  Geo.  II.  The  trustees  saw  Lord  Elphinstone  in  the  right,  and  they 
did  not  see  him  denuded  on  record :  therefore,  they  should  hav^  supposed 
that  the  right  was  in  hcereditatejacente  of  the  late  Lord  Elphinstone,  and  have 
conducted  themselves  accordingly. 

MoNBODDo.  I  prefer  the  authority  of  Sir  Thomas  Hope  to  that  of  Mr  Er- 
skine :  this  base  infeftment  on  a  precept  would  signify  nothing  against  a  pro- 
curatory of  resignation.  The  apparent  heir  is  the  person  to  be  charged ;  for  be 
is  certain.  There  may  be  twenty  disponees,  but  there  can  be  but  one  apparent 
heir. 

Kaimes.  My  difficulty  is  from  the  terms  of  the  statute.  In  it  the  penalty 
is,  that  the  superior  shall  lose  his  vassal  for  life.     What  is  that  to  Lord  Elphin- 
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stone  ?  He  is  willing  to  lose  his  vassal  altogether.    The  statute  seems  only 
have  in  view  the  case  of  pers<ms  possessing  an  estate  and  not  entering. 

President.  By  the  i&udal  law,  there  must  be  an  investiture.  Person 
rightd  it  regards  not,  but  supposes  to  be  erroneous :  as  long  as  a  man  continu 
in  the  feudal  right  or  investiture,  he  is  the  vassal  of  the  Crown,  and  every  su 
vassal  must  go  to  him.  Should  Lord  Dunmore's  trustees  give  up  their  ba 
gain  at  this  (ky.  Lord  Elphinstone  would  come  to  have  the  total  right,  and  n 
new  infeflment  would  be  necessary  to  complete  his  title.  [This  suppose 
Lord  Elphinstone  to  be  alive  ;  that  however  does  not  vary  the  argument. 
Should  the  Court  of  Exchequer  have  occasion  to  do  diligence  for  feu-duties 
the  diligence  would  go  against  Lord  Elphinstone.  With  respect  to  the  opinioi 
of  lawyers,  I  have  only  to  add,  that  Sir  George  M^Kenzie  speaks  of  charging 
superiors :  that  is  proper,  because  that  term  implies  the  king's  vassal  in  the  feu 
right. 

Alva.     My  difficulty  is,  that  here  there  is  a  decreet  of  tinsel  of  superiority 
extracted.  j 

Paesident.    The  case  was  not  explained  to  the  Lord  Ordinary,  ("Covington,^ 
who  pronounced  that  decreet.      Now,  the  parties  themselves  have  told   u 
enough  to  show  that  the  decreet  is  good  for  nothing ;  and  as  we  are  not  her 
interponlng  our  authority  of  course,  but  in  sl  new  case,  of  which  the  clerk  t 
the  bills  has  seen  no  example,  we  are  not  bound  by  an  erroneous  decreet. 

On  the  14th  December  17  J6,  "  The  Lords  refused  the  bill." 

Act.  3.  M^Lauriin.    Alt.  Absent.    Reporter^  Alva. 


1776.    December  18.    James  Steel  against  James  Thomson. 

ADVOCATION. 

Advocation  found  competent,  although  the  sum  sued  for  was  Milder  L.  12,  as  the  matter 

involved  a  question  pf  rig^t 

\Fac.  Coll.  VII,  339  j  Dkt.,  App.  No.  /,  Advocation,  No.  1.] 

Gardenston.  The  advocation  is  cprnpetent,  because  it  is  not  for  a  sum, 
but  for  a  removing,  that  the  action  was  brought.  At  lie  same  time,  there  is, 
as  to  the  merits,  no  ground  to  cpmplmn  as  to  the  removing  j  for  there  was  no 
completed  bargain. 

On  the  18th  December  1776,  "  The  Lords  found  the  advocation  compe- 
tent }**  altering  Lord  Elliock's  interlocutor. 

Act.  Mat.  Koss.    Alt.  A.  Wight. 

5  A 
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1776.    December  20.    Magistrates  of  Kilmarnock  against  James  Wilson 

and  Others. 

BURGH-ROYAL. 

Powers  of  the  Magistrates  in  feuing  the  eommon  good. 

iSupp.  r.  406.] 

MoNBODDO.  Magistrates  of  boroughs  have  a  right  to  feu  ;  but  this  does  not 
apply  to  the  case  before  us,  where  the  inhabitants  have  had  a  constant  use  of 
washing  and  bleaching  on  the  ground  sought  to  be  feued. 

President.  Independent  of  the  general  powers  of  Magistrates,  be  they 
greater  or  be  they  less,  the  proposal  for  feuing,  in  this  case,  is  improper,  and 
nuitful  to  the  community. 

Braxfield.  Here  the  gain  is  a  trifle  into  the  treasury,  but  the  loss  to  the 
whole  is  evident.  Magistrates  may  feu,  because  feuing  may  be  the  most  adr 
vantageous  thing  for  the  community. 

Kaimes.  It  is  as  necessary  to  have  water  to  wash  and  ground  to  dry  clothes 
on,  as  it  is  to  be  clean ;  so  that  what  the  inhabitants  now  enjoy  is  as  necessary 
as  houses  or  streets. 

Hailes.  It  was  determined,  in  the  cases  of  Irvine  and  Renfrew^  that  Ma- 
gistrates of  royal  burghs  may  feu  :  in  the  case  of  Musselburgh^  the  same  thing 
was  determined  as  to  a  burgh  of  regality.  Whenever  a  burgh  of  barony  hap- 
pens to  have  a  territory  annexed  to  it,  the  same  rule  will  apply  to  it ;  but  still 
the  power  of  feuing  must  be  a  limited  thing,  depending  on  the  propriety  of 
the  measure ;  for  Magistrates  are  administrators  and  guardians,  not  uncontrolled 
proprietors.  They  may  feu  waste  ground,  but  not  ground  already  occupied 
to  the  best  advantage.  Here^  for  the  temptation  of  a  ground  rent  of  15  shil- 
lings per  annum  from  each  house,  they  would  deprive  the  whole  inhabitants  of 
a  green  which  is  at  present  useful,  and  which  tne  inhabitants  offer,  at  their 
own  expense,  to  render  more  useful.  The  Magistrates  of  Glasgow  might  build 
the  noblest  street  in  Scotland  by  feuing  out  the  green  of  Glasgow,  and  yet  the 
Court  would  never  authorise  such  a  plan. 

On  the  19th  December  I776,  "  The  Lords  found  that  the  right  of  property 
of  the  green  in  question  is  only  vested  in  the  Magistrates  as  trustees  and  ad- 
ministrators for  the  benefit  of  the  community  :  Found  it  suflSciently  proven  by 
the  tack  produced,  and  by  the  narrative  of  the  act  of  council,  that  the  manu- 
facturing inhabitants  have  always  had  the  use  of  this  ground,  for  the  purposes 
of  bleaching,  drying,  &c. :  Found,  That  the  Magistrates  may,  by  fencing  the 
ground,  or  other  proper  means,  render  it  more  useful  for  those  purposes ;  and 
although  granting  feus  may  increase  the  public  revenue  under  the  manage- 
ment of  governing  persons,  yet  it  is  neither  proper,  nor  a  just  act  of  adminis- 
tration, to  alienate  this  piece  of  ground,  which  the  inhabitants  have  always  oc- 
cupied and  used  for  the  purposes  of  industry  and  manufactures  in  the  village^ 
and  therefore  suspend  the  letters  simpUciter  ;''  adhering  to  Lord  Gardenston*& 
interlocutor. 
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Act.  T.  Boswell.    Alt.  Claud  Boswell. 

There  was  no  vote.  Alva  doubted.   The  Court  found  expenses  due,  that  the 
opposers  of  the  feu  might  be  indemnified. 


1776.    December  28.    Richard  and  Mary  Dicks  against  Dr  Robert  Lind- 
say and  Others. 

PROVISION  TO  HEIRS  AND  CHILDREN. 

A,  by  his  marriage-contract,  disponed  to  the  children  of  the  marriage  his  whole  heritable 
and  moveable  property  at  his  death,  ander  the  harden  of  a  provision  to  his  wife.  Be- 
ing displeased  with  the  conduct  of  his  eldest  son  B,  he  altered  this  settlement,  leav- 
ing only  a  trifle  to  B*s  wife  and  children.  B's  wife  and  children  failed  in  attempting 
to  reduce  the  deed. 

« 

[Fac.  Coll  VII.  S42  ;  App.  No.  /,  Provision  to  Heirs,  No.  2.]  ^ 

Kaimes.  I  always  doubted  as  to  this  clause  of  conquest  in  marriage-con- 
tracts :  it  is  better,  as  Lord  Dirleton  says,  that  children  be  bound  to  parents, 
than  parents  to  children.  The  only  event  in  which  such  a  clause  is  proper, 
is  that  of  a  second  marriage.  There  is  a  difference  between  a  general  clause 
of  conquest  and  special  provisions  :  rational  deeds  will  be  good,  notwithstand- 
ing the  clause  of  conquest.  This  deed  is  rational,  and  what  the  parties  them- 
selves would  have  provided  for,  had  the  event  been  foreseen.  Ir  we  find  that 
a  clause  of  this  kind  must  be  necessarily  effectual  among  the  lower  rank  of 
people,  the  consequence  would  be  to  encourage  idleness,  disobedience  of  pa- 
rents, and  debauchery.  Here  a  father,  under  a  clause  of  this  kind,  has  left 
the  subject  intra  famitiam. 

Gardenston.  What  I  have  heard  from  Lord  Advocate  has  much  shaken 
m V  opinion ;  yet  I  still  have  a  doubt :  the  pursuer  is  entitled  to  the  character 
01  heir  of  the  marriage.  When  there  is  nothing  but  a  provision  in  a  contract 
such  as  this,  the  general  doctrine  of  the  law  applies,  that  the  father  cannot 
totally  disinherit,  but  he  may  limit,  and  regulate,  and  burden ;  but  still  the 
heir  of  the  mamage  is  a  creditor.  I  do  not  think  that  this  settlement  is  alto- 
gether rational :  the  pursuer  is  not  a  prodigal, — ^he  is  a  weak  man,  but  capable 
of  carrying  on  business ;  his  father  was  severe  and  penurious :  at  the  end  of 
many  years,  the  son  is  L.200  in  debt,  and  is  cautioner  for  as  much  more  ;  in 
such  circumstances,  the  father  went  too  far. 

Alva.  Certain  rational  powers  are  reserved  to  the  father,  while  the  subject 
is  still  kept  intra  familiam.  If  the  deed  between  Dick,  the  pursuer,  and  Thom- 
son, his  brother-in-law,  has  the  effect  of  dividing  the  succession,  and  of  laying 
the  whole  burden  on  the  pursuer,  it  is  a  worse  deed  for  him  than  any  that  his 
father  ever  made,  and  it  justifies  the  father's  settlements. 

MoNBODDo.    The  question  is,  Whether  a  father  may  give  away  a  succession 
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from  the  children,  and  settle  it  on  the  ^rand^children*  I  think  that  the 
argument  here  will  even  go  to  the  legal  provision  of  legitim.  A  small 
matter  is  given  to  the  daughter,  and  nothing  to  the  son  but  an  annuity 
of  L.SO.  As  the  son  has  debts  to  the  amount  of  L.300,  he  must  be  kept 
a  prisoner  for  life,  for  he  has  an  annuity,  and  the  creditors  will  not  be 
obliged  to  aliment  him.  Unless  there  were  a  proof  of  something  very 
bad,  the  father  could  not  do  what  he  has  done.  There  is  an  unpleasant  inquiry 
here  as  to  character  and  conduct,  a  sort  of  quet^ela  inqfficiosi  testamenti^  wnich 
I  did  not  think  was  competent  in  our  law.  It  has  been  disputed  whether  a 
father  had  power  of  burdening  the  heir  of  the  marriage  with  an  entail ;  but  it 
was  never  supposed  that  he  had  the  power  of  passing  him  by  altogether  ?  It  is 
a  question  whether  a  father  has  a  greater  power  in  general  than  in  special  pro- 
visions. Betwixt  general  and  special  provisions  there  is  no  difference  in  a  deed 
of  settlement  As  to  the  decision  in  Fountainhall,  without  impugning  its  jus* 
tice,  it  goes  not  so  far  as  this  case.  [This  was  questioned  by  the  President, 
and  he  thought  Lord  Monboddo  misunderstood  it.]  This  deed  is  most  inoffi- 
cioui^  as  tending  to  starve  a  poor  man,  who  seems  to  deserve  a  better  fate. 

Braxfield.  My  opinion  is  for  repelling  the  reasons  of  reduction.  Here  is 
a  provision,  not  to  the  heir,  but  to  the  children  of  a  marriage,  and  it  is  the 
provision  of  the  universum  jus  defuncti.  In  the  provision  of  a  land  estate,  the 
father  cannot  hurt  the  jus  crediti  of  the  heir.  In  general  provisions  like  this, 
the  provision  'vAfamiUce^  and  the  father  has  a  power  of  distribution ;  but  the  pre- 
sent case  is  singular,  and  still  stronger  in  favour  of  my  doctrine  :  it  is  different 
from  the  case  which  commonly  occurs.  In  provisions  of  particular  sums,  the 
father  can  do  no  deed  to  hurt  the  children  :  ne  may  spend  the  money  indeed, 
and  thus  deprive  the  children,  but  still  the  obligation  on  him  continues.  In  the 
case  of  conquest,  as  usually  provided,  the  chequer  is  shut  at  the  dissolution  of 
the  marriage,  and  the  situation  of  things  must  continue  to  be  as  it  then  is. 
But  here  there  is  a  provision  of  what  a  man  should  have  at  his  own  death.  This 
is  the  weakest  of  all  obligations,  for  there  is  no  jus  crediti  until  the  very  moment 
of  the  man's  death.  Here,  it  is  said,  is  a  father  who  has  disinherited  his  son. 
I  think,  on  the  contrary,  that  the  deed  is  favourable  to  the  son,  and  that  he 
would  be  ruined  were  he  to  win  his  cause.  Suppose  that  the  children  were 
grown  up,  and  that  the  grandfather  had  bestowed  most  of  his  fortune  in  put- 
ting them  out  to  trade,  or  settling  them  in  the  world.  Could  the  son  have  had 
any  cause  of  complaint  ?  And  what  greater  has  he  in  this  case  ?  I  have  no  fa- 
vour for  the  creditors  of  the  pursuer.  I  always  admired  the  senatus-amsultum 
Macedonianumt  and  I  consider  the  creditors  to  have  been  in  malajide  when  they 
lent  their  money. 

President.  I  rest  much  on  the  nature  of  the  provision.  The  words  of 
Lord  Dirleton  always  had  a  great  weight  with  me.  Suppose  that  the  pursuer  had 
committed  treason.  Would  the  Court  have  preferred  the  Crown  to  his  children  ? 
Instead  of  favouring,  I  detest  the  creditors :  add  to  this  the  shamefiil  paction 
de  hcereditate  viventis. 

On  the  ^Oth  December  I776,  *'  The  Lords  repelled  the  reasons  of  reduc- 
tion.'* 

Act.  R.  Blair,  A.  Wight    Alt.  Hay  Campbell^  A.  Murray,  H.  Dundas. 

Concluded  cause. 
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Diss.  Monboddo.    [Gardenston,  though  he  spoke  for  the  pursuer,  was  con- 
vinced, and  voted  against  him.] 


1777-    January  14.    James  Gray  against  William  Wardeop. 

RUNRIDGE. 

The  office-houses  belongiDg  to  the  proprietors  of  Runridge  Lands  cannot  be  included  in  the 

divinon. 

IFac.  CoU^  VII.  p.  348  j  App.  /.,  Runridge,  No.  I.] 

Ck>viNOTON.  I  cannot  enter  into  the  views  of  parties.  One  may  use  a  right 
to  the  prejudice  of  his  neighbour,  but  the  law  will  not  interpose.  Offices  are 
part  of  the  mansion-house  in  the  eye  of  the  law  :  if  you  strip  the  mansion-house 
of  them,  you  leave  the  house  bare.  If  we  go  on  interpreting  the  law,  we  shall 
at  length  lose  sight  of  it  altogether.  The  houses  projposed  to  be  allotted  to  War- 
drop  are  old  and  ruinous.  The  division  of  run*rig  lands  is  most  common  in 
country  villages :  Would  you  in  such  case  adjudge  the  offices  of  one  man  to 
another  ? 

Braxfuxd.  Offices  are  part  of  the  mansion-house  and  policy.  The  old  house 
proposed  to  be  giveil  off  as  offices,  is  the  mansion-house  belonging  to  one  half 
of  tne  lands ;  so  that  in  effect  a  mansion-house  is  here  sought  to  be  brought  into 
the  division.  Wardrop  could  not  force  Gray  to  give  this ;  and  therefore  Gray 
cannot  force  Wardrop  to  take  it. 

JusTiCE-CLERK.  I  am  acquainted  with  the  ground,  and  cannot  but  think 
that  the  opposition  made  by  Wardrop  is  improper.  Such  salutary  laws  as  that 
in  1695  ought  to  be  liberally  interpreted.  I  am  not  for  startinj^  difficulties 
about  every  little  office-house.  There  are  old  kilns  and  barns  in  difiSrent  fields : 
if  they  are  not  allotted  hinc  inde,  roads  must  be  left  to  them^  which  will  be  the 
same  thing  as  if  no  division  at  all  had  been  made.  Why  not  allow  a  barn  or  a 
byre  to  be  allotted  to  one  or  other  party  ?  The  law  does  not  consider  prospects, 
but  stiU  it  is  emulous  to  hinder  prospects.  The  reason  and  spirit  of  the  law 
does  not  apply  to  offices  of  this  nature,  and  we  must  determine  every  case  ac- 
cording to  its  own  circumstances. 

Hailes.  I  should  be  sorry  to  see  so  loose  an  interpretation  given  to  the 
Act  1695  as  that  of  finding  that  offiee-houses  are  not  comprehended  within 
mansion-houses  and  policy.  In  this  age  of  elegance,  the  kitchen  is  often  out  of 
doors,  and  not  within  the  mansion-house :  Would  you,  in  order  to  better  a  pro- 
spect, or  square  the  ground,  take  a  man's  kitchen  from  him  and  eive  it  to  his 
neighbour  ?  A  little-house  is  part  of  the  offices  of  a  house,  and  it  is,  by  way  of 
excellence,  termed  in  En^sh  a  necessary :  Is  it  also  for  the  sake  of  convenience 
to  change  its  master  ?   I  cannot  see  how  a  distinction  can  be  made  between  the 
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stables  of  the  most  opulent  man  and  the  byre  of  the  meanest  ?  There  must  be 
one  general  rule,  and  if  the  legislature  sees  that  rule  to  be  inconvenient,  it  will 
give  us  a  new  law ;  but  in  the  meantime  we  must  judge  according  to  the  old 
one.  The  difficulty  of  kilns  and  barns  scattered  over  the  ground  does  not 
affect  me,  for  such  things  may  be  considered  as  adjuncts  or  pertinents  of  the 
fields,  and  will  be  divided  along  with  the  fields,  just  as  shades  for  cattle  and 
other  accommodations  of  a  farm ;  but  they  are  very  different  from  office- 
houses  connected  with  the  mansion-house  and  possessed  along  with  it. 

K AiMEs.  This  matter  goes  deep  into  the  principles  of  property.  Here  is  a 
division  of  run-rig :  How  can  we  divide  houses  ? 

Gardenston.  [At  the  first  hearing,  not  present  at  the  second.]  I  have 
great  difficulty  of  going  the  length  of  the  exchange  of  offices  upon  the  autho- 
rity of  the  Act  of  Parliament.  There  are  bounds  to  be  set  to  the  interpreta- 
tion  of  the  most  beneficial  statutes.  Offices  are  part  of  the  dwelling-house  :  we 
may  as  well  take  away  what  parts  of  a  house  we  may  think  superfluous.  The 
law  excepts  policy :  surely  ofiices  are  as  much  policy  as  gardens  and  trees. 

MoNBODDO.  A  stable  is  a  very  special  part  of  a  mansion-house.  I  would 
rather  give  up  the  best  room  in  my  house  than  give  up  my  stable. 

President.  The  question  is  not  what  is  equitable  and  convenient,  but 
whether  the  Act  of  Parliament  authorises  us  to  give  to  one  man  part  of  the 
offices  of  another  ?  Kilns  and  shades  may  be  considered  as  adjuncts.  There  is 
nothing  in  the  Act  of  Parliament  which  allows  money  to  be  given  in  compensa- 
tion, and  yet  the  present  action  is  founded  on  that  principle,  that  money  tnay 
be  given  in  compensation.  Such  compensation  may  be  necessary,  and  the  law 
allows  it,  where  the  question  is  as  to  straighting  of  marches,  and  a  division  can- 
not be  made  without  an  allotment  to  one  or  other  of  the  parties. 

On  the  14th  July  1777>  "  The  'Lords  found  that  the  offices  are  no  proper 
subject  of  division,  in  terms  of  the  Act  1695,  and  remitted  to  the  Ordinary  to 
proceed  accordingly.*' 

Act.  Hay  Campbell.    Alt.  R.  CuUen. 

Reporter^  Alva. 

Diss.  Justice-Clerk,  Alva. 


1777.      January  16.      Lieutenant  Archibald  Campbell  against  Duncan 

Macalister. 

IRRITANCY. 

Whether  a  suspension  of  a  decree  of  removinff  be  competent  after  symbolical  ejection  has 

taken  mace? 

{^Faculty  Colleciion,  VII.  p.  550 ;  Diet..  App.  — ;  Irritancy,  No.  lO 
Bbaxfield.    If  the  decreet  of  removing  had  been  carried  into  execution,  we 
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could  not  undo  what  has  been  done ;  but  when  the  execution  of  the  decreet  is 
only  dkis  causa^  the  case  is  different. 

ruESiDENT.  I  would  hold  by  the  forms  of  the  law ;  but  when  I  see  the  foun- 
dation of  the  diligence  to  be  rotten,  I  would  examine  every  thing.  If  the  entry 
is  at  two  terms,  the  removing  also  must  be  at  two  terms. 

Alva.  The  moderation  used  in  removings  ought  not  to  be  considered  as 
less  effectual  on  that  account.  I  should  be  sorry  ta  see  it  go  out  as  law  in  the 
Highlands  of  Scotland,  that  a  man  cannot  be  effectually  ejected  unless  his  goods 
are  all  thrown  to  the  door,  and  he  and  his  family  turned  out  at  the  mercy  of 
the  seasons.    The  tenant  here  is  not  without  a  remedy,  that  of  reduction. 

MoNBODDO.  I  do  not  think  that  the  ejection  can  be  challenged  as  not  suffi- 
cient. Symbolical  ejection  is  that  which  is  universally  employed.  Here  the 
tenant  is  de  facto  removed ;  but  there  are  other  objections  to  the  proceedings. 

On  the  l6th  January  1777f  "  the  Lords  repelled  the  objections  to  the  com- 
petency, and  upon  the  merits  sustained  the  defences  against  removing."    [Un- 

.1*1  ^i- 

ammously.J 
Act.  Iiay  CampbeU.    AU,  6.  Wallace. 
Reporter^  Alva. 
Diss.  As  to  competency,  Kaimes,  Alva,  Hailes. 


1777*    January  17.    Simon  Fraser  against  John  Welsh. 


ADJUDICATION. 


[^Supplements  V.  458.] 

Braxfield.  There  is  nothing  in  the  objection  as  to  the  decreet  of  constitu- 
tion. The  debtor  was  called  and  did  not  appear :  hence  the  presumption  is 
that  he  acknowledged  the  debt  Still  the  creditors  might  be  heard  to  object ; 
but  the  decreet  is  ex  facie  good.  There  is  no  occasion  for  producing  the  decreet 
of  constitution  in  the  adjudication. 

Kennet.  I  should  incline  to  think  that  the  creditors  are  in  a  more  favour.^ 
able  case  than  the  common  debtor. 

Kaimes.  If  I  take  a  decreet,  just  libelling  L.50  resting  owing,  without  say- 
ing why,  the  decreet  is  good,  because  the  libel  is  understood  to  refer  to  the 
oath  or  acknowledgment  of  the  debtor.  Will  it  make  any  difference  if  the  libel 
should  add,  that  such  a  sum  is  owing  by  a  bond  ?  I  think  not ;  for  still  the 
acknowledgment  of  the  debt  is  presumed. 

President.  Mr  M*Intosh  is  cited,  and  he  is  expressly  held  as  confessed,  on 
a  narrative  of  all  the  debts. 

MoNBODDO.  If  no  ground  of  debt  had  been  libelled,  there  would  have  been 
a  difficulty;  but  there  is  none  in  the  present  case. 
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On  the  17th  January  I777f  '*  The  Lords  repelled  the  objection. 
Act.  D.  Rae.    Alt.  A.  Elphinstone. 
Reporter^  Justice-Clerk. 


1777.    January  21.    Archibald  Douglas  and  Thomas  Forrest  against  Johk 

Inglis,  &c. 

RUNRIDGE. 
What  lands  are  Ronrig. 

IFac.  CoU.,  VII.  358  ;  Diet.  App.  No.  I.  /  Run^ridge,  No.  2.} 

Gard^nston,  The  lands  are  in  run-rig  situation.  The  objection  against 
the  Act  of  Parliament  taking  place  is,  that  the  grounds  were  originally  in  se- 
parate  parcels,  and  that  the  run-rig  has  been  introduced  by  means  of  purchases 
made  from  time  to  time.  This  is  no  good  reason.  If,  indeed,  the  law  had 
once  divided,  I  doubt  whether  a  second  division  could  be  made  under  the  sta- 
tute. 

Covington.  It  is  not  set  furth  when  the  lands  in  question  were  first  alie- 
nated from  the  family  of  Douglas.  I  suppose  that  they  were  mostly  alienated 
prior  to  the  statute.  Supposing  that  there  was  an  objection  against  Mr  Dou- 
glas, as  contravening  the  act  of  his  predecessors,  it  will  be  observed  that  he  is 
not  the  only  pursuer :  no  objection  lies  against  the  other  pursuer,  Thomas  For- 
rest. The  Court  has  extended  the  statute  far  beyond  the  intention  of  the  le- 
gislature. The  case  of  Tranent  was  very  like  the  present  case.  There^  there 
was  a  burgh  of  barony,  and  the  same  oojection  now  made  was  proponed  and 
repelled. 

KfiNNET.  I  had  some  difficulty  in  the  case  <^  Tranent.  There^  the  supe- 
rior imposed  the  division ;  yet  it  was  an  equitable  juci^nent.  The  Court  will 
not  give  a  di&rent  judgment  where  the  superior  and  some  of  the  feuars  con- 
cur in  seeking  division.  As  to  the  common,  if  the  servant-men  were  pur- 
suing, there  would  be  a  difficulty :  the  proportion  of  the  common  would  fall 
to  be  set  off  according  to  the  possession, 

Kaimes.  The  objection  urged  by  the  defenders  goes  too  far ;  fiotr  ev^y 
man  who  has  a  share  in  run-oig  lands  must  have  got  it  from  somebody.  Be- 
sidesi  Mr  Doi^las  xioes  not  pursue  as  superior,  but  as  proprietor ;  and  with  him 
Forrest,  a  fi^uar,  concurs* 

PassiDfiMT.  The  parens  are  so  small,  that,  if  they  are  not  run-rig,  they  are 
run-dale.     But  there  is  no  proper  summons  for  dividing  the  conuaon. 

AucHiNLjBCK.  One  difficulty  occurs  here :  Suppose  that  a  person  feus  out 
land,  in  order  to  make  a  little  town,  according  to  the  coQveiuency  of  the 
fetiars ;  af);er  all  thi^  be,  as  the  sttperior,  says^  '<  I  desire  to  ehai^  every 
thing  that  I  have  formerly  planned  and  executed.''  Would  lie  not  be  debarred 
from  it  by  his  own  deed  ? 
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Brazfield*  I  am  clearly  of  opinion  that  action  lies,  on  the  statute  1605. 
Any  difficulty  in  the  cause  is  removed  by  Forrest  being  a  pursuer  alon?  wiUi 
Mr  Douglas.    Besides,  Mr  Douglas  is  a  joint-proprietor :  the  family  of  Dou- 

;;las  was  never  totally  denuded.  If  the  run-rig  had  been  owing  to  the  act  of 
euing,  there  might  have  been  a  doubt  The  anterior  possession,  previous  to 
the  reuing,  appears  to  have  been  promiscuous  and  by  run-rig.  A  division 
would  be  competent  to  every  one  of  the  feuars,  and  so  also  to  the  superior, 
who  has  retained  the  property  of  part  of  the  lands.  It  is  not  necessary  that 
the  statute  169^  should,  in  its  execution,  be  beneficial  to  every  party :  if  you 
have  not  been  made  worse,  you  have  no  reason  to  complain  that  others  are 
made  better. 

MoNBODDo.  I  should  have  doubted  nnich,  were  it  not  for  the  decisions  of 
the  Court.  A  burgh  of  barony  is  as  much  a  corporation  as  a  royal  burgh.  I 
am  also  moved  with  the  argument  of  Lord  Auchinleck,  reporter.  It  does  not 
appear  that  the  possessions  were  originally  run-rig  or  run-dale ;  they  have  be- 
come so  by  acddent. 

On  the  21st  January  1777»  ^  The  Lords  found  that  the  division  must  pro- 
ceed on  the  Act  1695,  so  far  as  relates  to  run-rig  lands ;  but  that  the  division 
as  to  commonty  cannot  proceed  on  this  libel.'' 

Act.  R.  McQueen,  C.  Brown.    Alt.  A.  Crosbie. 

Reporter^  Auchinleck. 


1777.    January  25.    James  Affleck  against  David  Williamson. 

WRIT— MAinOATE. 

How  fiur  an  Overseer,  sabseribin^  a  Note  for  the  ONnpany  who  employ  him,  without  men- 

tioning  by  Procuration,  is  personally  liable  for  such  Subscriptioa? 

iFac.  Coll  VII.  99 ;  Dkt.  App.  I.  Writ,  No.  /.] 

Auchinleck.  Williamson  does  not  bind  himself,  bnt  only  Sheriff  and  Com- 
pany. If  Sheriff  and  Company  acknowledge  themselves  bound,  Williamson  is 
no  farther  concerned. 

Braxfield  and  Elliock  said.  That  it  consisted  with  their  knowledge  that 
such  notes  were  frequent  in  Lanarkshire  and  Dumfries^shire,  and  that  they 
passed  currently  from  hand  to  hand ;  but  that  the  person  signing  them  was 
never  understood  to  be  personally  bound  in  payment 

Covington.  I  supposed  that  the  signer  of  such  notes  was  wont  to  pay  them 
"when  they  became  due. 

Pbesident.  That  is  altogether  accidental,  and  it  depends  on  the  fact  of  the 
signer  continuing  derk,  if  he  pays  it  as  clerk,  not  as  signer  of  the  notes.  ^ 

5  B 
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On  the  23d  January  1777»  '*  The  Lords  assoUyied  Williamson,  the  de 
fender }"  altering  Lord  Covington's  interlocutor. 
Act.  Allan  M'Connochie.    AU.  Alexander  Murray. 


1777.     January  89«      Captain  John  Dalrtmple  against  James  Johnston 

and  Others. 

INSURANCE. 

When  a  Ship  is  short  insured,  the  Owner  is  to  be  held  as  insuring  Idmself  to  the  extent  of 

the  Deficiency. 

[Foe.  CoU.  VIL  477  /  Diet.  App.  I.  Insurance,  No.  IIJ] 

Gardenston.  The  premium  of  insurance  cannot  be  brought  in  computOf 
for  it  would  not  be  affected  by  the  loss  either  of  vessel  or  cargo.  I  should  think 
that  .the  freight  ought  to  pay,  because  the  freight  was  interested  id  the  fate  of 
the  ship.  But  here  there  comes  under  our  consideration.  What  is  the  practice 
of  London  ?  for  the  Glasgow  policy  refers  to  that  practice.    Unless  evidence  is 

E reduced  to  get  the  better  of  what  is  already  produced,  I  am  for  holding  that, 
y  the  London  practice,  freight  does  not  come  in  computo. 

MoNBODDO.  On  abstract  reasoning,  premium  ought  to  come  in  computo ; 
and,  as  to  freight,  it  is  part  of  the  value  of  the  voyage.  It  is  true  that,  if 
the  voyage  is  not  accomplished,  there  would  be  no  value  ;  but  this  is  the  very 
reason  why  the  freight  should  be  insured. 

Braxfield.  The  proprietor,  in  the  case  of  short  insurance,  must  be  pre- 
sumed to  stand  insurer  for  himself  to  that  extent,  and  so  to  bear  his  share  in 
the  loss.  No  person  is  entitled  to  insure  beyond  his  real  interest.  The  ques- 
tion is.  Whether  are  you  entitled  to  insure  or  cover  both  freight  and  premium  ? 
If  you  are,  then,  if  you  fail,  you  must  be  understood  in  so  far  to  insure  short. 

Justice-Clerk.     If  we  go  back  to  the  original  of  the  implied  contract, 
according  to  the  custom  of  the  Rhodians,  we  shall  find  nothing  unless  as  to 
cargo  and  ship.     There  is  a  gambling  spirit  among  merchants,  and  hence  in- 
surance was  wont  to  be  made,  value  or  no  value ;  but  the  Legislature  inter- 
posed, and  prohibited  such  gambling.   Practice  indeed  has  indulged  the  owners 
of  goods  with  liberty  to  insure  the  premium  and  freight.     The  question  is. 
What  will  be  the  consequence  when  premium  and  freight  are  not  insured  ? 
There  is  a  distinction  between  the  ipsa  corpora  and  the  premium  and  freight. 
The  value  of  the  goods  is  a  thing  absolute  in  its  nature ;  for  tlie  presump- 
tion in  reason  is,  that  goods,  on  being  resold,  will  yield  at  least  the  price  at 
which  they  were  purchased.     The  other  things  do  not  add  to  the  value  abso^ 
lutely  \  for,  until  the  goods  come  tp  the  port  of  destination,  you  cannot  say 
that  they  are  worth  the  addition  of  the  premium.    I  ^pply  the  same  prin- 
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ciple  to  the  freight  The  freight  is  not  an  existing  subject  at  the  time  of  in- 
surance. 

Kaimes  inclined  to  Lord  Braxfield's  opinion,  but  was  doubtful.  [Lord 
Braxfield  afterwards  departed  from  his  opinion.] 

KsNKET.  So  far  as  there  is  really  a  short  insurance,  so  far  must  the  pro- 
prietor stand  his  share  in  the  loss.  The  only  question  is.  How  far  is  there  a 
short  insurance  ?  I  do  not  think  that  there,  is  a  short  insurance  by  not  insuring 
the  premium :  and  the  freight  is  a  non  ens  until  the  voyage  is  completed. 

Hailes.  The  insuring  premium  and  freight  is  not  a  thing  directly  autho- 
rised by  law ;  and,  were  it  not  for  general  practice,  I  would  doubt  whether  it 
did  not  fall  under  the  prohibition  as  to  value  or  no  value.  If  the  proprietor 
must  be  held  to  have  short  insured,  because  he  has  not  insured  premium  and 
freight,  the  consequence  will  be,  that  all  proprietors  will  be  obliged,  in  self- 
defence,  to  insure  both ;  and  thus  a  practice  which  is  barely  tolerated,  without 
the  audiority  of  law,  will  of  necessity  be  made  universal.  The  opinion  of  the 
London  insurers  does  not  bind  us,  but  it  is  of  great  weight,  for  it  is  founded 
on  long  experience ;  whereas  the  people  of  Glasgow  are  novices  in  the  trade  of 
insurance,  and,  on  that  account,  cannot  be  supposed  to  have  the  same  liberality 
of  sentiments  that  the  London  insurers  have. 

Elliock.  It  is  not  eveir  interest  that  a  man  may  have,  but  only  what  can 
be  liquidated,  that  is  the  subject  of  insurance.  I  may  have  a  great  interest  in 
employing  an  express  aboard  a  ship,  for  giving  intelligence,  but  I  cannot  insure 
that  interest.  It  is  only  from  the  practice  of  merchants,  not  from  the  law, 
that  insurance  on  premium  and  freight  is  allowed. 

Covington.  The  authorities  quoted  relate  to  a  partial  loss,  where  a  ship 
arrives,  although  damaged,  and  a  freight  is  due.  There  the  freight  may  pro- 
perly have  a  share  in  the  loss ;  but  the  case  of  a  total  loss  is  diTOrent,  where 
the  frieight  is  only  in  spe.  As  to  insurance  on  premium,  that  is  tolerated  in 
practice,  but  it  is  not  a  proper  subject^  of  insurance. 

On  the  29th  Januar;^  1777,  "  The  Lords  found.  That  Captain  Dalrymple 
does  not  stand  insurer  for  premium  and  freight  }'*  and  remittea  to  the  Ordinary 
to  proceed  accordingly. 

Act.  A.  Crosbie.    AU.  Hay  Campbell. 

Reporter^  Covington. 

J[)m.  Monboddo ;  non  liquet,  Kaimes. 

N.B.  In  this  cause  there  is  another  question,  as  to  the  method  of  proper- 
tioning  the  loss,  and  accounting  for  the  proceeds  of  ship  and  cargo,  which 
will  fall  to  be  stated  at  large  hereafter. 


f^mit^r^m^m 
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17761  November  91^  and  1777»  January  29*  Messrs.  Douglas,  Heeov  and  Co. 

against  Charlbton  Palueb. 

FORUM  COMPETENS. 
[Supp.  V.  449.] 

Covington.  I  understand  the  letters  to  have  authorised  arrestment  in  gene- 
ral ;  and  arrestment  at  the  market*cross  is  a  known  form.  But  I  doubt  how 
far  such  arrestments  are  good  against  persons  who  are  not  witlun  the  jurisdic- 
tion of  the  Court  So  found  in  the  case  of  Qmts^ — Diet.  vol.  I,  p.  SSO.  Thus, 
an  arrestment  in  the  hands  of  a  person  without  the  jurisdicticm  o£  the  Sheri£^ 
will  have  no  effect  in  an  action  before  the  Sheriff.  The  multiplepoinding 
brought  by  the  Sun  Fire  Office  may  remove  the  objection  as  to  want  of  juris- 
diction, but  it  will  not  have  the  effect  of  making  the  one  arrestment  preferable 
to  the  other. 

MoNBOBDo.  If  a  person  has  not  SLjfbrum^  his  goods  cannot  be  arrested ;  but 
I  observe  that  the  Sun  Fire  Office  has  an  agent  in  Scotland,  receives  payment 
of  premiums  there,  and  probably  has  debts  due  there.  The  question  is.  Whe- 
ther such  a  society,  though  established  in  England,  may  not,  by  having  an  of- 
fice here,  be  amenable  to  our  jurisdiction  ?  I  think  they  are,  and  so  they  un- 
derstood it,  by  bringing  the  multiplepoinding. 

Alva.  When  there  is  a  company  matter  carried  on  in  Scotland,  I  think 
that  a  jurisdiction  lies  in  Scotland. 

Kaimes.  An  arrestment  is  merely  the  command  of  a  private  person,  when 
the  arrestee  has  no  Jorum.  The  only  question  is.  Whether  has  the  Sun  Fire 
Office  a  Jorum  ?  The  having  goods  in  a  country  will  not,  eo  ipso^  subject  a 
man  to  the  jurisdiction  of  that  country.  This  is  the  case  of  every  foreign  mer- 
chant :  the  only  way  to  establish  the  jurisdiction  would  have  been,  by  an  arrest- 
ment juri^(/ic/io;2i^j^72//a;icte  causa. 

Prbsident.  If  the  arrestment  is  competent,  the  warrant  may  be  sustained. 
But  the  Sun  Fire  Office  has  no  forum  in  Scotland :  the  premiums  are  discharged 
at  London.  A  power  of  uplifting  debts,  given  to  Allan,  their  agent,  will  Hot 
make  arrestments  in  his  hands  effectual,  as  if  he  were  a  debtor  himself.  If  this 
is  so,  the  arrestments  at  pier  and  shore  are  good  for  nothing.  The  multiple- 
poinding may  remove  the  objection  as  to  jurisdiction,  but  it  will  not  have  the 
consequence  of  preferring  one  arrestment  to  the  other. 

Gardenston.  By  an  2Lrrestment  jurisdictionis  Jundand^e  causa,  the  subject 
comes  to  have  a  situs :  tliis  form,  however,  was  omitted  here.  But,  as  the  Sun 
Fire  Office  brought  the  money  into  Court,  we  may  divide  it. 

On  the  21st  November  1776,  "  The  Lords  found  the  arrestments  void  and 
null ;  but,  in  respect  of  the  multiplepoinding  brought  by  the  Sun  Fire  Office, 
they  found  that  the  sum  in  question  is  brought  within  tne  jurisdiction  of  the 
Court }  and,  therefore,  that  the  arresters  are  to  be  preferred  pari  passu^  ac- 
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cordiiig  to  their  interests^  and  remitted  to  the  Ordinary  to  proceed  acoorditigly  j" 
altering  Lord  Auchinleck's  interlocutor. 
Act.  A«  Wight.    AU.  A.  Murray. 

1777.  January  9Q.  Kaimes.  I  am  of  the  opinion  of  the  former  interlo- 
cutor :  all  the  arrestments  are  good  for  nothing. 

Covington.  Neither  of  the  parties  had  a  right  to  what  the  Court  gave  them. 
The  company,  even  by  bringing  the  multiplepoinding,  did  not  subject  itself  to 
our  jurisdiction:  an  objection  agsunst  jurisdiction  is  still  entire.  I  think  that 
the  company  had  a  forum  wherever  it  set  up  an  office.  The  subject  in  dispute 
is  money  decreed  to  be  paid  here  for  a  loss  sustained  in  this  country.  I  do  not 
think  that  the  decreet  against  Allan  can  make  any  variation.  This  is  like  the 
late  case  of  Mr  Robert  M^Intosh^  where  he  was  found  to  be  only  liable  that  his 
brother  should  take  burden.  Allen  took  burden  :  and  the  Company  has  agreed 
to  be  bound.  I  think  that  the  two  arrestments  are  equivalent  In  the  one, 
Allan  is  designed  factor^  but  that  does  not  imply  that  the  arrestment  is  laid  in 
his  hands  merely  qua  factor  \  it  applies  to  him  as  debtor  quocunque  nomine.  In  the 
other,  the  arrester,  being  better  acquainted  with  the  factor,  used*  more  accurate 
words. 

Kaimes.  The  debt  is  the  debt  of  the  Company,  not  of  Allan :  if  they  bring 
a  multiplepoinding  they  must  pay. 

Gardenston.  The  Sun  Fire  Office  has  a  forum  wherever  it  has  a  taberria. 
This  is  not  the  case  of  a  merchant  who  has  accidental  dealings  in  a  foreign 
country. 

Hailes.  Were  this  Jorum  sustained  the  consequences  would.be  very  exten- 
sive indeed.  At  Leith  there  is  a  Dutch  and  a  Danish  consul,  and  such  con- 
suls are  agents  for  many  foreign  merchants :  will  that  circumstance  bring  the 
Dutch  and  the  Danes  under  our  jurisdiction  ?  As  to  the  arrestments  in  the 
hands  of  Allan,  I  do  not  see  how  they  can  carry  any  thing,  for  the  multiple- 
poinding mentions  Allan  in  the  single  character  of  factor  for  the  Company;  and 
the  forthcoming  concludes  against  him  as  factor  and  manager,  not  as  debtor 
proprio  nomine. 

Braxfield.  If  this  office  did  not  exist  in  Scotland,  the  Sun  Fire  Company 
would  have  no  forum  here.  Let  us  see  whether  the  having  such  an  office  in 
Scotland  can  make  any  difierence.  For  the  ease  of  people  contractipg,  they 
have  an  agent  in  Scotland,  but  he  cannot  so  much  as  sign  a  policy  or  settle  a 
loss :  this  is  not  sufficient  to  create  2i  forum.  I  do  not  think  that  a  jurisdiction, 
ratione  contractus^  is  good,  unless  the  person  of  the  debtor  can  be  apprehended. 
If  so,  it  would  be  still  stronger  to  create  a  jurisdiction  where  the  contract  is 
^  actually  entered  into  in  a  foreign  country.  I  also  doubt  as  to  the  arrestments 
used  in  the  hands  of  Allan  :  he  takes  burden  for  the  Company ;  but  he  is  not 
debtor.  Even  supposing  he  meant  to  be  debtor,  still  the  manner  of  making  the 
debt  effectual  is  a  different  thing.  Although  Allan  could  be  attached,  still  the 
debt  is  the  debt  of  the  Company,  and  he  is  no  more  than  cautioner ;  and  airest- 
ment  in  the  hands  of  a  cautioner  would  not  be  good. 

Justice-Clerk.  We  all  know  that  this  Company  is  an  English  Company. 
The  partners  may  carry  on  their  business  all  over  Europe,  but  their  only  do- 
micile is  at  London.  Allan  neither  is,  nor,  by  the  charter,  can  he  be  authorised 
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to  grant  policies  or  to  adjust  losses.  It  is  quite  a  diffisrent  thing  when  a  man  has 
a  tavern  or  a  shop  in  a  foreign  country,  for  there  the  nutUar  binds  his  consti- 
tuent. I  am  equally  clear  tnat  Allan,  beinff  decreed  to  pay  a  specific  sum  of 
money,  is  a  proper  subject  in  whose  hands  arrestment  ma^  be  loc^d  and 
forthcoming  pursued.  The  two  executions,  however  different  in  form,  are  tant- 
amount as  to  their  effect. 

On  the  29th  January  1777»  ''  The  Lords  found  that  the  arestments  in  the 
hands  of  Allan  are  effectual ;''  varying  their  interlocutor  of   ■ 

Act.  A.  Wight.    Alt.  Solicitor  Murray. 

Diss.  Kennet,  Stoneiield,  Hailes,  Braxfield. 

The  Lords  repelled  the  whole  other  objections,  and  remitted  to  the  Ordinary. 


1777.    February  7.    Trustees  of  Francis,  Lord  Napier,  against  Mrs  Mar- 
garet Drummond. 

WARRANDICE. 

The  Purchafier  of  an  Estate  is  entided,  on  Eviction,  to  recoYer  the  Value  as  it  stood  at  tke 
date  of  Eviction ;  and  he  is  entitled  to  be  reimbursed  for  Meliorations  before  he 
quits  Possession. 

ISupp.  V.  636.] 

Covington.  I  thought  it  a  point  as  well  established  as  any  in  the  law'of 
Scotland,  that  the  damage  must  be  estimated  as  at  the  time  of  eviction.  In 
the  case  quoted  by  Lord  Stair,  the  point  in  question  related  to  a  sum  of  money  ; 
but  the  lawyers  on  both  sides  admitted  the  rule  as  to  lands.  No  purchaser 
would  ever  improve  an  estate,  if  the  value  at  the  time  of  the  sale  were  to  be 
considered  as  the  rule  at  the  time  of  eviction.  There  is  an  error  which  runs 
through  the  whole  of  the  argument  for  the  defenders  :  this  case  is  supposed  to 
be  the  same  with  that  where  the  parties  are  not  at  one  as  to  the  thing  sold  : 
that  is  not  the  case  here.  The  progress  was  very  bad,  and  the  purchaser  was 
stumbled  at  it,  and  therefore  he  took  care  to  have  a  clause  of  warrandice  un- 
commonly anxious  and  large.  An  estate  is  low  rented  ;  I  purchase  it  with  the 
view  of  getting  an  advanced  rent,  and  I  possess  for  thirty  years.  After  I  have 
formed  this  plan,  and  run  all  risks,  am  I  when  the  subject  is  evicted  to  get 
nothing  but  my  original  price  ? 

Justice^Clerk.  The  doctrine  of  the  defender,  however  plausible,  would  go 
far  to  overturn  every  thing  that  we  have  learned  of  law,  in  the  case  of  evic- 
tion.  I  am  also  for  the  pursuers  on  the  second  point.  Lord  Napier  did  rashly 
in  quitting  possession,  and  so  did  Mr  Drummond  in  not  opposing  it ;  but  the 
defence  is  not  suflScient.  The  doctrine  of  the  civil  law  was  very  strict.  The 
Roman  lawyers  thought  that  the  right  of  retaining  the  estate  was  sufficient  to 
secure ;  yet  still  justice  says,  that,  although  by  any  accident,  a  man  should  lose 
posession,  still  the  value  must  be  restored.  I  cannot  see  why  action  should  be 
denied,  even  supposing  me,  by  error  or  inattention,  to  have  quitted  that  hold 
which  the  law  gave  me. 


J 


/ 
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MoNBOBDO.  I  never  could  buy  land  but  with  the  view  of  improving  it,  and 
I  should  think  it  hard  were  I  to  get  nothing  on  eviction  but  the  price  which  I 
paid. 

President.  The  principle  in  law  is,  that,  in  an  action  of  damages  for  indem- 
Mfication,  the  real  loss  must  be  the  rule. 

On  the  7th  February  1777f  *'  The  Lords  found  that  the  defenders  are  liable 
to  the  pursuers  in  payment  of  the  value  of  the  estate  of  Edinbellie,  purchased 
by  Mr  Drummond  -  from  Mr  Livingston,  sold  by  Drummond  to  Lord  Napier, 
and  now  evicted  from  Lord  Napier,  as  the  same  stood  at  die  time  of  eviction, 
with  interest  thereof  from  the  time  when  Lord  Napier  ceded  the  possession 
thereof  to  Mr  Livingston,  and  in  time  coming  while  payment ;''  adhering  to 
Lord  ElUock's  interlocutor  and  to  their  own  interlocutor  of  6th  August  1776. 

Act.  D.  Rae.    Alt.  H.  Dundas. 


1777.    Fehmary  1 1.    Trustees  of  Thomas  Boyd  against  The  Earl  of  Hom^, 
ACCaESSORIUM  SEQUITUB  PRINCIPALE— PRESCRIPTION. 

ft 

'  Diligence  used  upon  a  Bond  corroborated,  found  not  to  save  from  prescription  the  relative 

bond  of  corroboration. 

[Foe.  Coll  VIL  877  j  Die.  Appen.  I ;  Acces.  Seq.  Prin.  No.  /.] 

Covington.  This  is  not  a  bond  of  corroboration,  properly  so  called,  but  a 
bond  accumulating  the  debt,  principal  and  interest ;  and  it  is  a  novum  debt- 
/tt/w  which  may  prescribe  independent' of  the  original  bond.  I  have  a  doubt 
on  the  other  ground,  namely,  the  judgment  of  the  commissioners  of  inquiry. 

MoNBODDO.  It  would  look  strange  if  we  were  to  give  a  judgment  contrary 
to  that  given  by  the  commissioners.  I  have  always  thought  that  a  bond  of 
corroboration  is  different  from  an  original  bond,  for  the  interest  is  accumulated. 

Bbaxfield.  It  is  a  certain  proposition,  that  when  a  number  of  different 
persons  are  bt)und  in  payment  of  one  debt,  a  document  taken  against  any 
obligant  preserves  the  bond  from  prescription  against  the  rest ;  for  prescription 
is  founded  on  a  presumption  of  payment  juris  et  de  jure^  and  a  document 
taken  excludes  that  presumption.  If  a  bond  of  corroboration  were  a  novum  de- 
bitumt  I  could  understand  the  distinction  suggested ;  but  in  truth  a  bond  of 
corroboration  always  refers  to  the  original  debt.  If  payment  is  not  made  of 
the  original  bond,  it  is  impossible  that  the  bond  of  corroboration  can  be  paid.  A 
document  taken  against  a  principal  debtor  is  good  against  the  cautioner ;  and 
it  matters  not  whether  the  caution  is  in  the  same  bond  or  in  a  different  one. 

President.  I  admit  that  diligence  done  against  one  cautioner  would  keep 
the  bond  alive  against  another ;  but  I  take  the  cause  as  it  is  before  us  :  here  is 
a  gravior  obUgatio  than  the  original  one,  for  the  interest  is  accumulated  into  a 
principsd  sum.     Whenever  an  obligation  is  entered  into,  separated  from  the 
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1777*  March  4fth. — Covinoton.  I  cannot  consider  this  clause  as  the  re- 
sult of  any  corrupt  bargain ;  nor  would  I,  on  account  of  it,  reduce  the  decreet 
in  totvm.  I  siionld  be  inclined  to  allow  the  parties  to  be  heard  tanquam  in 
Ubello,  were  it  not  that  this  might  in  efEdCt  reduce  the  decreet-arbitraU 

PjiESiDENT.  The  consequences  would  be  fatal,  were  arbiters  to  be  allowed, 
without  consulting  the  parties,  to  award  a  sum  to  themselves ;  but  still  I  would 
not  set  aside  the  whole  decreet-arbitral. 

Alva.  It  is  but  a  guess  whether  this  was  innocent  or  not.  We  cannot  see 
into  people's  hearts. 

Justice-Cleak.  I  was  not  present  when  the  former  interlocutor  was  pro- 
nounced ;  but  I  saw  that  it  proceeded  from  a  juat  sense  of  the  dangerous  con- 
sequences arising  from  such  practices  in  arbiters.  Yet  I  think  that  the  words 
of  the  interlocutor  go  farther  to  ruin  the  characters  of  three  men  of  business, 
and  to  deprive  them  of  their  livelihood.  I  cannot  say  that  this  was  a  cornipt 
bargain,  when  it  does  not  appear  that  the  arbiters  meant  to  take  any  undue 
advantage. 

Kaimes.  This  part  of  the  decreet-arbitral  cannot  stand :  the  question  is. 
Whether  the  rest  can  subsist  ?  I  would  presume  in  favour  of  the  decreet-arbi- 
tral, but  I  would  allow  the  other  party  to  object,  as  against  the  sentence  of  an 
inferior  judge. 

Justice-Clmik.  When  arbiters  determine  on  questions  altogether  distinct 
from  the  subject  submitted,  the  practice  of  the  Court  has  been  to  reduce  that 
part,  leaving  the  rest  to  stand. 

On  the  4th  March  1777,  The  Lords  altered  their  interlocutor  of  the  18th 
December  1776,  and  returned  to  the  interiocutor  of  the  Lord  Hailes,  Ordinary, 
with  this  adcUtion^  that  the  decerniture  was  illegal^  and  that  it  did  not  appear 
that  the  arbiters  had  acted  corruptly,  or  from  bad  motives. 

Act.  J.  Boswell,  A.  Crosbie.    AU.  B.  W.  M*Leod,  Hay  Campbell. 


1777.    March  7.      Jasies  Cbaig  against  Anns  Rattray. 


EXECUTOR. 


deiimct's  goods  in  a  judicial  inventoiy,  a  credikNr  haring  oBetei  43ia(  lijglier  vtlue. 

[^Faculty  Collection^  FIT.  402 ;  Dictionary ^  App.  /.,  Executor f  No.  1.2 

Braxfielb.  As  to  the  .fbrm  of  confirming  ad  male  appretiata^  Whatever 
might  have  been  the  rule  Jbrmerhf^  it  is  not  absohitely  necessarv  now.  The 
creditor  has  a  direct  action  against  the  executor  to  account:  the  value  put 
OB  the  goods  at  the  appreciation  is  no  more  than  a  presumptive  value:  tlie  nur 
way  is  to  sell  by  public  roup.  Whenever  there  is  an  appearance  of  a  short- 
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cmt&Dgf  the  goodi  already  diq>08ed  of  cannot  be  recalled ;  biri^  as  Craig  oil 
fared  L.200,  the  executor  must  be  liable  to  that  extent. 

Cerrowrovf*  The  law  of  Scodand  has  received  sreater  alterations  in  the 
matter  g^  executry  than  in  any  other  particidar.  The  law  riMr  vests  the  sulnects 
in  the  executor,  and  the  necessity  of  confirmation  ad  male  appretiata  has  oeen 
in  many  cases  got  over.  If  action  is  competent,  to  any  ^editor  afterwards, 
Why  not  at  the  very  time  of  the  executor  taking  possesmn  ?  In  some  cases  a 
creditor  would  not  be  ^ititled  to  force  a  roup^  as  in  the  case  of  £unily  pictures 
and  jewels. 

President.  I  ima^ne  that  the  commiaBaries  have  erred  by  regarding  an- 
cient practice  too  much.  Nothing  is  more  consistent  with  mutual  justice  than 
to  estimate  goods  according  to  the  value  which  the  creditor  ofibrs  to  hold  them 
at  The  commissaries  ought  to  have  waited  till  the  parties  were  in  the  field, 
and  they  ought  to  have  taken  the  value  upon  oath.  As  to  the  distinction  made 
by  Lord  Covington  with  respect  to  family  pictures  and  jewels,  the  law,  in  my 
opinion,  knows  no  such  distinction.  The  creditors  have  a  right  in  them,  and 
they  cannot  be  obliged  to  hold  the  estimate  value  as  the  real  amount. 

Kaimes.  Land  itself,  the  most  precious  of  all  ^oods»  must  go  till  the  cre- 
ditors are  once  paid,  even  the  fitmuy  estate.  Confirmation  ad  male  appretiata 
is  a  very  imperfect  remedy.  Here  the  woman  confirmed  qua  relict,  at  a  pre- 
sumptive value.  Had  the  creditors  stood  by  and  said  nothing,  that  value  would 
be  held  the  just  value  as  to  goods  of  which  she  had.  disposed. 

On  the  7th  March  1777f  *'  The  Lords  remitted  to  the  commissaries,  with 
this  instruction,  that  they  find  the  relict  accountable  at  the  value  of  L.200, 
which  Craig  offered  for  the  goods." 

Act.  A.  Crosbie.    Alt.  D.  Grasme. 

Reporter f  Monboddo. 


*.  h  .1 


1777*    J^ine  18.    Robert  Downie,  and  Others,  against  Marion  Alsxakdbr. 

IMPLIED  ASSIGNATION. 
IMspodtion  of  an  area  in  liferent  found  to  inclade  a  tenement  afterwards  erected  upon  it 

^Faculty  CoUeetioth  VII.  412 ;  Diet.,  App.  /.,  Iffy^d  Assign.,  No.  l.J 

Kennst.  The  disposition  is  not  accnrately  worded,  but  the  meaning  is  ap- 
parent :  it  was  intended  that  the  woman  should  have  the  liferent  of  the  upper 
story ;  for,  as  the  under  storey  was  reserved,  she  could  not  profit  from  the  upper 
space  if  not  built  on. 

Covington.  Here  there  is  nothing  but  personal  creditors.  In  a  competition 
between  the  man's  heirs  and  the  woman,  the  woman  would  be  preferred,  and 
this  case  is  not  more  favourable. 

Kaimes.    Although  the  debt  had  been  contracted  for  building,  it  would 
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President.  Reconvalescence,  by  going  to  kirk  or  market,  is  held  sufficient 
in  lawy  because  such  an  act  is  public,  at  which  many  witnesses  may  be  present. 
In  some  generic  crimes  one  witness  is  sufficient,  as  in  treason,  adultery,  &c. ; 
but  the  general  rule  is  the  other  way.  I  do  not  think  that  a  single  witness  will 
be  sufficient  as  to  one  fact.  There  is  an  end  of  all  questions  about  death-bed, 
if  that  is  once  admitted ;  for  no  person  endeavouring  to  support  a  deed  will 
ever  call  above  one  witness,  and  there  will  be  no  check  as  to  tnat  witness. 

Kaimes.  In  generic  facts,  where  things  naturally  follow  one  another,  there 
is  no  occasion  for  a  concurrence  of  evidence. 

MoNBODDO.  Of  the  same  opinion.  In  such  case  the  evidence  becomes  cir- 
cumstantiated. 

On  the  3d  July  1777f  **  The  Lords  found  reconvalescence  proved ;"  adher- 
ing to  Lord  Covington's  interlocutor. 
Act*  R.  Blair.    Alt.  A.  Ogilvie* 
Diss.  Justice-Clerk,  Kaimes,  Gardenston,  Auchinleck,  Hailes,  President. 


1777-    July  4.    Magistrates  of  Greenock  against  Johk  Shaw  Stewart. 

KIRK-YARD. 

Additional  burying-ground  necessary  for  a  parish,  partly  landward  and  partly  composed  of 
the  inhabitants  of  a  popalons  burgh  of  barony,  must  be  fdmiabed  by  the  heritors 
having  ground  proper  for  that  purpose,  and  they  are  to  be  indemnified  by  the  other  heri- 
tors ana  by  the  conununity,  in  proportion  to  the  examinable  persons  within  the  parish. 

IFac.  Col  VII.  450  j  Diet.,  App.  1,  Kirk^Yard,  No.  1.] 

Hailes.  This  question  could  never  occur  in  our  ancient  law ;  for,  as  the 
Popish  clergy  reaped  great  emoluments  from  burying  the  dead,  they  were  al- 
ways ready  to  furnish  burial-ground.  Tbei*e  is  no  doubt  that  the  church-yard 
belongs  to  the  heritors,  subject  to  the  single  burden  of  interring  the  dead.  The 
grass  of  it  is  theirs,  and  the  trees  planted  in  the  church-yard  are  theirs.  They 
have  connived  at  the  kirk-session  drawing  the  emoluments  arising  from  what 
is  called  layers,  because  this  is  applied  by  the  kirk-session  for  the  use  of  the 
poor,  for  whose  maintenance  the  heritors  are  ultimately  liable.  I  think  that 
the  heritors  must  furnish  the  ground  for  an  additional  church-yard,  and  that 
the  ground  so  furnished  will  continue  theirs,  and  that  they  will  have  all  the 
profits  arising  from  it*  The  only  question  in  effect,  is.  Who  shall  advance  the 
money  ?— for,  it  will,  in  course  of  time,  be  replaced  by 'the  wonted  emoluments. 
I  doubt  as  to  making  the  town  or  inhabitants  advance  the  money ;  for  here 
there  is  only  a  burgh  of  barony  without  funds,  and  without  the  power  of  assess- 
ment. But  I  am  clearly  of  opinion  that  the  heritors  must  fix  the  place,  and 
|hat  it  would  be  most  unreasonable  to  allow  the  town  or  the  inhabitants  to 
ehoose  any  spot  which  might  suit  their  caprice. 
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Bbaxpibld*  Here  we  are  in  a  new  question^  and  we  must  determine  it  as 
we  best  can  by  analogy,  and  according  to  rules  of  equity*  In  building  of 
churches,  the  general  rule  of  law  is,  that  the  expense  shall  be  borne  by  the 
heritors  according  to  their  valued  rent.  This,  in  most  cases,  is  an  equitable 
rule,  but  cases  may  occur  when  it  will  not  be  so.  Thus,  when  there  happens 
to  be  a  burgh  and  a  landward  parish,  the  burgh  may  chance  to  contain  two- 
thirds  of  the  inhabitants  of  the  parish,  and  yet  may  not  haye  above  one-tenth 
of  the  valuation.  The  rule  then  is  to  inquire  what  proportion  of  the  church 
will  accommodate  the  burgh,  and  what  the  landward  parish,  and  then  to  pro- 
portion the  expense  accordingly.  To  apply  this  to  the  case  of  church-yards, 
the  ground  must  be  furnished  by  the  heritors,  for  no  one  else  can  furnish  it. 
But  who  is  to  be  at  the  expense  ?  In  common  cases  the  heritors  are,  because 
they  and  their  tenants  and  aependants  have  the  whole  use  of  the  church-yard. 
But  when  there  is  a  town^  the  town  for  the  same  reason  must  pay  Its  propor* 
tion.  As  to  administration,  that  u  generally  left  with  the  kirk-^ession, .  because 
the  profit  goes  to  the  poor,  and  the  heritors  are  so  far  relieved.  But  in  this 
particular  case  I  think  that  the  ground  should  be  vested  in  the  burgh. 

Covington.  It  is  impossible  that  the  statutory  rules  can  take  place  here. 
Where  there  is  a  burgh,  the  real  rent  of  the  burgh,  and  of  the  landwieurd 
parish,  ought  to  be  the  rule  in  proportioning  the  expense. 

President.  A  general  rule  must  be  assumed  here.  There  was  a  church- 
yard sufficient  for  the  parish  till  the  town  became  enlarged.  My  doubt  is 
whether  the  heritors  should  be  burdened  at  all  ?  It  is  impossible  that  the  heri* 
tors  should  be  solely  burdened.  The  communitv  ought  to  be  burdened  ac- 
cording to  the  probable  use  that  will  be  made  of  the  church-yard.  I  see  no 
inconveniency  in  having  the  church-yard  at  a  distance,  but  much  in  having  it 
near  the  church.  Why  take  ground  of  great  value  when  you  may  have  ground 
of  less  value  ?  I  do  not  see  why  money  should  be  paid  for  layer$  ?  Burying 
ought  to  be  free,  and  I  did  not  know  that  there  was  any  such  exaction  in 
Scotland. 

Gardbnston.  I  am  surprised  that  this  should  be  a  question.  I  have  a  little 
village  of  my  own,  and  if  the  number  of  inhabitants  should  increase  to  my 
benefit,  I  would  not  grudge  them  a  church-yard.  The  common  rules  cannot 
apply  to  this  case,  where  there  is  a  burgh.  It  is  unreasonable  however  that  the 
community,  who  have  not  the  whole  use,  should  pay  for  the  whole ;  and  tlie 
price  demanded  is  exorbitant.  The  situation  of  the  ground  must  be  such  as 
is  most  convenient  for  the  heritors. 

Ju9TIC£-Clsbk.  Here  is  a  great  town,  exceedingly  populous ;  there  are 
many  persons  in  it  who  have  no  property  in  it :  it  might  seem  reasonable  to  take 
them  all  in  computOp 

KAiMEa.     If  we  go  into  such  fnmutugf  matters  will  become  inextricable. 

On  the  4th  July  1777,  "  The  Lords  found  that  the  additional  burving- 
ground,  necessary  for  the  parish,  must  be  furnished  by  the  heritors  thereof  hav- 
ing ground  proper  for  the  purpose ;  but  found  that  the  heritors  who  furnish 
the  same  must  oe  indemnined  by  the  other  heritors^  and  by  the  community  of 
the  Town  of  Greenock,  in  proportion  to  the  examinable  persons  within  the 
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parish,  residing  upon  their  estates,  and  within  the  community  respectively ; 
varying  the  interlocutor  of  Lord  Auchinleck. 
Act.  Ch.  Brown.    Alt.  J.  M'Laurin. 


1777-    J^ly  4-    John  Mackenzie  of  Delvin  against  Sie  Hector  Macexnzis. 

SUPERIOR  AND  VASSAL— TAILYIE. 

Found  that  a  superior  of  entailed  lands  was  obliged  to  enter  the  heir  of  entail,  who  in  this  case 
was  likewise  the  heir  of  the  former  investiture,  and  lineal  successor  in  the  lands,  on  re- 
ceiving a  dupticando  of  the  feu-duty,  and  was  not  entitled  to  demand  from  him  a  year's 
rent,  or  other  composition,  reserving,  however,  to  the  superior  and  his  successors  in 
the  superiority,  any  right  which  they  may  have  to  a  year's  rent,  or  other  composition, 
on  the  entry  of  any  future  heir  of  entail,  not  an  heir  of  investiture  prior  to  the 
tailyie. 

^Faculty  Collection^  VII.  445  ;  Dict.^  App.  /,  Superior  and  Vas.^  No.  2.3 

AucHiNLECK.  When  the  superior  grants  a  charter  to  a  man  and  his  heirs, 
all  that  he  can  demand  is  a  duplicando ;  but  when  the  vassal  chooses  to  make 
the  estate  go  to  another  series,  who  are  called  heirs^  but  in  truth  are  disponees, 
they  ought  to  be  considered  in  the  light  of  disponees. 

MoNBODDO.  Formerly  there  was  a  delectus  personam  in  vassals,  as  now  in 
tenants.  Then  the  circuit  of  entering  by  adjudication  came  in,  and  at  last,  by 
the  statute  SOth  Geo.  IL,  the  superior  was  obliged  to  enter  the  vassal  without 
any  circuit  at  all.  The  defender  is  heir  of  the  investiture,  and  must  be  re- 
ceived ;  but  the  superior  is  entitled  to  insist  for  a  reservation.  It  would  be 
Jraudem  Jacere  legi^  if  the  superior  was  not  allowed  to  secure  himself,  in  the 
event  of  what  is  equivalent  to  a  sale. 

Covington.  The  superior  may  be  a  loser,  but  that  is  no  more  than  a  conse- 
quential loss.  As  the  law  has  obliged  the  superior  to  enter  heirs  of  entail,  and 
has  made  no  distinction  as  to  the  nature  of  such  heirs,  I  do  not  see  how  the 
superior  can  have  any  claim. 

Kaimes.  It  is  difficult  to  argue,  when,  as  I  may  say,  the  law  alters  and 
leaves  us  in  the  lurch.  Formerly  the  superior  was  not  obliged  to  acknowledge 
any  stranger.  Now  his  benefit  arises  from  acknowledging  strangers.  This  is 
just  the  reverse  of  what  was  anciently  the  case.  The  law  says  that  entails 
may  be  made.  Where  is  the  superior's  loss,  unless  it  be  that  the  law  has  autho- 
rised entails  ? 

Braxfield.  I  could  have  wished  to  know  what  was  the  practice.  The  law, 
as  now  modelled,  stands  thus,— The  superior  is  entitled  to  a  renewal  of  inves- 
titure ;  if  to  an  heir,  he  receives  a  duplicand  of  the  feu-duty ;  if  to  a  stranger, 
he  receives  a  year's  rent.     He  is  not  bound  to  receive  a  stranger  without  pay- 
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ttent  «f  a  yeaif &  renti  whether  the  s^lement  bte  by  a  sale  or  by  a  gmtuitouf 
tBspositioli^  .  The.  diffioiilty,  in  this  case,  i%  that  the vperson  who  demands  the 
«iitry.  ia.  aim.  hetr:of  investiture.  It  matters  not  wheither  the  fixrm  of  the  title  is 
singular  or  not  Strip  the  deed  of  sdbatitutton  to  atrangerst  and  the  superior 
might  be  obliged  to  grant  a  charter  even. with  prohibitive  clauses^  &c.  The 
supecuur  doea;  not  suffer  by  the  line  of  succession  being  continued.  The  heir 
mus^.  insert  the  whc^  substitutions.  He  is  allowed  to  do  thati  but  the  statute 
1685  does  not  hurt  the  interest  of  the  superior ;  on  the  contram  it  has  reserved 
iu  QMry,  May  not  tbe  superior  throw  in  a  reservation  ?  If  he  does  net,  he 
cannot 'afteTwards  claim,  for  the  granting  of  the  (first  charter  is  an  enfranchase- 
ment  of  alithfe  ^libseqiuent.disponees. 

President.  How  can  the  vassal .  be  obliged  to  pay.  for  an  event  which  may 
never  happen?  Suppose  that  an  entail  should  not  prohibit  to  sell,  then  the 
composition  ought  to  be  less.  By  what  rule  are  we  to  walk  ?  iThet  Act  of  Par- 
liaroenti  1685,  excepts  casualties^  but  that  can.  only  be  understood  of  coMf^fie^ 
actually  existing.  If  the  decision  of  Lockhart  qf  Camwasth^  pronittincedi  with 
great  unanimity,  did  not  stand  in  the  way,  I  should  think  it  very  reasonable 
that,  whenever  the  line  is  cut,  the  casualty  should  be  paid. 

Covington.  It  would  be  hard  to  anticipate  the  right  of  a  future  superior  by 
decreeing. 'the  benefit  nou;,  and  to  burden  the  present  heir  with  what  a  future 
di^K>i)6e.  should  pay.  I  do  not  think ,  •that,  ^the  ftingl^  decision  in  the  case-i^f 
Carrmath  is  sufficient  to  establish  the  law. 

JusTicE-CLERK.  I  am  perfectly  clear  that  the  superior  is  not  entitled  to 
exact;from  the  present  heir. 

Gardenston.  The  decision  of  Carrmath^  if  held  as  law,  gives  great  ground 
for  the  present  d6nAad^;fo^ihe•aup€dol^«£tetMBd$^fr  t^ie  heir  a  year's  rent, 
because,  by  giving  the  charter,  he  exempts  the  future  dispouees. 

On  the  4th  July  1777f  The  Lqrds  found  that  Mr  Mackenzie,  the  pursuer,  is 
not  entitled  to  a  composition  at  present ;  reserving  any  claim  that  the  superior 
may  have  on  the  succession  opening  to  an  extraneous  substitute,  and  to  the 
said  substitute  his  defences  a9  accords. 

Act.  A.  Elphinstone.    ^//»  Hay  GampbelL 

Rep^rtetf  Justice*Clerk. 


■    *  ,  r 


1777.    JtUy  '8;    Sir  Williah^  GonJ>on* against  Mbs  Lxndsat  Hay. 

■ 

TArLYIE. 

Hie  imtitute,  or  diaponee,  ought  not,  by  xmplieaiion  from  oihe^  parte  of  the  deed  of  ontail, 
te  be^  ooastmed  withiii  the  probibitiMy,  irritant,  and  resolatite>  claoKS,-  laid  upon  Ibe 
beir  of  tulyie« 

IFacuKtf  Collection,  VII.  452 ;  Diet.,  15,462 ;  App.  1,  Tailyie^  No.  2j 

Covington.    I  have  not  the.  least  doubt  that  old  Sir  Robert  Gordon  intend- 

5D 
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ed  to  bind  his  son*  That  difference  was  not  then  known  which  has  been  since 
invented  between  institute  and  heir.  The  judgment  of  the  House  of  Peers^  in 
the  case  of  Duntreathf  must  be  our  rule.  Since  we  cannot  root  up  entails,  we 
must  satisfy  ourselves  with  lopping  off  their  branches. 

Kaimes.  I  cannot  suppose  that  the  maker  of  the  entail  meant  to  bind  his 
son,  for  he  has  not  said  so.  Even  a  separate  writing  under  his  hand  would  not 
be  sufficient.  Intention  may  go  far  in  equity  as  to  matters  of  gifti  but  not  as 
to  penalties  such  as  burdening  is. 

Hailes.  I  voted  for  the  interlocutor  of  this  Court  in  the  case  of  JDuntreath^ 
not  so  much  on  the  merits  of  the  cause  as  on  account  of  a  former  decision  of 
the  Court ;  but  since  the  House  of  Peers  has  overthrown  this,  I  readily  agree 
with  their  judgment  as  corresponding  with  my  own. 

On  the  8th  July  17779  **  The  Lords  decerned  and  declared  in  terms  of  the 
second  conclusion  of  the  libel." 

Act^  D.  Rae.    Alt.  A.  Murray. 

Reporter^  Justice-Clerk. 


1777.    July  8.    Archibald  Macarthur  Stewart  against  John  Bannattke 

and  Others. 

TRUST— PROOF. 

Trust  allowed  to  be  proved  by  fiicts  and  circamstaneeB. 

ISupp.  F.  681.] 

Hailes.  I  would  not  wish  to  impinge  on  the  Act  1696,  which  is  a  valuable 
statute.  But  this  case  falls  not  within  the  Act.  The  right  of  the  defenders 
cannot  surely  be  better  under  a  general  disposition  than  if  the  L.6e7  had  been 
specially  conveyed  by  Mrs  Stewart.  Now,  even  in  this  last  case,  I  think  that 
tne  proof  was  proper,  and  is  convincing,  for  it  tends  to  show  that  Mrs  Stewart 
could  not,  without  fraud,  convey  the  L.627.  Besides,  there  is  written  evidence 
coinciding  with  the  depositions  of  witnesses,  and  proving  that,  here,  in  the 
sense  of  all  parties,  there  was  no  real  conveyance,  but  merely  a  trust. 

CoviNGTOK.  Independent  of  the  circumstances  of  the  case,  Mrs  Stewart 
was  creditor  to  her  brother,  and  it  is  impossible  to  suppose  that  a  donation  was 
meant. 

Braxfield.  The  Act  1696  is  declaratory  of  what  was  law  before.  It  is  not 
competent  to  establish  a  trust  by  the  evidence  of  witnesses ;  for  the  common  law 
says  that  writ  shall  not  be  taken  away  by  the  evidence  of  witnesses ;  and  this  is 
founded  on  good  sense  and  the  reason  of  things.  But  witnesses  may  be  allowed 
to  prove  facts  sufficient  to  show  that  a  writ  has  been  taken  away  by  payment* 
Even  taking  the  Act  of  Parliament  lit^ally,  I  think  that  there  is  prodr  by  writ^* 
ing  here.  There  are  no  less  than  six  docqueted  accounts  after  the  assigna- 
tion.    This  plainly  shows  that  Mrs  Stewart  did  not  understand  herself  to  be  a 
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creditor  in  the  L.6S7.  On  the  other  ground^  stated  by  Lord  Covington,  the 
presumptiim  in  law  is,  that  the  assignation  was  given  in  payment* 

Fresid£NT.  There  is  real  evidence  of  the  trust  arising  from  the  writings  as 
well  as  from  parole  evidence. 

Gabdenstok.  Slight  evidence  by  writings  joined  to  strong  parole  evidence, 
will  remove  this  case  from  the  Act  1696. 

On  the  8th  July  1777»  The  Lords  found  that  there  is  sufficient  legal  evi- 
dence, from  the  writings  produced,  the  parole  evidence,  and  all  the  circum- 
stances of  this  case,  that  the  assignment  by  Blackbarony  to  his  sister,  Mrs  Mary 
Stewart,  was  granted  as  a  trust  in  her  person,  and  for  his  behoof,  that  the 
debt  might  be  kept  up  against  the  entailed  estate ;  adhering  to  Lord  Garden- 
ston's  interlocutor. 

Act.  Ilay  Campbell.    Ak.  A.  Crosbie. 


1777.    Jufy  9*    William  Johnston  and  Others  against  George  Warden. 

HYPOTHEC. 
Extent  of  preference  for  repairs  under  a  jedge  and  warrant. 


iSupp.  r.  479.] 

Hailes.  The  controversy  here  appears  to  be  occasioned  by  two  different 
things  being  vulgarly  called  by  the  same  name  of  jedge  and  warrant  No  man 
can  touch  his  own  house,  in  the  way  either  of  demolition  or  reparation,  nvith- 
out  the  authority  of  the  Dean  of  Guild,  and  this  authority  is  called  jedge  and 
warrant.  Any  thing  done  in  consequence  of  this  authority  is  legally  done ; 
but  the  persons  employed  by  the  proprietor  either  to  demolish  or  repair,  have 
no  h3rpotnec  on  the  subject,— they  are  just  in  the  state  of  common  tradesmen. 
There  is  another  thing  called  a  jedge  and  warrant :  When  the  Dean  of  Guild,  as 
an  officer  of  police,  empowers  certain  persons  to  execute  work  about  a  house, 
they  have  a  hypothec,  or  preferable  right,  for  payment  of  their  labour,  and  in- 
deed they  would  not  work  without  such  privilege,  for  the  Dean  of  Guild,  act- 
inias a  judge,  could  not  be  personally  bound  in  payment. 

IBraxfibld.  Attempts  have  been  made  of  late  to  bring  back  uiion  us  a  part 
of  the  Roman  law,  which  is  not  consistent  with  the  commercial  interests  of 
this  country.  Here  there  is  a  jedge  and  warrant  granted  to  the  proprietor :  it 
is  absurd  to  say  that  the  proprietor  can  have  a  real  lien.  Although  a  person, 
other  than  the  proprietor,  should  get  a  real  lien,  by  a  jedge  and  warrant,  that 
lien  will  not  go  to  the  tradesman  whom  he  employs. 

Gardenston.  The  jedge  and  warrant  is  nothing  more  than  ah  order  of  the 
Dean  of  Guild  to  the  proprietor  for  building  consistency  with  the  police  of  the 
burffh.    Lord  Hailes  has  properly  stated  the  distinction. 

Kaimes.    This  point  has  not  even  an  appearance. 
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ous  as  to  darken  tfa»  point.  The  case  of  Donaldson,  when  lig^tiyuMiBntonili 
is  uainst  the  tradesmen. 

On  the  9th  Juhr  1777,  The  Lords  found  that  the^  ttadesiDeD,  dfflple¥e«l4)y 
law,  lutTe  no  preferencein  virtue  of  the Je^geaiid  warrant 

Act.  Ch.  Hay,  R.  Sinclair.    AU.  R.  Blair. 

Reporter^  Covington. 


>i^>«*— i^w«i^i 


1777-    January  16,  and  Jultf  25.    Davi»  Elliot  agaimt  Hxma  M*,Kat. 

BILL  OF  EXCHANGE. 

Privileges,  when  lost  Can  Compensation  be  pleaded  aninst  an  Onerous  Indorsee  for  a 
Debt  of  the  Dmww  eigliteen  months  after  Aa.Bifi  has.beofWM  dua^'  wImii  no  IKli- 
genee  has  been  used  upon  it  ? 

l^Fac.  Coll.  VII.  459  i  Diet.,  App.  /.,  Bill  qf  Exchange,  No.  II.2 

MoNBODDo.     The  decision  I762,  Scougal  against  Ker,  cannot  be  got  over. 

Kaimes.  I  cannot  suppose  that  k  bill  payable  in  six  months  is  a  bill,  pro- 
perly so  called :  it  is  no  other  than  a  common  security.  [This  was  a  crude 
opinion.] 

Justice-Clerk.  This  bill  waa  seat  to  Glasffow,  in  order  that  it  might  be 
discounted  by  any 'person  who  chose  to  pay  vsuue  for  itf  and  value:  was:  accor* 
dingly  paid«  Had  the  indorsee  proceedea  to  diligence,  the  defence  <)f .  com* 
pensation  would  not  have  been  good.  How  can  it  alter  the.case»  that  the  io<> 
dorsee  was  so  indulgent  as  to  give  the  debtor  some  further  time  ?  When  a  bill 
lies  over  for  any  considerable  time,  the  presumption  is  that  the  .purchaser  takes 
it  as  a  security,  liable  to  all  objections,  and  not  as  a  baff) of  money. 

President.  When  a  bill  remains  in  tiie  hands  of  liie'  drawer  for  a  eonsi* 
derable  time,  it  loses  its  privileges.  That  the  bill  has  been  indorsed  makes  no 
diffisrence  ;  for  the  acceptor  knew  nothing  of  the  indorsee,  and  he  may  have 
acted  accordingly,  by  paying  money  to  the  credit  of  the  dnawer. 

Oardenston.  Compensation  is  proponable^  and  there  is  no.  dimger  from 
such  doctrine.  Why  should  the  >  indorsee  be  in  a  better  condition  ;than  the 
original  drawer  ?  For  that  there  is  neither  reason  nor  (expediency.  '  The  bill 
continues  a  good  document  of  debt,  but  it  has  no  extraordinary  privileges. 

Braxfield.  Compensation  is  admissible  after  the.  lapse  of  six  months^  for 
then  the  extraordinary  privileges  of  bills  are  gone.  It  makes  na  diflference  that 
the  bill  was  indorsed  before  the  term  of  payment;  Bills  are  bags  of  money, 
while  used  for  their  proper  purpose.  If  the.  fact  of  indorsation  should  alter  the 
case,  no  plea  that  a  bill  was  compensated  <x>uld  ever  take  place  aalong  as  the 
bill  continued  actionable. 
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Elliock.    Every  man  who  puts  his  name  to  a  bill  must  know  that  it  may 

be  indorsed. 

Covington.    If  bili^i/  payable  at  siz,  or  ^vea^  twelve  Aionliis,  were  not  to  be 
considered  as  formal  bills,  it  would  be  a  dangerous  decision  to  the  commerce 


probative 

On  the  l6th  January  1777.  "  The  X4arda.t9und.picH»9eas«U9n 
Act.  Claud  tioswelf.    AU.  J.  Boswell. 
Reporter^  Auchinleck. 
Diss.  Justice^derk^  Alvi^  GoviqgtcHi^  JBIMckI^  Stonefield. 


1775.  July  25.  Braxfield.  I  am  moved  by  the  opinion  of  the  English 
merchants,  who  concur  in  asserting  that  bills  have  extraordinary  privileges  as 
long  as  they  endure.    There  is  no  evidence  offered  to  the  contrary. 

Justice-Clerk.  The  case  of  Scougal^  on  which  so  much  weight  is  laid, 
is  not  like  the  present  case,  for  there  the  bill  was  indorsed  after  it  had  been 
twenty-two  months  due.--^!'^^^  opinion  of  the  English  merchants,  on  which 
Lord  Braxfield  rested,  makes  no  such  distinction.]  Here  a  bill  was  sold  b^ 
fore  the  term  of  payment,  in  the  ordinary  course  of  trade.  What  reason 
can  there  be  assigned  for  inverting  the  nature  of  the  bill  from  a  bag  of  money 
into  an  exceptionable  security,  because  the  indorsee  was  so  indulgent  as  not  to 
exact  immediate  payment  ? 

Gardenston.  I  proceed  on  the  supposition  x)f  the  practice  in  England.  It 
would  be  highly  inexpedient  to  put  our  bills  on  a  different  footing  from  i^iigUsh 

bUIs. 

Covington.     If  the  interlocutor  is  adhered  to,  it  would  be  ruinous  to  that 

branch  of  commerce  which  consists  in  bills.  If  our  statutes  have  given  extra- 
ordinary privileges  to  bills  in  any  one  case,  this  implies  that  in  every  other 
6Ese  thejtis  gentium  remains  in  force.  I  do  not  think  that  the  law  of  England, 
as  such,  ought  to  be  adopted  with  us ;  but  I  consider  it  as  evidence  of  the 

jus  gentium. 

Pre^stoent.  In  England  there  are  peculiar  customs  and  statutes.  Th^ 
ought  not  to  be  any  rule  with  us ;  but,  m  all  questions  of  bills  which  are  Juris 
gentium^  the  practice  in  England,  a  great  commercial  country,  aids  to  show  the 
jus  gentium.  I  am  now  against  the  interlocutor,  because  with  us  a  limitation 
as  to  bUls  is  established  by  a  late  act ;  and  it  is  expedient  that  we  should  be  on 
the  same  footing  with  England. 

On  the  25th  July'l777f  **  The  Lords  found  compensation  not  proponable  -/* 
altering,  without  a  vote,  their  interlocutor  of  the  1 6th  January  1777* 

Act.  Claud  Boswell,  Bay  Campbell.    Alt.  James  Boswell,  D.  Rae. 
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«  

1777.    Juhf  29*    Sir  Robert  Pollock  against  Thomas  Patok. 

TACK* 

The  effect  of  a  Paction  that  the  Tenant  should  pay  at  the  rate  of  L.100  Scots  per  Acre,  in 

case  he  should  jAough  more  tfaui  a  certain  given  quantity. 

IFac.  CoU.  ril.  468  j  BicU  App  I.  Tack,  No.  IV.^ 

MoNBODDO.  A  stipulation  for  an  interesse  is  here  liquidated^  and  the 
Court  cannot  interpose. 

Elliock.  This  is  plainly  a  conventional  stipulation,  "  If  you  let  the  land 
remain  in  grass,  you  shall  pay  so  much, — if  you  plough  it,  so  much  more." 

G  ARDENSTON.  This  is  not  a  penalty  but  a  paction :  the  clause  does  not  pro- 
perly stipulate  a  rent.  '  It  woula  be  ruinous  to  the  improvement  of  the  coun« 
try  were  such  clauses  held  elusory. 

Covington.  I  do  not  well  know  the  foundations  of  the  nobile  qfficium  of  the 
Court  of  Session  ;  but  this  is  certain,  that  by  it  the  Court  does  modify  penalties. 
This  covenant  is  calculated  to  elude  the  nobile  qfficium  of  the  Court.  If  the 
L.100  Scots  bore  any  proportion  to  the  value  of  the  subject,  it  ought  to 
be  found  exigible ;  but  that  is  not  the  case,  and  therefore  the  provision  is 
penal,  just  as  if  L.1 00,000  had  been  stipulated.  The  argument  of  the  landlord 
concludes  for  L.100,000,  if  that  had  oeen  mentioned,  as  much  as  for  L,100 
Scots. 

Braxfield.  I  have  often  thought  of  this  question,  and  was  clear  in  my  de* 
termination.  Here  there  is  a  lawful  covenant,  and  parties  must  be  bound  by 
it.  Parties  are  entitled  to  put  a  pretivm  qffectionis  on  their  property.  It  is 
not  reasonable  to  restrict  this  to  the  quantum  of  patrimonial  damage.  When 
we  speak  of  equity,  there  is .  a  great  difference  between  an  obligation  aliguid 
prcestare  and  aliquid  nonfacere.  As  to  the  first,  a  court  of  equity  might  be  apt 
to  interpose,  because  a  man,  through  accident  or  misfortune,  might  be  pre* 
vented  from  fulfilling ;  but  as  to  the  second,  when  I  say,  ^'  You  shall  not  do 
so  or  so,''  is  there,  or  can  there  be  any  accident  or  misfortune  that  may  pre- 
vent the  fulfilling  of  that  contract  ? 

Justice-Clerk.  If  the  nobile  qfficium  were  to  interfere  here,  the  conse- 
quences would  be  destructive  to  the  country.  If.  the  estimate  had  been  ab- 
surdly high  in  the  case  of  ploughing  up  the  grass,  the  court  might  interpose 
to  render  the  bai]gain  intelligible. 

President.  The  case  is  simple.  There  is  no  penalty,  for  there  is  no  trans- 
gression. The  man  is  allowed  to  plough,  and  he  does  plough  :  let  him  there- 
fore pay,  according  to  covenant.  A  master  may  let  his  ground  under  any  con- 
.ditions  not  reprobated  by  law.  If  the  claim  is  not  held  good,  how  can  te- 
nants be  kept  to  their  covenants  ? 

On  the  29th  July  1777,  "  The  Lords  decerned  for  L.100  Scots  per  acre 
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t 

with  deduction  of  the  rent  corresponding  to  each  acre,  according  to  the  tack }'' 
which  they  modified  to  twenty  shillings  per  acre. 

Act.  Hay  CampbelL     AU.  G.  Wallace. 
.  Reporter^  Mr  David  Dalrymple  pf  Westhall,  Lord  Probationer. 


1777-    J^y  29-    £abl  of  Moray  against  Miss  Anne  Bbodie  of  Lethem. 

PATRONAGE. 
Alternate  Right  to  present. 

[Fac.  Coll  VII.  442  /  Dkt.  9937.] 

Hailes*  When  a  parish  is  made  up  of  parts  taken  from  two  old  parishes^ 
the  patrons  of  the  old  parishes  will  be  presumed  to  have  a  vice-patronage  in 
the  new  one.  That  the  quantity  taken  from  the  one  parish  happens  to  be  a 
little  larger  than  what  is  taken  from  the  other  will  make  no  difference ;  for  in- 
deed it  is  scarcely  possible  that  the  parts  should  ever  be  exactly  equal,  yet  pos- 
session may  make  a  difference,  and  establish'  another  rule.  Here  there  is 
pleaded  for  Lord  Moray  a  possession  of  150  years ;  but  when  that  possession 
comes  to  be  canvassed,  it  appears  that  he  has  had  no  more  possession  than 
if  he  had  had  only  a  vice-presentation.  The  first  opportunity  of  presenting 
occurred  in  1665,  and  Lord  Morav  presented ;  the  second  in  I67O,  and  the 
Bishop,  not  Lord  Moray,  presented,  probably  because  Lethem,  a  violent  re- 
publican, did  not  choose  to  interfere  in  the  settlement  of  an  episcopal  mi- 
nister ;  the  third  in  1752,  when  Lord  Moray  presented,  as  was  his  turn  at  any 
rate,  and  this  under  a  protest  taken  by  Lethem:  and  thus  his  possession 
proves  to  be  just  what  Miss  Brodie's  argument  admits. 

Braxfield.  Where  a  new  parish  is  composed  of  two  old  ones,  having  dif- 
ferent patrons,  the  rule  is,  that  the  patrons  of  the  former  parishes  shall  have 
the  alternate  patronage.  A  considerable  part  was  taken  from  Kafford,  where 
Lethem  had  a  right :  possibly,  if  only  an  inconsiderable  part  had  been  taken 
0%  there  might  nave  been  a  difference.  The  question  is.  Whether  is  Lethem's 
right  cut  off  by  the  negative  prescription,  whue  Lord  Moray's  is  established 
bv  the  positive  ?  For  this,  two  things  are  reqinsite, — a  title  and  possession, 
mither  of  them  is  here.  I  cannot  presume,  without  evidence,  that  a  person 
without  a  title  as  sole  patron,  did  present  as  sole  patron.  It  is  plain  that  Lord 
Moray  did  not  present  in  I67O.  Lord  Hailes  has  offered  a  plausible  conjec- 
ture why  Lethem  did  not  present  in  I75S.  When  Lord  Moray  presented,  Le- 
them protested.  Neither  was  there  an v  title  in  Lord  Moray.  A  right  to  the 
patronage  of  Alves  will  not  give  right  to  the  patronage  of  Kinlos,  a  parish 
partly  made  up  out  of  Rafford.  The  case  oSHutton  and  Fiskwick  does  hot 
apply,  for  there  the  Crown  had  a  good  title  jure  coroner,  as  presumptive  patron 
to  aU  the  churches  in  Scotland.  If  the  Crown  should  present  for  more  than 
40  years  to  all  the  churches  in  Scotland,  it  would  be  universal  patron^ 
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PsE8iDBNT«  If  Lord  Moray  had  presestod  in  iGjOp  Isboidd  havedlMMigblr 
his  titles  sufficient,  with  constaut  po89easioD»>  to  have  ^ataUiabod  ,hia  righfc  tK^^tbe 
patronage  of  Kinlos. 

Justice-Clebk.  I  think  that;  Lord  Moray'^s  title  would  have  ibeeovsuflM^ioot, 
had  his  possession  been  uniform. 

Gardenston.  Lord  Moray  had  a  good  prescriptive  title :  by  the  annexa- 
tion, his  title  extended  to  the  whole  parish,  pro  indiviso  indeed,  but  still  there 
was  a  subject  for  prescription,  just  as  in  the  case  of  a  commonty. 

Alva.  When  there  was  ongioally^«ii.altertmtivi&  rights  we  4uce^pot.to  pre<« 
sume  that  the  presentation  I67O  was  by  the  Earl  of  Moray,  which  we  might 
have  done,  had  there  been  no  other  vperson-who  could  claim. 

On  the  29th  July  1777,  "  The  Lords  preferred  Miss  Brodie  for  this  wcr." 

Act.  Hay  Campbell.    Alt.  D.  Rae. . 

Reporter^  President  for  Lord  Kennet. 


1777.     Jub/'Og.     Li£tTT£NAVT  Jambs  '  £kgz.and  ^«m^/  Nicot  tSHAir  and 

Otb£rs. 

C£SSIO  BONOR  UM. 

Found  that  an  officer  applyjjig  for  the  benefit  of  the  ceiHOf  must  aaijgu  hjs  half-pay  to  hia 

creditors. 


Th£  question  in  this  eaaewas,^  Whether  Lieutenant  EogUmiii  the  pursuer  of 
a.  cessio  bonorum^  should  make  over  his  half-pay  to  his  creditors  ?  Besides 
other  authorities,  the  pursuer  referred  to  the  cases  of  Grierstm  against  Gnnp* 
bellf  5th  March  I768 ;  Fairies^  177* ;  Ferguson^  1776»  The  defeadersi  referred 
to  Voet,  lib.  42,  tit.  3;  Statutes*  of  William  the  Lion^  cap.  17;  ;Stair,  4. 59^  SO  } 
Bank,  4.  40.  1 ;  Ersk.  4.  5.  26. 

The  following  .opinionS':were/deltvered>-^ 

MoKBODDOi  I  am  not  apt  ta.  give  mucb .  weight  io  a  aii^e  >  decision  ;  but 
kepe  there  ate  three  consedutive  decisioMv  Indepttidrot.df  them^  I  shouki 
Unnk^that  the  hal£-pay^f  a  lieutenant  in  the  army  cannot' he  agi^gtied*  I  think 
that  the  party  himself  has; a  right  to  plead  this,  because  he  has  an  interest: 
hdLf^pay  is  nottonly  a  remuneration,  it  is  also  of  the  natureof  a  rtitaining.  lee^ 
The  h^f^pay  list  ia a. fund) for  veteran  officers.  An  officermustiivelike  affoxi- 
tleman,  and  L^SS.  per  itnntanf  which  is  the.  extent  of  his .  half^iay,  is  surely  a 
small. sum  for.  that  purpose*  An  aliment  is  here  given  from  year  to  yew^i  it 
is  Hke  8ei;vant's  wages,  and  a  ben^fieium  ampetentim  ought  to  be  allowed4 

Hailas.  -  There  is. no  doubt. that  there  are  three  consecutive  deciaioiis,  find** 
ing:that.an  officer! seeking  tfae^booefitof  ^L.ces^Oib&norum  is  not  obligiSd.tO  aa^ 
sign  .his  Ufyayi c  but^  althoughi  ithera  are  three . deoisioDs^ ;  the  lonly  pne  t^ere 
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the  question  was  debuted  on  Ae  B^nch,  was  tiait  of  Lieutenant  Grierson.  It ' 
must  be  confessed,  that  the  cause  there  was  not  argued  so  fully  as  it  hacr  been 
here :  the  case  of  half-^pagr  was  likened  to  servantf  s  wages,  and  it  was  not  at- 
tended to  that  servants^  if  these  wages  were  high,  might  be  bound  to  assign 
what  was  over  and  above  subsistence ;  besides,  a  notion  had  crept  in,  that  hw- 
pay  was  not  assignable  at  all.  But  now  we  have  learned,  from  the  En^ish 
case  quoted,  that  a  half-pay  oflScer  may  grant  a  perpetual  power  of  attorney 
ibr  levviBg  his  faalEipay,  whidn,  in  effect,  is  an  assignation.  Hence  also  it  fol- 
lows, that  a  half^pay  officer  may  spend  die  whole,  or  any  part  of  this  provision, 
so  that  he  is  not  obliged  to  bestow  it  annually  on  his  proper  maintenance.  It 
aeens  a  contradiction,  that  a  man  may  spend  his  half-pay,  and  yet  be  allowed 
the  benefit  of  a  eessio  without  assigning  it  to  his  creditors.  How  can  he  with- 
hold a  fund  to-day  which  he  is  at  liberty  to  spend  to-morrow  ? 

Covington.  The  principle,  as  to  half  pay,  ought  to  reach  to  full  pay.  Th^e 
same  plea  may  be  urged  for  the  highest  as  well  as  the  lowest  officer  of  the 
army ;  and  the  same  plea  may  be  urged  for  every  person  who  has  an  office 
with  certain  emohaments.  The  plea  here  is,  that  the  sum  is  little  enough,  with- 
out any  deductions,  for  the  livelihood  of  this  gentleman  :  the  henefidum  cont" 
petentim  is  out  of  the  question^  £br  that  is  consentied  to  by  the  creditors.  A 
debtor  taking  the  benefit  of  4i)e  eessio  must  do  all  in  his  power  to  satisfy  h^ 
creditorB :  if  the  pursuer  could  make  out  that  ^the  baif.pay  is  not  asMgnable, 
he  wiould  say  something,  but  that  is  not  the  Q^se. 

Bd[iAXFi]XD«  If  the  hal£>pay  is  npt  assignable,  the  ptirsuei's  •argufflent  ts 
igood ;  but  it  is  cerfetiarly  assigoaibiec  subjects  properly  alimentary  >are  not  as- 
fiignabie.  :  But  the  questibn  is,  J^o  must  make  that<)bjection  ?  ^ot  the  delator 
hiinself^  but  the  person  bestowing  the  aliment.  Suppose  any  tnao  ^i^ouid  l^id 
•out  a  sum,  dedariDg  it  to  be  alimentary  for  hiadself,  »till  it  would  foe  attacbsMe 
iby  |iosterior  ciieditors.  In  t^e  case  of  Dick'  of  Orange,  the  plea  was  entier^d  in 
the  name,  of  the  wife  and  ehildren^  and  it  Was  fouttded  ininyfri  ior  the  fimd 
was  cheated  by  the  beneficence  ^f  the  Crown  for  their  behoof.  In  the  oas^  ^f 
Craxv/icrd,  the  plea  was  made  in  the  name  of  the  proprietor :  this  pursuer  is 
(not  entitlied:  to  tbe  beneficium  ^camfetemia^i  &jft'  that  r<el&tds  tb  Bdqtdpenda. '  The 
profits  :here.  ace  in j/^tiro,  bbt  the  tide  to  Chem  already  exists  io  the  pMf'suei^^ 


person. 


A     4. 
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Alva.  This  is  not  an  assignable  subject  in  our  sense  of  the  word,  for  the 
public  may  recal  it  if  assigned. 

Justice-clerk.  I  have  always  studied  to  keep  up  to  the  principles  which 
ought  to  be  considered  in  the  process  of  eessio^  but  I  think  that  they  apply  not 
to  this  case  :  the  half-pay'is  merely  alimentary,  and  it  is  scrimp.  The  State 
regrets  that  it  cannot  afford  more  to  veteran  officers  :  this  is  an  aliment  granted 
from  year  to  year  by  the  public  ;  why  should  it  be  put  upon  a  different  footing 
from  an  aliment  granted  by  a  private  party  ?  It  is  said  that  the  party  granting 
the  aliment  might  object,  but  not  the  party  alimented.  I  should  be  sorry  if 
the  judgment  proceeded  on  that  circumstance  that  the  Crown  does  not  inter- 
pose :  the  Court  is  called  in  duty  to  attend  to  the  interest  of  the  public. 

Elliock.  The  question  here  is  in  a  eessio  bonorum  ;  the  law  says  that  the 
pursuer  must  assign  whatever  is  in  his  power.     He  can  assign  this  fund.   Why 

5  E 
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should  he  not  ?  As  to  the  interest  of  the  public,  if  the  public  it  dissatisfied^  it 
may  strike  Lieutenant  Eneland  off  the  half-pay  list :  haa  he  been  on  full  pay, 
and  contracted  debts  wbicn^he  could  not  discbarge,  he  would  have  been  obliged 
to  sell  out  in  order  to  satisfy  his  creditors.  It  is  strange  if  the  public  should 
mean  to  secure  to  him  his  half-pay  when,  in  similar  circumstances,  it  would 
have  deprived  him  of  his  full  pay.  :. 

Gardekston.  Aliment  must  be  proportioned  to  a  roan's  condition.  If  he  has 
been  extravagant,  he  must  satisfy  himself  with  a  humble  aliment :  he  who  seeks 
the  benefit  of  a  cessio  honorum  must  make  a  surrender  of  all  that  he  has.  AU 
though  one  should  sink  a  sum  for  an  aliment,  still  he  would  be  bound  to  make 
a  surrender  of  it.  If  the  half-pa v  officers  are  to  be  considered  as  having  an  ali- 
mentary provision,  the  same  rule  must  go  to  all  officers :  the  public  will  not 
be  well  served  by  officers  who  live  beyond  their  incomes  and  disappoint  the 
payment  of  creditors.  Indeed,  it  would  be  fatal  to  half-pay  officers  them- 
selves, if  the  half-pay  was  to  be  inviolable,  for  they  would  never  obtain  any 
credit.  As  to  the  decisions,  I  think  nothing  of  them,  for  they  are  all  recent : 
this  is  only  the  second  time  that  the  case  has  been  deliberately  con^dered. 

Westhall.     The  great  difficulty  arises  from  the  course  of  decisions. 

President.  If  half-pay  may  be  voluntarily  assigned,  or  made  over  by  a 
power  of  attorney.  Why  must  not  the  pursuer  assign  in  this  case  ?  By  the  law 
of  Scotland,  in  the  case  of  a  cessio^  creditors  have  an  absolute  right  to  attach 
the  efiects  of  the  debtor,  leaving  always  to  him  his  personal  liberty.  A  cessio 
bonorum  is  not  altogether  a  demand  of  right.  The  interest  of  creditors  must 
be  preserved.  The  pursuer  asks  his  personal  liberty:  Good;  but  then  you 
must  give  up  your  effects :  if  you  will  not,  you  ought  not  to  have  the  benefit 
sought.  If  you  do  not  make  a  surrender  of  every  thing,  you  are,  in  effect,  a 
fraudulent  bankrupt.  The  smaller  that  the  debt  is,  the  ai^ument  of  the  pur- 
suer is  so  much  the  worse.  The  decisions  on  this  point  are  not  a  proper  series 
rerum  simUter  judicatarum.  About  the  time  of  their  being  pronounced,  too 
much  favour  was  showi^  in  some  cases,  to  persons  claiming  the  benefit  of  a 
cessio. 

On  the  29th  Julv  1777,  "  "The  Lords  found  that  Lieutenant  England,  on 
obtaining  the  benefit  ofcessiOf  must  make  over  his  half-pay  to  his  creditors.^' 

Jet.  G.  Ferguson.    Alt.  A.  Ferguson.    Hearing. 
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1777*    July  SO^    Gbqbgb  Wilson  against  Dame  Mart  Wightmak  and  Sir 

Jamss  F0ULI81  her  HuabaiuL 

MUTUAL  CONTRACT— HUSBAND  AND  WIFE, 

Tbe  provisions  to  a  wife,  in  a  contract  of  marriage,  are  presumed  to  be  made  in  considera- 
tion of  the  marriage,  not  of  the  tocher,  unless  the  words  of  the  contract  expressly  bear 
so.  Where  the  wife's  funds  are  computed  at  a  ecrtain  sum  in  her  contract  of  marriage, ' 
acauiesced  in  by  the  husband  during  the  subsistence  of  the  marriage,-*-the  presumption 
of  law  is,  that  they  did  actually  amount  to  that  sutn,  and  the  husband,  or  his  repre- 
sentatives, after  her  death,  will  be  obliged  to  account  to  her  executors  accordingly.  * 

IFac.  Coll.   VII  \  Diet.  App.  No.  /,  Mutual  Contract,  No.  2.] 

Covington.  If  the  obligation  had  been  on  the  wife  to  pay  a  certain  sum 
of  money,  tbe  case  might  have  been  difierent ;  but  here  there  was  only  a  com- 
putation of  funds,  and  there  was  no  complaint  mad^  during  the  life  of  the  hus- 
band. 

Braxfield.  I  should  have  had  great  doubt  if  Wilson  the  husband  had  com- 
plained :  it  is  not  clear  what  the  wife  was  really  worth. 

Garden  STON.  The  best  use  of  this  process  will  be,  a  warning  to  writers  not 
to  throw  in  unusual  clauses.  Here  was  merely  a  conjectural  amount,  but  no 
obligation. 

'  President.  Although  the  funds  belonging  to  the  wife  had  been  declared 
to  be  L.700,  and  had  turned  out  to  be  less,  I  do  not  think  that  the  Court  has 
any  concern  to  settle  placks  and  baubees  between  husband  and  wife,  after  mar- 
riage has  been  solemni2;ed. 

On  the  SOth  July  1777,  '*  The  Lords  rcfi^Ued  ihe  deftace  against  payment;" 
adhering  to  Lord  Monboddo's  interlocutor. 

For  Lady  Poulis,  pursuer,  T.  M'Laurin,    Alt.  Hay  Campbell. 


1777.    July  30.    William  Ritchie  against  James  Burnet. 

BILL  OF  EXCHANGE. 
Effects  of  an  obligation  to  account  for  bills  indorsed. 

[F^ac.  Coll.  VIII,  23 ;  Diet.  1519.] 

Gardenston.  When  a  bill  is  indorsed  to  an  onerous  indorsee,  no  exception 
lies  except  what  appears  from  the  bill  itself.  Here,  to  the  extent  of  L.1500, 
the  indorsations  are  onerous,  and  it  is  averred  that  the  sums  made  effectual 
do  not  amount  to  L.1500. 
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Covington.  The  indorsations  were  onerous,  to  the  extent  of  L.I5OO9  for 
the  behoof  of  Ritchie  and  the  other^i  who  advanced  the  moHey^ 

President.  This  done  in  the  fair  way  of  commerce  t  the  indorsee  is  at  liberty 
to  take  his  payment  from  the  best  debtors. 

Braxfield.  If  there  had  been  a  separate  clear  obligation  for  the  L.1500 
which  could  have  been  put  in  suit,  I  think  that  the  indorsation  would  not  have 
been  good. 

On  the  30th  July  1777f  **  The  Lords  found  that  the  bills  were  indorsed  for 
value  in  commerce,  and  therefore  preferred  Ritchie }"  altering  Lord  Anker- 
villa's  interlocutor. 

Act.  A.  Elphinston.    Alt.  A.  Holland. 

[I  still  suspect  fraud  in  this  case,  and  that  Ritchie  knew  that  the  bill  belonged 
to  Yeats,  not  Gray.] 


1777.    J^fy  31*    Parish  of  Guthue  against  Parish  of  Abbrbeotrock. 

POOR. 

A  Bastard  Cliild  being  seat  to  nurse  oot  of  the  parish  in  which  the  parents  resided^  to  an- 
other parish,  the  former  was  found  liable  for  its  maintenance. 

ISupplements  V.  539.] 

Hailes.  The  mother  has  her  residence  in  the  parish  of  Aberbrothock,  and 
so  must  the  child.  If  every  bastard  child  was  to  have  a  residence  in  the  parish 
where  it  is  nursed,  the  parishes  in  the  ileighbourhood  (^  great  cities  would  be 
grievously  oppressed*  It  is  still  more  eoKifaordinary  to  plead  that  a  person 
who  undertakes  the  maintenance  of  an  infant  for  three  months,  is  bound  to 
maintain  it  till  it  can  provide  for  itself. 

President*  A  three  months'  residence  of  an  infant  can  never  have  any 
effect  in  law; 

On  the  31st  July  1777*  '*  The  iM^  remitted^  with  this  instruction,  to  find 
the  parish  of  Aberbrothock  liable,  reserving  recourse  against  all  concerned  j** 
altering  Lord  Alva's  interlocutor. 

On  the  9th  August  1777*  ^  They  adhered.^' 

Act.  T.  Ramsay.r    Alt.  G.  Buchan  Hepburn. 
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1777'    August  1.    James  Bsll  against  The  Magistrates  of  Invxrkeithing. 

SUMMARY  APPLICATION. 

Whether  a  Summarjr  Complaint  be  competent  against  the  proceedings  of  a  Town  G)uncil 

in  their  election  of  ConndllorB  ? 

[^ac.  CoH  VII.  407  J  J^kt.^  App.  No.  I ;  Summarjf  AppUcatioJh  No.  2.] 

Justick-Clerk.  I  doubt  of  the  incompetency  as  found  by  the  interlocu- 
tor :  iJie  words  of  the  statute  seem  to  be  clear,  and  it  would  be  of  dangerous 
precedent  to  find  otherwise :  Magistrates  then  might  allow  proofs,  and  by  that 
means  go  on  to  an  election  without  ady  deacons  who  might  be  adverse  to  their 
views. 

Covington.  I  do  not  understand  that  the  election  of  deacons,  or  such  other 
matters,  falls  within  the  intention  of  the  statute.  Complaints  must  be  served 
on  Magistrates  and  Council,  which  implies  that  the  complaints  respect  their 
actings.  I 

Bbaxfi£Ld.  The  question  might  have  been  tried  both  ways:  the  Magi- 
strates have  not  received  the  deacon ;  that  was  wrong  done  at  the  election,  or 
at  a  meeting  previous  to  the  election. 

On  the  1st  August  1777f  '*  The  Lords  found  that  the  complaint  was  com- 
petent ;*'  altering  their  interlocutor  of  the  14th  June  1777f  but  on  the  merits 
"  dismissed  the  complaint,  and  found  expenses  due.'' 

Act.  R.  Blair.    Alt.  Hay  Campbell. 


1777.    August  5.    Katherinb  K£Ir,  &c.  against  George  Warden. 

BANKRUPT. 
CDnstmction  of  the  second  branch  of  the  Act  16909  c.  5. 

[Supplement,  V.  S86.] 

Covington.  The  heritable  bond  has  no  connexion  with  cautionary  obliga* 
tion :  it  is  altogether  a  novum  debitum :  it  ought  to  be  reduced, — ^the  only  con- 
sequences will  be  to  bring  in  the  maties  pari  passu. 

Braxfield.  Exfacie^  the  bond  does  not  fall  under  the  enactment  of  the 
statute  1696.  The  transaction  might  have  been  so  executed  as  to  have  given 
an  absolute  security  to  the  creditor  for  the  greater  part  of  the  debt  There  has 
been  great  inaccuracy  here,  but  I  doubt  wnether  there  is  enough  to  cut  down 
the  obligation.     It  was  understood  for  many  years,  and  even  until  1734,  that 
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general  burdens  were  effectual.  The  Act  1696  seems,  to  a  certain  extent,  to 
have  altered  what  was  then  understood  to  be  law.  Suppose  that  the  statute 
1696  related  to  infeftments  for  specific  sums ;  Qjuenft  May  not  this  infeflment 
stand,  where  the  intention  of  parties  was  honest,  though  the  writings  are  inac- 
curately expressed  ? 

President.  I  imagined  that  the  Act  I696  was  calculated  for  the  very  pur- 
pose of  preventing  such  stipulations  as  the  one  in  question.  If  the  writer  of 
the  deeds  has  not  obeyed  the  directions  of  the  Act  of  Parliament,  are  we  to 
supply  his  ignorance  or  folly  ? 

MoNBODDO.  There  is  a  distinction  here  between  the  two  bonds.  The  bond 
for  L.SOO  was  granted  when  not  a  shilling  had  been  advanced  by  the  cautioner: 
the  bond  for  L.7S  was  granted  for  a  debt  already  contracted.  The  bond  for 
L,300  falls  under  the  statute  1690^  as  being  a  covert  for  fraud.  The  cautioner 
might  have  assigned  the  bond  and  infeftment  for  an  onerous  cause,  and  then 
the  purchaser  would  have  been  safe,  while  Warden's  right  as  a  cauliotier  still 
subsisted.  Even  without  this,  Warden  might  have  been  ranked  both  for  his 
bond  and  for  his  assignation  from  the  master.  The  nature  of  the  bond  would 
only  have  been  probable  by  Warden*s  oath,  and,  had  he  died,  his  heirs  must 
have  been  ranked  for  both.  In  this  view,  the  words  of  the  statute  ought  to 
be  liberally  interpreted.  It  is  impossible  to  say  that  the  Act  I696  relates  only 
to  indefinite  and  not  to  definite  sums.  In  the  case  of  Dempster,  the  sum  was 
definite  :  this  case  is  infinitely  stronger  than  that.  Indeed,  I  should  have  in- 
clined to  the  opinion  of  the  single  judge  who  was  against  the  decision  of  Demp- 
ster.  As  to  the  bond  for  L.73,  as  that  money  was  advanced  by  the  cautioner, 
the  bond  may  be  supported  although  inaccurately  expressed. 

Alva.  As  no  prejudice  has  been  done  to  the  creditor,  I  think  that  the  bonds 
may  be  supported. 

Justice-Clerk.  The  debt  was  not  due  by  Law  at  the  time  that  the  first 
bond  was  granted,  although  the  ground  of  debt  was,  that,  in  case  Law  did  not 
pay  the  rent  at  the  Whitsunday  following,  he  was  bound  to  relieve  Warden.  ' 
The  argument  for  Warden  goes  this  length, — that,  wherever  there  is  a  causa 
remotior  obtigationis^  it  is  sufficient  to  authorise  an  infeftment  to  the  prejudice 
of  other  creditors.  I  cannot  transmute  the  bond  granted  into  another  sort  of 
security. 

Gardenston.  I  pity  the  case  of  Warden,  who  appears  to  be  a  fail-  creditor 
and  an  honest  man ;  but  I  cannot  relieve  him  :  it  would  destroy  the  statute 
1696  if  security  for  sums  liquidated  was  held  good. 

On  the  5th  August  1777,  "  The  Lords  sustained  the  objection  to  the  L.SOO, 
but  repelled  the  objection  to  the  L.73  bond." 

Act.  Ch.  Hay.    Alt.  R.  Blair.    Reporter,  Covington. 

Diss.  As  to  L.SOO  bond,  ATva,  Stonefield,  Westhall,  Braxfield. 
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1777.     August  6.    Incorporation  of  Tailors  in  Canokoate  against  Andrew 

MlLROY. 

» 

COMMUNITY— REGISTRATION. 

A  by-law  enacted  by  a  Corporatioii  muat  be  recorded  in  their  books  before  it  can  be  bind- 
ing upon  the  Members. 

The  pursuers  enacted  a  regulation  or  by-law,  imposing  a  penalty  of  40s.  ster- 
lingi  toties  quoties,  upon  every  master  who  should  pay  hi3  journeymen  more  than 
a  shilling  a-day.  The  Magistrates  of  Canongate  interponed  their  authority  to 
this  regulation ;  but  it  appeared  that  no  entry  had  been  made  of  it  in  the 
books  of  the  corporation.  The  defender  having  broken  through  this  regula- 
tion,  an  action  was  raised  against  him  before  the  Sheriff  of  Edinburgh,  conclud- 
ing for  payment  of  the  pen2ties«  The  Sheriff  decerned  against  him.  The  de- 
fender Drought  a  suspension ;  and  besides  maintaining  that  the  Magistrates 
had  no  power  to  regulate  such  matters,  he  pleaded,  That  regulations  of  this 
kind  made  by  corporations  are  inefiectual,  unless  they  are  intimated ;  and  that 
the  only  proper  mode  of  intimation  is  by  entry  in  the  corporation's  books. 

Answered, — ^That  the  regulation  was  made  in  the  most  formal  manner,  and, 
besides  having  the  authority  of  the  Magistrates  interponed  to  it,  was  lodged 
with  the  clerk  of  the  incorporation,  where  every  member  had  an  opportunity  of 
seeing  it  The  defender,  in  point  of  fact,  was  acquainted  with  it,  and  cannot 
plead  ignorance. 

The  Court  waived  consideration  of  the  other  points,  and  decided  the  case  upoa 
the  want  of  registration^ 

The  following  opinions  w€[re  delivered  : 

Covington*  '  I  doubt  as  to  the  power  of  the  magistrates  to  declare  any  per- 
son liable  in  forehand  penalties :  the  penalties  provided  by  the  Court,  in  the 
case  of  a  future  contravention  of  rules  tor  salmon-fishings  were  provided  ex  no^ 
bin  qfficio ;  and  even  there  the  ria^t  to  do  so  was  mura  doubted  at  the  time^ 
though  it  has  since  been  confirmed  by  a  judgment  of  tbe  House  of  Lords. 

President.  I  have  great  doubts  as  to  the  power  of  tbe  baron-bailie  in  mak- 
ing such  regulations.  In  such  matters  the  Justices  of  the  Peace  are  the  proper 
judges. 

Braxfield.  I  do  not  think  that  the  baron«baiIie  has  any  such  power ;  but 
my  doubt  is  here,*— that  there  is  a  corporation }  and  that  the  parties  are  bound 
to  the  rules  of  tbe  society. 

Justige^Clbrk.  Here  is  an  incorporation^  which  implies  a  power  to  make 
by-laws. 

President.  The  cause  can  only  stand  upon  the  footing  of  a  by-law.  But  if 
this  regulation  is  not  recorded  in  the  books  of  the  incorporation,  how  comes  it 
to  bind  any  individual  ? 


\ 
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Covington.  **  The  act,  if  properly  past,  is  binding ;  but  it  is  necessary  that  it 
be  inserted  in  the  books.     Private  knowledge  is  not  suflScient. 

Gardenston.  In  matters  of  penalties  I  am  for  proceeding  on  clear  legal 
ground  :  there  must  be  promulgation  in  order  to,  bind. 

On  the  6th  August  1777j  "  The  Lords,  in  respect  that  the  regulations  were 
not  recorded,  suspended  the  letters  simpUeider  ;"  altering  Lord  Kenneths  inter- 
locutor. 

Act.  H.  Erskine.    AU.  G.  Ferguson. 


1778.  January  15.  JosEPfe  Knight,  a  Negro,  against  John  Wedderburn,  Esq, 

SLAVE. 

Stat^  of  a  Negro  brought  into  this  country  from  the  Plantations. 

IFaculty  CoUectUm,  VlU.  5 ;  Dktmntary,  14,di5.] 

Haius.  I  had  a  preUminarr  doubt  in  this  cause,  -which  is  not  altogetiier  re- 
moved, vi2.  what  evidence  is  dbeare  that  Captain  Kxiight  aoquired  this  unhappy 
negro  by  any  modus  acquirendi  dominii  known  in  Afiicsn  jurisptudence ;  and 
v^hat  evidence  is  there  tiiat  Mr  Wedderburn  acquired  bim  from  Captain  Knight 
To  say  that  he  is  a  slave,  because  he  is  a  black,  and  the  property  ^  Mr  Wed- 
derburn, because  in  the  possession  of  Mr  Weddeiimm,  is  too  hasty  logic. 

In  what  I  am  to  say  on  the  cause  itself  I  shall  use  the  famous  opinion  of 
Talbot  and  Yorke  as  my  text  in  general.  I  agree  with  the  opinion  of  those 
great  lawyers,  unless  in  one  particular,  whene  I  see  a  statute  against  it,  not  an 
English  but  a  Scottish  statute ;  and  thus  their  opinion  may  be  perfectly  jusl 
with  reject  to  the  law  which  they  had  in  their  eye,  although  it  may  not  he  al« 
togedner  applicable  to  oar  law,  which  they  had  not  in  their  eye  >-« 

''  We  are  t>f  opinion  Ifaat  a  aiave,  by  coming  from  the  West  Indies,  eittier 
witii  or  wiliioat  bis  raaster,  to  <jhneat  Britain  or  Ireland,,  doth  nM:  become  frte  ; 
and  thajt  Jus  master!s  property  or  riffht  in  ihim  is  not  tbeveby  detief  tnioed  «or 
varied." 

Here  I  s^vee  in  .q)iiiion  9  because  a  rsht  acquired  ss  not  lost,  nor  a  contttet 
made,  in  any  degree  invalidated  through  the  change  of  the  residence  of  the 
parttes  aoopiiirisig  or  «OBtraoting ;  yet  a  ^change  of  plaoe  jnay  have  die  efleot  of 
su^ending  tbe  c(xeix;ise  of  the  right  T4h»,  to  illustrate  my  propdsHiion  'by  a 
familiar  example  : — ^Vows,  in  the  Romish  church,  considered  >aa  a  cmrtract,  are 
rather  moreacrleRna  tUogsithaa  any  baffgaaa. about  a  negna  boy  between  a ^Cap- 
tain  in  the  African  trade  and  a  West  Indian  planter.  If  a  Spanish  monk  ftiiotiM 
came  to.M^  country^  ^itber  for  hts  health  by  permission,  ^r  jdandestindy  ^r  his 
pleasQTO,  /his  ^opexiw  ;woidd  .n0tlbe  beard  in  ouc  Courts,:  should  be  attwapt  to 
reclaim  him  j  and  yet  I  know  no  law  with  us  which  pixJkibits  la  Sp4niai4^  ^ora 
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taking  the  vows  of  celibacy  and  clerical  obedience.    When  the  l^aniard  re- 
turns to  Spain  he  will  fall  back  into  his  former  state* 

Again,  if  a  Mahometan  should  come  here  with  two  wives,  I  suppose  the 
Consistorial  Court  would  not  oblige  both  of  them  to  adhere  to  him.  Should  the 
wives  go  back  to  Turkey,  they  would  be  obliged  to  adhere. 

In  like  manner,  as  to  this  negro,  I  think  that  the  right  of  his  master  is  not 
detemrined  or  variedj  but  that  the  exercise  of  his  master's  right  is  suspended 
while  the.  negro  Continues  in  Scotland. 

^'  And  baptism  doth  not  bestow  freedom  on  him,  nor  make  any  alteration  on 
his  temporal  condition  in  these  kingdoms."  To  this  part  of  the  opinion  also  I 
subscriDe.  I  do  not  like  to  introduce  Scripture  in  arguments  of  law :  I  shall 
only  mention  what  a  poor  Christian  slave  said  in  the  second  century :— One 
Euelpistus  was  brought  to  trial  before  Rusticus,  the  Prsefect  of  Rome ;  the 
Prfierect,  according  to  the  form  of  judicial  proceedings,  asked  what  his  condi- 
tion was :  Euelpistus  made  answer : — "  Serous  quidem  Ccesaris  sum,  sed  et  Christie 
anus  a  Ckristo  ipso  Ubertate  donatus*^  Thus  he  at  once  asserted  that  he  was 
servus  et  Ubertate  donatus  ;  and  this  I  hold  to  be  orthodox  theology. 

"  We  are  also  of  opinion,  that  the  master  may  legally  compel' him  to  return 
to  the  plantations."  Here  I  hesitate :  the  opinion  may  be  a  just  one,  as  the 
case  was  put ;  but  it  deserves  consideration.  Whether  a  difficulty  might  not 
have  arisen,  had  this  circumstance  been  added,  "  that  the  negro  had  a  wife 
and  child  in  Britain.'*  By  being  in  Britain  he  has  committed  no  offence  j  in 
marrying  he  has  committed  no  offence  ;  and  he  is  not  forced  to  return  to  the 
plantations  for  any  offence.  Now,  what  is  to  become  of  the  wife  and  child  of 
this  negro  ?  and  what  is  to  be  their  state  if  the  negro  is  sent  back  to  Jamaica  ? 
The  wife  cannot  go  with  him  :  and  if  she  should  be  permitted  to  land  in  Ja« 
maica,  the  policy  of  that  island  would  not  permit  her  to  cohabit  with  her  bus* 
band.  This  may  be  no  more  than  an  inconveniency,  but  it  is  a  great  incon- 
veniency ;  for  we  must  hold  that  the  woman  is  married,  and  cannot  obtain  a 
divorce,  and  yet  she  cannot  cohabit  with  her  husband,-«-not  liirough  his  fault 
nor  hers. 

But,  in  applying  the  opinion  to  the  law  of  Scotland,  there  is  not  merely  an 
inconveniency,  but  an  absolute  bar :  and  that  is  the  statute  I7OI,  urged  by  the 
Lord  Advocate  on  the  hearing.  The  provisions  of  that  excellent  statute,  are 
general,  and  the  words  do  not  exclude  this  negro :  how  can  we  introduce  an 
exception  not  expressly  aathorised  by  a  statute,  which  inflicts  high  penalties  on 
judges  who  do  not  take  notice  of  the  statute  ? 

Kbnnet.  The  pursuer  is^  a  slave  in  Jamaica,  but  not  here.  The  law  of.  Ja- 
maica  has  no  force  e:rtra  territorium  :  there  is  no  equity  in  that  law  concern- 
ing negroes  :  it  is  founded  on  mere  expediency.  Tne  practice  in  France-  and 
Germany  rather  strengthens  the  argument  than  weakens  it.  Had  the  pursuer 
escaped  from  Jamaica,  perhaps  there  might  have  been  a  difference  in  the  de« 
cision. 

AvcHiNLECK.  Although,  in  the  plantations,  they  have  laid  hold  of  the  poor 
blacks,  and  made  slaves  of  thent,  yet  I  do  not  think  that  that  is  agreeable  to 
humanity,  not  to  siay  fio  the  Christian  religion.  Is  a  man  a  slave  beoaose  he  is 
black?  No.  He  is  our  brother;  and  he  is  a  man,  although  notour  colour; 
he  is  in  a  land  of  liberty,  witii  his  wife  and  his  child:  let  him  remain  there. 

5F 
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Cdtingtok.  Aa  the  defenda*  does  not  offer  to  prove  that  he  was  unlawfully 
carried  off,  he  must  be  presumed  to  have  been  lawfully  acquired.  It  is  said» 
**  that  slavery  is  against  the  state  of  nature ;''  that  means,  "  against  the  state  of 
men  naturally."  It  is  improper,  nay,  even  sacrile^  and  blasphemy^  to  say  that 
it  is  against  the  law  of  morality,  or  the  law  of  God :  slavery  is  ^reeable  to  the 
Jewish  religion, — to  the  doctrine  of  Christ  and  his  apostles*  Slavery  has  gone 
into  dbuse  with  us  ;  and  I  do  not  suppose  that  a  native  of  this  country  can  be 
a  slave.  A  slave  coming  into  this  country  is  not  made  free  i  but  he  is  under 
the  protection  of  our  laws :  and  be  must  be  punished  when  he  offends,  by  Uie 
law  of  the  land,  and  not  according  to  the  will  of  the  master.  It  was  upon  that 
ground  that  judgment  was  given  by  the  English  judges,  in  the  case  of  Somerset^ 
where  the  opportunity  of  determining  the  general  question  was  purposely 
waved.    The  master  has  a  right  to  carry  back  bis  slave. 

Kaimes.  If  the  slave  is  the  property  of  his  master,  he  may  use  him  as  his 
property.  If  he  cannot  use  him  as  he  will,  which  is  certainly  the  case  in  Scot* 
land,  then  his  property  is  suspended :  slavery  is  a  forced  state,— for  we  are  all 
naturally  equal.  It  is  a  strange  case  for  a  roan  to  bind  himself  during  life  ^  but 
it  is  a  much  stranger  for  a  man  to  bind  all  his  descendants*  Let  the  laws  of 
Jamaica  govern  the  inhabitants  of  Jamaica.  We  cannot  enforce  them }  for  we 
sit  here  to  enforce  right,  not  to  enforce  wrong. 

JusTicjE-cLERK.  Skvery  was  established  in  the  ancient  world,  and  it  is  still 
kept  up  in  the  American  cdlonies :  but  still  it  is  contrary  to  the  spirit,  although 
not  to  the  enactments  of  our  religion.  The  Roman  lawyers  themselves  admit 
that  it  is  contrary  to  the  law  of  nature,  Mr  Wedderbum  claims  the  property 
of  this  slave,  as  acquired  according  to  the  law  of  Jamaica :  he  purchased  him 
when  an  infant,  in  the  most  ungenerous  manner.  Had  Captain  Knight  come 
to  this  country  by  stress  of  weather,  and  had  any  one  laid  hold  of  die  boy» 
would  Captain  Knight  have  been  allowed  to  carry  him  off?  . 

If  fhe  property  is  once  established,  the  right  would  not  be  changed  by 
change  of  place ;  but  when  the  property  is  brought  into  Britain,  it  must  be  re- 
gulated and  modified  according  to  the  law  of  Britain.  To  that  extent  will  the 
law  of  the  land  authorise  a  master's  authority  over  his  servant :  slavery  caoiiot 
be  exercised  here  to  a  greater  extent  Every  German  and  French  author,  even 
with  their  imperfect  notions  of  liberty,  reject  slavery  as  inconsistent  with  the 
kws  of  their  states.  We  have  not  a  Code  Noire,  but  our  law  gives  the  benefit 
o£  the  Act  1701  to  all  men,~-to  a  natural-bom  subject,  to  a  Frenchman,  or  to  a 
black.  The  law  of  our  land  does  not  allow  an  express  covenant,  even  of  con* 
sent,  lor  a  servant  to  serve  during  life  without  wages,  much  less  an  implied  co- 
vensnt  without  consent. 

PassmcvT.  By  the  laws  of  the  West  Indies  this  negro  was  the  bonded  ser- 
vant of  Mr  Wedderbum.  The  question  is,  Whether  must  this  service  be  con- 
sidered  as  ended  by  his  coming  into  this  country?  When  he  comes  to  British 
land  he  is  a  servant,  but  sub  modo ;  for  he  is  a  temporary  subject  What 
hinders  a  man  to  become  boudd  as  a  servsttit  Av*  life  ?  Ttie  master  is  bound  to 
aliment  and  clothe  him.  I  denvi  that*  if  C&ptoin  Knight  had  come  to  Efrltain, 
any  one  could  have  reclaimed  the  boy,  or  invaded  the  Captain's  property.  The 
Court  canoot  interpose  to  isaoKl  the  n^ro  away ;  Sot  it  camipt  encroach  on 
civil  Hbefty.    Without  a  cause  this  ibay  hurt  4he  mdstes^s  property ;,  b^ut  tfaejre 
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is  no  h^lp^ite  thab:  it-is  die  cttmqueintt x)£ the  law^  tD  mrhicfa  thi(  master  must 
siibmit. 

Gardenston.  My  opinion  is  upon  a  simple  principle :  Slavery  is  abciished 
by  the  law,  or  at  least  by  the  teaiusers  of  this  CQudtry,  althou^  in  some  {daces 
it  is  permitted  from  reasons  of  expediency.  All  rights  of  subjects  in  this  coun- 
try musi  be  t^ulatad  'by  the  law  of  l^a  cOBstry ;  and.  it  was  so  detehnined 
yesterday,  in  two  cases  of  succession,  if  a  person,  in  this. country,  should  take 
some  of  hisbounden  colliers  to  England,  to  work  a  coal-mine,  such  colliers 
would  not  be  obliged,  by  English  judges,  to  return  back  to  Scotland.  Had 
there  been  a  covenant  between  the  pursuer  and  the  defender,  it  would  have 
been  regulated  by  the  law  of  this  country. 

Braxfield.  That  the  pursuer  was  a  slave  by  the  law  of  Jamaica,  I  do  not 
controvert.  The  positive  enactments,  however,  do  not  operate  extra  territo- 
rium.  The  question  then  comes  to  be,  Whether  is  slavery  agreeable  to  the 
principles  of  equity  ?  Many. of  the  laws  givaa  to^the  Jews  were  merely  munici- 
pal. Besides,  no  case  like  the  present  occurs  in  the  Jewish  law.  Mr  Wedder- 
bumV  right  of  property  depends  altogether  on  the  municipal  law  of  Janoaka'; 
but  how  came  the  pursuer  to  be  subject  to  that  law  ?  Plainly  by  violence  :  for 
he  was  not  of  an  age  either  to  suffer  slavery  for  offences,  or  as  a  prisoner  of 
war,  or  through  consent. 

MoNBODDO.  If  the  defender  is  found  to  have  a  right  to  the  pursuer's  service, 
he  may  take  him  with  him  to  Jamaica :  if  the  pursuer  is  a  <slave  by  the  law  of 
Janaioa,  JtnK^ttfers  not  wbether  this  is  by  contract,  or  i^ithout  contract :  if,  in 
the  law  oi  a  foi^n  country^  there  is  nothing  contra  bonos  mores,  we  ought  to 
^ve  execution  to  that  law.  The  law  of  nature,  with  the  civilians,  means  the 
migiiial  state  of  all  animals.  From  this  they  distinguish  the  jus  gentium  i  sla- 
very, therefore,  stands  on  the  same  footing  as  government  and  property :  theif 
are  not  of  the  law  of  nature,  >ut  of  the  jus  gentium :  unless  it  can  be  proved 
that  slavery  is  contrary  to  the  jus  gentium,  there  never  can  be  turpitude  in  it. 
Slavery  is  not  the  mode  among  barbarians :  they  either  kill  or  adopt  their  pri- 
soners. Religion  says  nothing  against  slavery ;  on  the  contrary,  St  Paul  de- 
livers this  clear  maxim,  "  servants,  obey  your  masters."  There  were  no  ser- 
vants in  the  otHs  ^Romanus,  in  his  time,  who  were  not  -also  slaves. 

The  negro^  9M«|  be  the  servant  of  Mr  Wedderburn  without  wages }  but  Mr 
Wedderburn  cannot  exercise  his.  right  over  him  contrary  to  the  laws  of  the 

laod* 

Blliock.  t  Whetiier  slavery  is  contra  naturam  or  expedient*  are  things  nor 
thing  to  the  present  purpose.  Here  there  is  a  servant  bound  for  life :  there  is 
no  moral  tunpitvde  in  this ;  but  the  powers  which  Mr  Wedderburn  might  ex- 
ercise in  Jawuca  cannot  be  exercised  here. 

Wbsthlall.  After  so  much  as  been  said,  I  have  only  to  declare  my  opiniop 
for  liberty  in  its  full  extent.  A  natural-bom  slave  in  Jamaica  might  be  sup* 
posed  to  carry  the  law  of  the  country  along  with  him  :  but, the  case  is  different 
as  to  one  who  is  oonfessedly  not  a  native. 

The  Sheriff  found,  **  That  the  state  of  slavery  is  not  recqgnise4  by  the^laws  of 
this  kingdom,  and  is  inconsistent  with  the  principles  thereof;  ana  found  that 
the  regulations  in  Jamaica,  concerning  slaves,  do  not  exteod .  to  this  kingdom  ; 
and  repelled  the  defender's  claim  to  perpetual  service.'' 
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On  the  15th  January  1778,  ''The  Lords  remitted  to  the  ShenS rnnpHciter:' 

Act.  A.  Crosbie.    Alt.  R.  Cullen. 

Reporter^  Kennet. 

Diss.  Covington,  Monboddo^  Elliock,  President. 

N.B.    The  judgment  of  the  Court  ought  not  to  have  adopted  the  whole  of 
the  Sheriff's  judgment ;  and  probably  it  did  not* 


1776,  March  8,  and  1778,  January  20.    Earl  of  Selkirk  against  Robert 

Naesmith. 

SALE—ARBITRATION. 

A  r^fem^e  of  the  Price,  in  a  Contract  of  Sale,  to  ArUtenb  fonnd  to  be  Uodiiv  011  the 

Heirs  of  the  Refi^rrer. 

[Foe.  Coll,  VIII,  9 ;  Diet.,  627.] 

Gardenston.  There  is  a  just  distinction  between  orM/^^and  arKtmtors. 
An  arbiter  is  named  to  determine  to  whom  the  subject  shall  belong ;  an  ^wAi- 
trator  to  value  the  subject, — it  being  already  determined  to  whom  the  safcject 
shall  belong.  By  the  death  of  one  of  the  parties  submitting,  the  (Met  oi'  or- 
biter  ceases,  but  I  do  not  see  why  the  same  rule  should  prevail  as  to  arbi* 
trators. 

On  the  8th  Mar6h  1776,  '*  The  Lords  stopped  the  sale  of  the  lands  in  con- 
troversy." 

Act.  A.  Crosbie.    Alt*  W.  Craig. 


1778.  January  20.  Gardenston.  Parties  may  conclude  a  bargain  by  re- 
ference to  arbitrators.  Arbiters  determine  as  to  matter  disputed,  but  arbi- 
trators as  to  the  extent  of  what  parties  agree  in. 

President.  JR^^  non  erat  integra  by  any  means :  much  money  had  been  ac- 
tually paid  in  part  of  the  price.  Had  the  arbiters  died,  the  Court  might  have 
named  other  arbiters. 

Braxfield.  The  only  question  is,  Whether  there  was  truly  a  bai^in ; 
and  whether  Lord  Selkirk  may  proceed  to  an  adjudication  in  implement  ?  When 
a  submission  is  once  entered  into,  and  part  of  the  price  paid,  re^  non  est  in- 
tegra.  The  death  of  the  arbiters  would  not  vary  the  matter,  fbr  the  Court 
might  interpose. 

On  the  20th  January  1778,  ''  The  Lords  found  that  there  was  a  concluded 
bargain,  and  remitted  to  the  Ordinary.'* 

Act.  A.  Crosbie.     AH.  W.  Craig. 

Reporter,  Covington, 
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1778.    January  99.    Incorporation  of  Weavers  ia  Glasgow  against  James 

Frebland  and  Others. 


>     • 


BURGH.ROYAL— EXCLUSIVE  PRIVILEGES. 

An  exclnsiye  Privily  to  cany  on  tbe  Webster  Craft  found  to  reach  to  SHk-weaving, 

though  not  in  use  at  the  time  of  the  Grant. 

:  \ 

/ 

IFaculttf  CoUectiotit  VIII.  19 ;  Diet.,  1975.] 

Kaimbs.  When  the  Act  of  Parliament  was  made,  there  was  no  silk-weaver 
in  Scotland.  Had  there  been  any  such,  the  Act  would  have  been  extended  to 
them.  We  ought  to  supply  this  accidental  defect  by  a  liberal  interpreta* 
tion,  on  the  principles  pi  the  Act.  This  is  consonant  to  an  opinion  of  Lord 
Bacon's. 

Hailes.  If  the  weavers  can  try  the  skill  of  the  silk-manufacturers,  I  do 
not  see  how  the  exemption  can  be  allowed.  Th^  are  not  exempted  by  the 
statute.  The  weavers  in  Glasgow  are  more  skiluil  now  than  when  they  oh* 
tained  their  seal  of  caiise.  Formerly  it  is  probable  that  they  only  wrought 
coarse  woollen ;  now^  they  work  fine  linen  cioth  :  yet  still  this  is  weaving. 

Elliock.  After  a  thirlage  of  grana  crescentia  is  establisbedi  grain  of  a 
superior  nature,  introduced  by  improved  culture,  will  not  be  liable  in  mul- 
ture.   I  would  determine  here  according  to  that  analogy. 

Braxfxeld.  If  seals  of  cause  are  to  be  so  restricted,  they  will  be  reduced 
to  nothing,  especiallj^  where  ancient.  One  great  purpose  of  such  grants  was 
to  encourage  men  to  improve  in  the  art  which  they  professed. 

Justicb-Clerk.  I  cannot  go  back  to  the  original  state  of  manufactures, 
when  seals  of  cause  were  granted.  We  all  know  the  great  change  in  the 
weaving  trade  which  has  occurred  in  Glasgow.  Formerly  no  fine  linen,  or 
hoUand,  was  wrought :  that  fabric  was  introduced  in  our  own  days,  by  John 
Gordon  ;  yet  the  weavers  of  fine  linen  ever  understood  themselves  to  be  liable 
to  the  rules  of  the  incorporation.  The  legislature  expressly  encouraged  that 
branch,  and  granted  an  exemption :  we  cannot  take  upon  us  to  extend  that 
exemption  to  another  and  a  separate  branch. 

Westhall.  If  a  piece  of  cloth  is  composed  partly  of  linen  yarn  and  partly 
of  silk.  Whether  ought  the  weaver  to  be  exempted  on  account  of  the  one,  or 
restricted  on  account  of  the  other  ? 

President.  On  reading  the  informations  I  attempted  to  lay  hold  of  this 
distinction,  but  I  could  not  fix  on  it.  That  which  is  brought  to  the  market  as 
Unerif  and  known  by  that  name,  is  linen ;  nothing  else  can  be  so  called. 

CoviNOTON.  I  would  not  confine  seals  of  cause  to  what  existed  at  their 
date.  If  this  manufacture  does  not  fall  within  the  seal  of  cause,  there  was  no 
occasion  for  the  Act  of  Parliament :  that  act  supposed  fine  linen  to  fall  under 
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1778.    February  Kk    Robbrt  Cakrick  agahut  Jobs  Carsb. 

CONDICTJO  INDEBm. 

A  Canticmer  paid  a  Debt,  and  next  day  dema&ded  repetition,  as  he  fonnd  he  was  free,  by 
the  expiry  of  ibt  septennial  limitation.  AMwered^ — He  waa  liable  jure  naturali. 
-^RepetitiJMi  was  otdered. 

[Fac.  CoU.  FIT.  70  ;  Diet.,  2931.] 

Covington.  If  a  debt  is  paid  ^hich  is  not  due,  or  against  which  there  liei 
an  exceptio  perpetua,  there  is  condicHo  indebiti,  supposii^  the  persoo  paying  to 
be  ignorant  of  the  debt  qot  being  due,  or  of  the  exceptio  perpetucu    Here  the 

3ue8tion  is.  Whether  payment  was  niade  by  mistake  or  not ;  and  on  whom 
oes  the  burden  of  the  proof  lie  ?  Either  Mr  Carrick  did  not  know  the  date 
of  his  own  bond,  or  he  did  not  know  the  law :  this  is  his  plea.  But  how  can 
we  suppose  either?    He  must  show  his  ignorantia juris  or Jacti. 

Kaimss.  If  a  man  pay  a  debt  when  there  is  no  claim  of  debt,  there  there  is 
condictio  indebiii  ;  for  he  who  gets  the  money  gets  it  sine  causa.  But  when  there 
is  a  debt,  though  liable  to  exception,  the  debtor  paying  has  no  condictio  indeiiti. 
The  Act  1695  piously  meant  to  save  cautioners.  It  is  not  well  framed ;  for  it 
is  contrary  to  the  dispositions  of  men  in  society.  Advantages  may  be  taken  of 
the  exception,  but  few  men  of  candour  will  take  the  advantage.  The  act  does 
not  declare  the  bond  of  cautionry  void  and  null, — ^it  only  gives  an  exception. 
If  we  were  to  enter  into  the  question  of  ignorance  in  law»  matters  woiud  be 
endless  and  inextricable. 

Gardenston.  When  a  man  pays  a  debt,  known  to  be  prescribed,  the  pay* 
ment  is  good,  for  the  Act  of  payment  is  equal  to  an  antecedent  obligation 
to  pay.  in  this  case  I  cannot  believe  that  Carrick  would  have  paid  had  he 
known  that  he  was  not  bound  to  pay.  There  was  neither  a  civil  nor  a  natural 
obligation  on  him  to  pay.  In  applying  the  principles  of  the  civil  law,  I  am 
afraid  that  we  depart  from  the  sense  of  the  civil  law.  It  would  be  strange  in 
any  law,  if  a  man,  by  paying  inadvertently,  without  being  bound,  should  not 
have  repetition.  A  man  bound  as  a  cautioner  for  seven  years,  is  not  bound 
in  conscience  after  seven  years. 

Braxfibld.  On  the  nrst  hearing,  I  recollected  the  case  in  the  civil  law^ 
where  the  distinction  is  made  between  a  payment  made  errorejtcris  et  errore 
Jacti ;  and  observing  that  Carrick  had  had  the  bond  in  his  hands  when  presented 
by  Carse,  I  supposed  that  he  had  paid  errore  juris,  and  I  therefore  thought  that 
there  was  no  condictio  indebiti.  On  farther  deliberation,  and  on  the  principles 
expressed  bv  Lord  Gardenston,  I  changed  my  opinion.  I  can  see  neither 
equity  nor  justice  in  taking  a  sum  of  money  out  of  Mr  Carrick's  pocket, 
through  whatever  sort  of  ignorance  it  was  paid«  A  donation  is  never  pre- 
sumed }  and,  besides,  Mr  Carrick  showed  uiat  he  intended  no  donation,  for, 


-    I 
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immediately  on  discovery  of  his  error,  he  re-demanded  the  money.  The  sub- 
tilties  of  the  civil  law  have  not  been  received  among  us,  and  I  observe  a  case 
in  1733,  Stirling  against  Earl  qf  Lauderdakf  where  condktio  indebiti  was  al- 
lowed when  one  paid  errore  juris.  The  civil  law  puts  the  case  of  one  having  a 
perpetual  exception  :  if  that  exception  is  in  Javorem  accipieniiSf  the  condictio 
indebiti  takes  place.  This  is  like  the  case  of  the  Act  1695.  When  there  is  a 
natural  obligation,  but  cut  off  by  lapse  of  time^  payment^  if  made,  will  not  be 
forced  back  ;  so  the  case  is  both  by  the  civil  law  and  by  our  ]aw«  But  this 
applies  not  to  the  present  case ;  for,  after  the  lapse  of  seven  years,  there  was  no 
obligation  on  Mr  Carrick  to  pay  the  money.  The  obligation  was  merely  civil, 
and  limited  by  statute.  >The  Act  1695  is  not  of  the  nature  of  a  prescription, 
and  there  is  not  a  word  about  prescription  in  it.  Action  brought  against  the 
principal  debtor  will  not  operate  against  the  cautioner,  by  the  Act  1695.  If 
it  was  of  the  nature  of  a  prescription,  such  an  action  would  be  an  interruption. 
Had  the  creditor  made  his  demand  tempesiive,  the  cautioner  might  have  ope- 
rated his  relief  against  the  debtor,  who  at  that  time  was  solvent. 

Justice-Clerk.  Had  there  been  any  evidence  of  Mr  Carrick  having  been 
deceived,  I  admit  that  the  fraud  would  have  beeh  sufficient  to  relieve  him ;  but 
it  is  impossible  to  suppose  that  Carse  could  have  imposed  on  Carrick,  either  in 
fact  or  in  law.  t  lay  it  down  as  certain,  that  Carrick  perused  the  bond.  If 
seeing  the  bond  once,  or  twice,  was  not  sufficient  to  inform  a  person  of  its  date 
and  contents.  Where  are  we  to  stop  ?  Carrick,  sciens^  prudens^  paid  the  money. 
I  do  not  say  that  he  had  the  statute  present  in  his  memory,  but  that  was  his 
fault.  He  cannot  have  the  condictio  indebiti.  If  there  is  a  solid  foundation 
for  the  judgment  of  the  Ordinary,  the  same  plea  might  have  been  made  after 
a  year,  or  after  seven  years.  I  suppose  both  parties  to  have  been  ignorant  of 
the  law.  They  entered  into  the  obligation  without  any  view  to  the  cautionry 
being  limited  by  statute.  If  I  should  become  cautioner,  as  Carrick  did,  I 
should  think  myself  bound,  in  morals,  to  make  the  debt  good.  If  payment 
should  be  made  by  a  cautioner  in  a  bond,  anci  that  bond  should  be-  discovered 
to  be  null  by  the  Act  l681,  repetition  would  not  be  competent  to  the  cau- 
tioner. 

Braxvield.  The  statute  1681  goes  on  the  supposition  that  a  bond  not  re- 
gularly tested  was  not  truly  subscribed.  If  the  cautioner  pays,  he  acknow- 
ledges that  he  subscribed,  and  such  acknowledgment  is  good  all  the  world  over, 
notwithstanding  the  statute  1681. 

On  the  10th  February  1778,  "  The  Lords  found  the  defender  liable  to  re- 
peat and  pay  back  to  the  pursuer  the  sum  of  L.102 :  18s.  sterling,  with  in- 
terest thereof,  as  libelled  ;**  adhering  to  Lord  Braxfield's  interlocutor. 

Act.  J.  Morthland.    Alt.  A.  Rolland. 

-Dm.  Kaimes,  Kennet,  Covington,  EUiock,  Stonefield,  Justice-Clerk,  [in  the 
Chair.] 
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1778.    Fehvary  10.    Guesi.  BARTSOLoaiKw  agaitut  Petkr  Chalmebs. 

JURISMCTION. 

Junadictioa  of  the  AdauvalFGoort. 

IFac.  Coll.,  VIII.  25 ;  Diet.  7521.] 

Kaimes.  The  cause  is  competent  before  the  Admiral,  for  it  is  mercantile* 
bat  it  is  not  a  maritime  cause,  so  as  to  autiioriae  the  Judge-admiral  to  reqmre 
QW^MXijudkatum  solvi. 

Hailes.  The  jurisdiction  of  the  Admiral,  extended  by  the  Act  1681  to  in* 
crease  the  power  of  the  Duke  of  York,  while  the  Court  of  Sessioa  was  dimi- 
nished, has,  hj  some  strange  accident,  beea  extended  still  more  hy  practice. 
It  is  in  vain  to  look  back :  things  settlal  ought  not  to  be  moved«  iBut,  as  to 
the  interpretation  of  the  words  ^^  maritime  and  seU'farir^  causes,"  we  have  ik> 
practice  to  prevent  us  from  inquiring  into  their  proper  signification.  The  epi- 
thet seafaring  is  uncouth,  and  oddly  applied ;  yet  I  cannot  suf^se  that  it  is 
applicable  to  the  persons  who  are  seafaring  .^t  *t1mi  would  enlarge  the  original 
jurisdiction  of  the  admiral  beyond  all  reasonable  bounds.  The  word,  therefore, 
must  be  understood  of  causes^  \,  and,  in  that  view,  I  cannot  see  how  this  should 
be  a  seafaring  cau9e,-^it  relates  to  tiie  private  ]Mroparty*  or  venture^  of  a  sea- 
captain,  begun  io  be  inlromitted  with  on  shipboard--<»ntinued  to  be  intro- 
mitted  with  at  land — ^the  subjects  sold,  converted  into  other  £;oods,  and  shipped* 
At  the  same  time,  I  doubt  how  far  the  defender  can  profit  by  his  plea  against 
cauticm  jWiWtmi  soM  in  the  Admiral-court;  for  he  seems  so  unwilling  to 
come  to  a  clearance,  and  to  be  of  so  uficertaiu  residence,  that  I  think  be 
m^btt  ear  nobiU  officio,  be  obliged  to  find  caution  in  this  Court  judkatum 
solvL 

Gabbehston*  One  of  the  first  causes  I  was  concerned  in  was  before  Lord 
Armston,— ^ery  like  thi&  He  heard  me  with  great  patience^  and  then  at 
once  gave  the  cause  against  me, — pronouncing  it  to  be  maritime. 

Bbaxfield.  The  Admiral-csourt  is  compefcent  herCf  but  not  privative  in  the 
first  instance.    The  cause  ia  mercantile :  the  admiral  has  gone  too  far. 

On  the  10th  February  1778,  '^  The  Lorcb  found.  That  this  was  not  a  mari«* 
time  cause  in  whicb  the  Admiral  can  demand  caution  Judicattim  sohdf  advo- 
cated the  cause^  and  remitted  to  the  Ordinary  ;*'  altering  Lord  Gardenston's 
interlocutor. 

Act.  Claud  Boswdl.    Alt.  W.  Robertson. 


■MM..M 


SO 
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1778.    February  10.     DAvm  Bethune  of  Balfour  against  Pateick  Jekvice^ 

TACK. 

Right  of  the  Landlord  to  Shell-marle  fonnd  within  the  Farm,  and  to  work  such  Marie 

during  the  Lease. 

IFac.  Coll.,  VIII.  20;  Dkt.,  15,2670 

WfiSTHALL.  It  is  adniitted  that  a  tenant  may  mix  the  sand  of  one  part  of  his 
ground  with  the  clay  of  another,  and  vice  versa,  and  so  also  as  to  moss.  I  do 
not  see  the  distinction  as  to  marie. 

Covington.  A  tenant  cannot  open  quarries  for  building  and  inclosing,  al- 
though beneficial  to  the  farm  :  the  master  must  judge  of  that,  not  the  tenant. 
Here- the  marie  is  of  small  extent.  If  the  tenant  is  permitted  to  use  it,  the 
marie  will  be  exhausted.  There  are  many  liberties  which  a  master  would  not 
refuse,  but  which  a  tenant  cannot  take,  as  when  there  is  a  very  great  quantity 
of  marie  in  the  ground,  more  than  the  master  can  find  use  for.  The  case  of 
clay  laid  on  sand  does  not  come  up  to  the  present  case,  for  there  the  subject  is 
not  taken  away  ;  but  here  the  marie  is  exhausted,  and  ceases  to  be,  in  a  very 
few  years.  The  tenant's  right  is  merely  superficial :  how  then  can  he  dig  for 
marie,  which  is  consumed  in  using  ?  When  a  moss  is  let,  the  master  cannot 
cast  peats  for  sale ;  neither  can  the  tenant  destroy  the  moss,  to  improve  the 
soil. 

Braxfield.  Had  the  marie  been  known  at  the  date  of  the  lease,  I  am 
entitled  to  presume  that  the  master,  on  giving  the  use  of  it  to  the  tenant, 
would  have  increased  the  rent.  If  the  tenant  is  allowed  marie,  he  will  have 
a  great  advantage  not  thought  of  or  intended.  The  general  proposition  is, 
that  the  right  set  to  the  colony^  is  a  right  to  the  surface, — glebam  vertere  :  he 
ia  not  entided  to  limestone  without  paction.  I  do  not  think  that  a  tenant  can 
lay  clay  on  sand,  or  sand  on  clay,  any  more  than  cast  feal  to  make  an  earth 
dunghill. 

Gardenston.  Unless  it  be  a  matter  innoxice  utilitatis,  a  tenant  cannot  take 
clay  from,  one  part  of  the  land  and  lay  it  on  another :  he  has  merely  a  super- 
ficial right. .  He  may  be  debarred  from  using  sod  for  the  purpose  of  making 
earth  dunghills,.  This  was: a  very  prevalent  mode  in  the  north  of  Scotland, 
and  has  been  justly  checked.  The  people  in  that  country  have  an  uncivil 
proverb, — "  Mack-feal  and  nobles  are  the  curse  of  the  land.*' 

Kaimes.  The  nature  of  a  lease  is  a  right  to .  the  surface ;  yet  the  tenant 
may  carry  one  sort  of  soil  from  a  particular  spot  to  mix  it  with  soil  of  a  dif- 
ferent nature.  This  is  most  iudicious  and  profitable  husbandry.  The  tenant 
has  no  privilege  as  to  any  thing  below  the  surface :  the  very  liberty  to  dig  for 
limestone  is  a  proof  of  this.  Here  there  is  a  bed  of  shell-marle  neither  known 
nor  bargained  for :  it  was  not  in  the  view  of  parties,  and  consequently  the 
tenant  paid  no  additional  rent.    Marie  may  chance  to  be  covered  with  rich 


■      Lord  hailes.  78? 

•  *  *  • 

soil  and  grass :  the  tenant  cannot  be  permitted  to  annihilate  the  ground  un- 
der, with  the  view  of  getting  at  the  marie.  If  he  has  the  privilege  of  digging, 
why  may  he  not  sell  it  as  well  as  he  does  crop  ?        .     •     .     • 

Justice-Clerk.  I  would  not  discourage  tenants  in  the  common  course  of 
husbandry,  but  I  do  not  think  that  a  tenant  can  destroy  any  part  of  his  farm. 
It  oflen  happens  that  marie  is  unexpectedly  discovered  :  if  the  tenant  was  to 
have  the  use  of  it,  he  would  gain  an  exorbitant  profit  by  a  mere  casualty, 
while  the  master  would  suffer  loss  by  being  deprived  of  the  profits  of  the  sub- 
ject. 

On  the  10th  February  1/78,  "  The  Lords  found  that  the  property  of  the 
marie  in  question  belongs  to  the  pursuer,  and  that-  the  defender  nas  no  right 
or  title  to  work,  use,  or  dispose  of  it ;  and  that  the  defender  did  wrong  in  in- 
terrupting the  pursuer  in  working  the  marie,  and  in  working  and  using  there- 
of;" adhering  to  Lord  Elliock's  interlocutor. 

Aci.  Hay  Campbell.     AlL  G.  Wallace. 


1778.    February  12.     Mary  Nasmith  against  The  Commissaries  of  Edin- 
burgh. 

EXECUTOR.  . 

Right  of  the  Executors  to  have  part  of  the  E£Pects  confirmed,  though  the  whole  are  inven- 
toried and  appreciated. 

[^Faculty  Collection,  VIII.  26  j  Dictionary,  3918.] 

■ 

Covington.  It  is  decided  that  the  commissaries  cannot  compel  any  one  to 
confirm,  or  to  confirm  more  than  he  inclines.  I  do  not  think  that  the  circum- 
stances of  the  inventories  and  appreciation  can  take  this  case  out  of  the  ge- 
neral rule. 

Braxfield.  The  doctrine  of  the  commissaries  is  just  to  bring  back  the 
law  to  what  it  was  before  the  1690.  Formerly  the  commissaries  got  the  goods 
of  defuncts  into  their  possession  under  the  pious  pretence  of  securing  them 
for  the  behoof  of  heirs  and  creditors.  They  could  compel  universal  confirma- 
tion, and  even  appoint  their  own  fiscal  to  confirm,  and  exact  ^  quot.  This 
was  the  very  thing  which  the  statute  1690  meant  to  rectify.  If  the  goods  are 
once  in  the  possession  of  the  court,  there  is  reason  that  the  commissaries 
should  exact  the  dues  of  Court,  as  to  what  is  in  the  hands  of  the  Court ;  but 
that  is  not  the  case  here. 

Gardenston.  I  can  discover  no  difference  between  this  case  and  that  of 
the  commissary  of  Murray.  The  appreciation  was  a  proper  measure,  to  satisfy 
all  persons  concerned ;  but  it  did  not  place  the  subjects  in  the  hands  of  the 
court,  and  therefore  does  not  vary  the  case.        . 

On  the  12th  February  1778,  "  The  Lords  remitted  to  the  commissaries, 
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with  an  instnicticm  liiat  they  admit  the  confixmatioOy  as  offi^red  }'^  altoriog  the 
interlocutor  of  LoErd  Aucbinleck. 
Act.  Ch.  Hay.    Alt.  A.  Mucray. 


1778.    February  14.    Andrew  Welsh  agsimst  James  Wexsh  and  Others. 

TUTOR  AND  CUBATOR. 

Curators  removed  as  suspect. 

IFaculttf  CoHectiofiy  VIIL  27 ;  Dictianary^  16,S73.] 

Covington.  Where  there  is  a  wrong,  th^e  must  be  a  remedy.  Perhaps 
the  pursuer  may  not  have  a  right  to  apply  to  have  the  curators  removed ;  but 

Jou  may  declare  him  free  from  his  cautionary  obligation  ever  since  the  date  of 
is  protest  and  requisition. 

Braxfield.  Seeing  the  case  to  be  as  it  is,  we  cannot  leave  this  minor  in 
so  bad  hands. 

Kaimes.  I  would  relieve  the  cautioner,  ordain  the  curators  to  find  a  new 
cautioner,  and,  if  they  do  not,  remove  them. 

On  tiie  14f(h  Fdbruary  1778,  **  The  Lords  found  the  cautioner  relieved, 
from  the  date  of  his  requisition,  appointed  the  curators  to  find  a  new  cau- 
tioner in  ten  days,  with  certification  that,  if  they  failed,  they  should  be  re- 
moved as  suspect*' 

Act.  G.  Ferguson. 

Reporter^  JEuiles. 


1778.   February  18.    James  Campbell  and  Others  against  Janet  Som£r* 

VILLE. 

BANKRUPT. 


A  postnuptial  Provinon  by  a  Husband,  obmraJtus^  on  his  YHSt^  how  fiur  good  against  Cre- 
ditors? 

{Faculty  Collection,  VIIL  29 ;  Dkt..  1000.] 

« 

KAiBfEs.    This  liferent  is  not  a  provision  in  a  marriage-contract,  but  a  do- 
nation revocable  at  pleasure :  it  is  without  an  onerous  cause,  and  creditors 
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must  be  preferred*  Every  debt  contracted  by  a  man  at  any  time  will  be  un- 
derstood, pro  tantOf  as  a  revocation  of  such  a  gratuitous  right. 

CoviKGTON*  The  grant  of  the  liferent  was,  pro  tanto^  unplemeiit  of  the 
marriage-contract,  xoe  wife  is  preferable  to  the  poasession,  but  she  must 
impute  the  rents  in  part  payment  of  her  annuity. 

jSbaxfield  of  the  same  opinion.  The  contracting  of  debt  is  an  implied  re- 
vocation of  the  gifL  If  there  were  funds  sufBcient  at  the  death  of  the  hus- 
band, the  wife  may  take  the  donation  absolutely :  if  not,  she  can  only  hold  it 
in  part  payment  of  her  annuity. 

On  the  18th  February  1778,  *'  The  Lords  assoilyied  from  the  reduction,  but 
found  that  the  liferesit  of  1^  house  must  remain,  4is  a  4»curity  pro  tanto  of  the 
annuity,  reserving  to  the  defender  to  operate  total  payment  out  of  the  deceased 
husband's  effects,  if  any  there  be  ;*'  varying  Lord  Eliiock's  interlocutor. 

Act.  M.  Ross.    AU.  A.  Holland. 


1778*    Febmanf  19*    John  McDonald  of  Breakish  (gainst  John  McDonald 

of  Clanranald. 

WRIT. 
Objectioii  to  a  deed  not  mei^tioxdng  the  nomber  of  pages. — Not  Btaoq^ed. 

{FacuUjf  Colkction,  VIII.  28  j  Dictionary,  16,956.] 

Braxfibld.  The  objectioQ  on  the  statute  1696,  is  not  good, — it  applies  not 
to  this  case ;  for  tiie  whole  deed  is  written  on  one  sheet  of  paper.  As  to  the 
other  objection,— this  is  a  contract,  and  it  ought  to  be  stamped.  But  still  the 
defect  may  be  supplied.  I  have  known  papers  taken  out  of  process,  and  sent 
to  London  to  be  stamped. 

Kaimbs.  I  doubt  of  this  being  a  <x)nlTact.  It  is  a  minute  previous  to  a  con* 
tract :  but  then  a  strong  objection  occurs,  that  thus  the  revenue  will  be  de* 
frauded. 

Justice-Clerk.  If  parties  may  make  a  sdemn  contract,  and  then  throw  in 
a  clause,  obliging  themselves  to  extend,  on  stamped  paper,  what  is  already,  in 
efiect,  extended,  and  if  this  shall  be  held  free  from  the  stamp-acts,  tihat  branch 
of  the  revenue  will  be  lost. 

On  the  19th  February  I778,  "  The  Lords  repelled  the  objection  on  the  Act 
1696 }  but  found  that  the  pursuer  ^cannot  proceed,  until  the  agreement  founded 
on  is  stamped.'* 

Act.  P.  Eraser.    AU.  Day  Campbell. 

Reporter,  Covington.      ^         ^ 
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1778.    February  25.    Geobgb,  Masquis  of  Twekdoale,  against  Hugh  Dal- 

RTMFLB  and  John  Nisbet  and  Others. 

GAME.' 

Hunting  within  the  inclosures  of  another,  against  his  will,  not  lawful. 

IFacuUy  Collection,  VIII.  30  j  Diet.  4,992.] 

Hailes.  I  am  sorry  for  this  action^  in  which  persons  connected  with  me  are 
defenders.  It  would  have  been  better  if  they  had  sent  an  apology  to  the  pur- 
suer, ascribing  their  trespass  to  the  eagerness  of  the  chace  :  but,  instead  of  this, 
they  have  grown  warm,  and  they  have  continued  warm  :  the  consequence  is, 
that  we  are  called  to  give  a  judgment  on  a  very  general  point, — a  thing  which 
the  Court  would  wish  to  avoid. 

I  lay  the  English  law  out  of  the  question  :  the  English  law  is  the  best  law  iii 
England ;  and  the  Scottish  law  in  Scotland.  As  I  do  not  hear  that  Lord  Stair 
is  quoted  in  Westminster-hall,  I  see  no  reason  why  Sir  William  Blackstone 
should  be  quoted  in  the  Court  of  Session.  Indeed,  the  quotation  from  him  w^ilt 
not  much  illustrate  the  case ;  for  he  begins  with  saying,  that  the  poor  mav 
glean  after  the  reapers,  in  England  :  now,  the  direct  contrary  is  the  law  with 
us.  And  if  that  paragraph  in  Blackstone  is  contrary  to  our  law,  why  should 
we  expect  any  illustration  of  our  law  from  the  next  paragraph  ?  We  have 
an  express  statute  to  walk  by, — the  Act  1555,  which  goes  directly  against  the 
plea  of  the  defenders  :  this  act  was  revived,  and  ratified  in  1685  ;  and  if  there 
was  any  ambiguity  in  the  word  range,  in  the  Act  1555,  it  is  removed  by  the 
interpretation  hunty  in  the  Act  1685.  But,  indeed»  the  word  rcof^e  is  snfBcientiy 

clear, — it  respects  the  two  chief  modes  of  hunting  known  in  those  times, ^the 

driving  all  the  game  to  one  place,  and  the  catching  birds  in  nets :  the  exempt- 
ing of  inclosures,  parks,  or  hainings  from  being  hunted  in,  or  ranged,  was  no 
new  thing ;  for  the  passage  in  the  Baron  Laws»  published  by  Skene,  and  quoted 
for  the  defenders,  shows  that,  in  the  opinion  of  that  compiler,  king's  forests  and 
warrens  were  exempted.  Now,  this  is  the  very  thing  provided  by  the  statute 
1555 ;  for  waiTen  does  not  mean,  as  in  modern  language,  a  place  for  breeding 
rabbits,  but  any  inclosed,  or  preserved,  or  hained  place  for  animals  of  whatever 
sort.  Thus  there  was  a  warren  for  fish,  for  birds,  for  animals  of  other  sorts,  as 
may  be  seen  in  Du  Cange  and  the  other  glossaries  ;  it  is  from  the  Anglo-Saxon 
wairen,  which  means  to  inclose  or  circumscribe ;  and,  in  the  language  of  the 
Lothians  at  this  day,  wear  means  to  surround  or  keep  in. 

As  to  the  right  of  following  the  game  into  inclosures,  if  the  law  allows  not 
entering  into  inclosures  at  all,  such  exception  cannot  be  made.  I  know  that  it 
is  difficult  to  restrain  hounds  and  hunters.  But,  if  hunters  cannot  restrain  their 
hounds  and  themselves,  they  must  go  somewhere  else  where  the  law  of  the 
land  does  not  interfere  with  their  sport.  Indeed,  the  defender's  argument  is 
somewhat  singular  :  "  we  drive  the  fox  into  an  inclosure,  and  then  we  must  be 
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at  Ubcfrty  to  break  down  the  iiU:loEure,  to  drive  him  out  again."  As  to  the 
right  of  following  the  fox,  considered  in  the  light  of  a  noxious  animal,  I  am  not 
moved  with  that  plea :  there  are  various  statutes  for  destroying  birds  of  prey, 
such  as  hawks»  rooks,  &c.  and  every  one  is  called  to  be  active  in  destroying 
them :  yet,  if  400  or  500  men  should  go  out  of  Edinburgh,  to  the  seat  of  a 
gentlemanr  who  has  niany  rooks'  nests  on  his  trees,  and  should  beat  down  his 
gates,  force  their  way  through  his  fences,  and  clamber  up  to  the  top  of  his  trees^ 
in  order  to  destroy  the  rooks'  nests,  I  should  consider  tnis  as  a  violent  trespass, 
and  not  an  act  done  in  obedience  to  the  law.  Every  man  ought  to  assist  in 
destroying  noxious  animals,  but  still  according  to  his  situation  and  state,  and 
so  as  not  to  violate  one  statute  in  following  out  the  spirit  of  another :  when  the 
efforts  of  individuals  are  not  sufficient  to  destroy  such  noxious  animals,  the  in- 
terposition of  the  judges,  in  their. several  jurisdictions,  is  necessary,  and,  on 
pn>per  information,  will  be  granted* 

Gardbnston.  This  cause  is  not  to  be  judged  of  according  to  the  original 
rights  of  mankind,  but  according  to  the  rules  of  law,  and  especially  of  our  own 
law.  The,  Roman  law  is  nearer  to  the  purpose ;  but  still  it  is  not  our  law :  we 
must  seek  for  a  decision  in  the  principles  of  the  feudal  law.  By  it,  as  by  the 
law  of  England,  also,  the  game  belonged  to  the  king.  See  Burns'  Justice  qf 
Peace  ;  a  moat  int^ligeot  book,  though  with  a  modest  title.  The  same  is  the 
case  with  us :  hetice  grants  of  land  contained  clauses  cum  venationibus  aucupa^ 
iionibus.  To  thia  purpose  both  Craig  and  Stair  speak.  After  grants  of  game 
were  made^  every,  man  had  a  right  to  the  game  on  his  own  lands ;  and  hence  I 
think  that  any  man  may  follow  the  game  which  he  has  started,  even  into  his 
neighbour's  ground ;  for^  otha*wise,  the  grant  of  game  would  be  elusory.  But 
the  question  is.  How  far  has  this  general  right  been  limited  by  common  law  ? 
Our  statutes  have  limited  it.  The  Act  1 621  makes  a  very  moderate  restriction 
to  a  ploughgate  of  l^nd  j  for  it  held  that  inferior  landholders  were  not  of  a  sta* 
tion  entitling  them  to  costly  amusements :  A  higher  qualification,  that  of 
L.1000  Scots,  was  required :  what  farther  has  the  law  done  in  the  way  of  limit* 
ing  the  right  to  game  ?  The  Act  1555  is  the  great  text  in  this  cause :  in  it 
there  are  three  restraints.  1.  Hunters  shall  not  touch  wheat  at  any  time.  9.  No 
other  species  of  grain  while  growing.  3.  Shall  not,  in  pursuit  of  game,  break 
down  fences  or  enter  inclosures.  It  is  said  that  it  is  lawful  to  pursue  a  fox  : 
our  ancestors,  if  that  distinction  had  been  stated  to  them,  would  probably  have 
doubted  as  to  its  expediency ;  but,  indeed,  no  such  distinction  ia  made.    * 

Covington.  This  action  is  peevish,  and  is  contrary  to  every  received  opi*- 
nion  in  law.  Property,  however  sacred,  must  yield  to  public  utility.  I  have 
always  held  the  proclamations  against  hunting  within  certain  limits  in  the 
highest  contempt.  Game  is  not  the  property  of  any  person :  it  is  in  its  nature 
incapable  of  {Mroperty.  The  crown  may  give  a  privilege  of  hunting,  but  the 
game  is  re$  ntdUw.  I  may  trespass  in  coming  on  another  man's  ground ;  but 
still  the  game,  caught  or  killed,  is  my  property.  £very  man,  not  limited  or  re- 
strained.by  law,  is  entitled  to  kill  game  on  his  own  ground,  and  in  open  ground : 
here  the  pursuit  was  in  inclosed  ground:  the  defence,  that  the  hunters  were  in  pur- 
suit of  a  noziio^s  animal  raised  in  another's  ground :  it.is  impracticable  to  pre- 
vent dogs  from  going  into  inclosures.  If  it  is  right  to  follow  a  mad  dog  6very 
where^  it  ia  right  to  lolhyw  a  fox*  The  Margtiis  cil  TwBed4ale  ia  liable  in  m  ae- 
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tion  for  sheltering  foxes.    As  to  tiie  Act  1555,  it  prabibitB  the  heatmg  for 
gatne,  not  ibejbllomng  of  game. 

Beaxfield.    I  have  not  much  stndied  the  present  game  law;    I  woold  wish 
to  have  one  general  law  on  the  subject^  made  of  wh&  doth,  as  the  vulgar  ex* 

Iiresiuon  is :  scnne  questions  of  considerable  difficulty  might  arise  on  the  gune 
aws,  such  as  the  right  of  beating  up  for  game  in  the  umnckwed  groimd  w  an- 
other man,  or  the  following  game  in  suoi  drcomstances.  But  of  such  ques* 
tions  we  are  not  called  to  judge.  I  think  that  the  defenders  have  no  right  to 
enter  into  the  inclosures  of  the  Marauis  of  Tweedale.  This  is  laid  down  in  the 
Act  1555 }  and,  independent  of  it,  the  Marquis  would,  at  common  law,  have  a 
right  to  exclude  the  defenders..  How  did  matters  stand  before  any  positive  sta* 
tute?  Wild  beasts  are^r^  no^uftp,  and  no  man's  property :  ihexe£orefiunt  primo 
occupanii.  But,  although  this  was  the  rule  in  the  civil  law,  yet,  by  that  law,  land 
was  the  subject  of  property :  the  consequence  is,  that  he  who  has  property  may  pre- 
vent any  person  firom  setting  his  foot  upon  it.  The  civil  law  points  out  that  a 
proprietor  is  entitled  to  hinder  any  person  from  comiog  upon  his  groimd  for  the 
purpose  of  hunting.  Even  in  Scotland,  wild  beasts,  hemgfertje  naturof,  were  not 
the  property  of  the  crown :  any  person  who  Idlls  a  wild  creature  has  the  property 
of  toe  creature  killed,  although,  in  killing,  be  ma^^  be  guilty  of  a  tran^ession  ; 
but  then  the  case  will  be  in  Scotland,  as  in  the  civil  law, — ^^  the  land  is  property, 
and  I  may  hinder  any  person  from  coming  into  my  grounds*^'  Formerly,  any 
man  might  kill  game  on  his  own  property,  however  smalL  What  alteration 
have  the  statutes  made  ?-^they  have  limited,  not  enlarged  the  right  of  hunttog. 
I  think  that  no  man  is  entitled,  at  common  law,  to  beat  for  oame  on  another 
man's  ground ;  but  the  statute  1555  ascertains  tiiis  with  peiract  predsioo*  I 
know  not  bow  far  the  doctrine  on  the  other  side  may  fp :  doors  may  be  bro- 
ken open,  or  park-walls  pdled  down.  I  do  not  distinguish  betwe^i  tiie  case  of 
a  fox,  a  noxious  animal,  and  that  of  any  other  animab ;  the  same  principle 
which  would  entitiie  one  to  JbUow  a  fox  would  entitle  one  to  beat  up  for  him 
witJiin  an  inclosura  This,  however,  is  net  contended  for :  this  proves  that  the 
principle  is  erroneous.  Wh^iever  such  noxious  animals  come  to  be  the  object 
of  public  attention,  the  defenders  may,  in  a  conrt  of  law,  complain  of  the  Mar- 
quis of  Tweeddale  for  harbouring  them. 

Kaibtiss.  That  matter  of  the  game  is  one  of  the  most  intricate  things  tiiat 
is  to  be  found  in  law.  While  the  country  was  not  improved,  hunting  hurt  no- 
body :  as  improvements  advanced,  the  law  interposed,  not  as  if  doing  damam 
had  been  lawful  before  the  law  interposed.  It  is  said,  that  the  defonders  mi^t 
go  into  inclosures,  peeing  damages :  this  new*  No  man  can  make  free  wi^ 
another's  property  wiUmgly,  on  paying  damages :  it  is  only  in  the  case  of  ac^ 
cidental  oflbnoe  that  the  o^  to  pay  damages  is  admitted  by  way  of  excuse*  A 
man  takes  off  my  hat,  carries  it  away,  and,  sometime  after,  returns  it,  saying;, 
^  I  am  willing  to  pay  your  damages ;  what  are  they  ?*'  or,  in  like  manner,  he 
makes  me  dismount,  and  uses  my  horsei,  and  then  ne  says,  **  there  is  no  hatm 

ou.'^  This  will  not  do :  there  is  no  law  for  it.    Thoie 


done  i  I  will  indemnify  you. 


masters  stay  without,  I  shall  be  vay  ready  to  find  an  excuse  for  memaatevs* 
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Alva.  Any  man  that  has  a  right  to  hunt  may  go  out  of  his  own  territory 
and  follow  his  game  into  the  territories  of  another ;  but  the  going  into  inclosures 
is  a  very  different  thing.  A  man,  having  L.IOOO  Scots  of  valued  rent,  may  go 
into  his  neighbour's  open  ground,  but  not  into  his  inclosures. 

AucHiNLECK.  I  doubted  at  first.  But  when  I  made  the  case  my  own,  and 
fibred  to  myself  a  number  of  gentlemen  hunting  a  fox  in  the  midst  of  my 
plantations,  which  have  cost  me  so  much  money,  I  saw  that  it  would  not  go 
down :  here  there  is  this  aggravation,  that  the  pursuer  had  notified  his  resolu^ 
tion  not  to  permit  hunting  within  his  inclosures. 

Elliock.  I  am  clearly  of  opinion  that  no  man  has  a  right  to  set  his  foot  on 
my  ground  without  mv  leave  ;  and,  therefore,  I  wish  that  the  conclusions  of  the 
declarator  had  been  wider  than  they  are.  The  civil  law  is  a  rule  to  us,  because 
it  is  agreeable  to  common  sense.  After  the  fall  of  the  Roman  empire,  the  right 
of  hunting  was  reserved  by  the  leaders  of  nations :  when  lands  were  granted 
afterwards,  this  right  was  communicated  to  those  persons  who  had  got  lands  ; 
but  it  never  entered  into  any  man's  imagination  that  he  had  a  right  to  hunt  on 
another^s  manor.  Can  a  man  say  that  he  has  a  right  to  hunt  in  Annandale  be- ' 
cause  he  has  an  estate  in  Caithness  :  no  law  authorises  this.  There  have  been 
many  trials  in  England,  and  it  has  been  always  held  a  trespass  to  go  upon  an- 
other's grounds.  It  often  happens,  that,  at  a  fox-chase,  all  parks  are  laid  open ; 
but  this  is  of  consent,  not  of  right :  the  law  is  not  made  against  dogs  and 
horses,  but  against  men :  dogs  and  horses,  without  the  will  of  their  masters, 
may  chance  to  overleap  inclosures :  in  such  cases  the  masters  will  not  be  cen- 
surable. 

Justice-Clerk.  For  some  centuries  it  has  been  the  great  object  of  the  le- 
gislature with  us  to  encourage  inclosing  and  whatever  ^oes  under  the  general 
name  of  policy.  Opposed  to  that,  there  is  a  right  of  hunting.  I  am  at  no  loss  to 
determine  which  is  the  pre-eminent  right.  The  statute  1555,  having  hunting  in  its 
view,  enacts  a  prohibition  as  to  the  mode  of  hunting,  in  express  words.  The 
word  range  cannot  be  limited  to  the  beating  up  for  game  ;  and  no  hunter  ever 
understood  it  in  that  sense :  the  statute  1555  has  not  gone  into  desuetude  ;  for, 
in  the  very  last  of  our  statutes,  where  the  matter  of  game  was  taken  into  con- 
sideration, and  in  a  statute  calculated  to  extend  the  rights  of  the  great,  in  the 
statute  1685,  the  statute  1555  is  ratified  in  the  fullest  sense.  As  to  the  law  of 
England,  I  am  little  concerned  when  I  see  the  law  laid  down  in  our  own  sta^ 
tDte-book  ;  but  I  suspect  that  that  law  differs  not  much  from  ours.  If  the  de- 
fences here  pleaded  are  good,  the  consequences  will  be  dreadful ;  and  the  most 
valuable  property  may  be  violently  ((j/frac/iow^,)  invaded. 

On  the  25th  February  1778,  "  The  Lords  repelled  the  defences,  and  found 
the  defenders  liable  in  damages  and  expenses." 

Act.  A.  Murray,  Hay  Campbell.  Alt.  Charles  Brown,  E.  M^Cormick,  A^ 
Crosbie. 

Reporter^  Auchinleck.     Rearing  in  presence.  ' 

JH^s.  Covington  ;  Westhall  did  not  vote. 


5  H 
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1778.    January  14,  and  March  5.    James  Davidson  against  Mariok  Elcrsr- 

STOK. 

FOREIGN. 

Succession  ab  intestatOy  in  moveables  situated  in  a  Foreign  eorxntry.^-^iiug  of  Bank-Notes. 

IFacuUy  Collection,  VIII.  I ;  Dictionary,  4,613.] 

Braxfield.  The  effects  are  locally  at  Hamburg :  the  Court  may  give  an 
opinion,  but  can  give  no  execution.  I  think  that  the  decision,  in  the  noted 
case  of  Brown  of  Braid,  was  erroneous :  the  local  situation  of  the  subjects  must 
be  the  rule  for  determining  succession.  Mobilia  habent  situm  in  moveables  as 
well  as  heritage,  though  not  so  stable  a  situs.  When  a  proprietor  omits  to  dis- 
pose of  his  subjects,  they  are  under  the  protection,  and  at  the  disposal  of  the 
country  where  the^  lie :  the  same  is  the  case  as  to  his  effects.  Where  a  man 
habilel V  declai^es  his  will,  the  law  of  every  country  will  give  force  to  it.  In  the 
case  01  heritage,  it  is  an  undeniable  proposition  that  the  succession  must  be 
governed  by  the  law  of  the  country  where  the  subject  is  situated  :  the  same  is 
the  case,  it  should  seem,  as  to  moveables :  there  is  an  aditio  hwreditatis  in  both 
cases :  intestate  succession  is  not  founded  on  the  pra^sumpta  voluntas  of  the  de- 
ceased :  his  will  is  no  more  than  to  leave  the  efi^cts  to  the  distribution  of  the 
law  of  the  place  where  the  subjects  are  situated. 

By  the  argument  of  presumption,  his  heritage  and  moveables  should  go  the 
same  way  i  and  yet,  in  every  view  of  the  case,  the  contrary  must  often  happen. 

Justice-Clerk.  This  case  must  occur  frequently  in  a  commercial  country. 
I  cannot  see  the  difference  between  heritable  and  moveable,  in  a  matter  of  suc- 
cession. A  man's  estates  must  be  subject  to  the  law  of  the  country  where 
they  are  situated :  they  cannot  be  recovered  until  a  proprietor  is  found,  and 
that  person  must  be  a  proprietor  acknowledged  by  the  law  of  the  country. 
Taxations,  crimes,  transmissions  from  the  dead  to  the  living,— ^11  must  extend, 
as  to  their  consequence^  over  every  subject  in  the  country  where  the  taxation 
is  raised,  the  crimes  committed,  or  the  conveyance  made, — ^be  the  subject  the 
property  of  a  native  or  a  foreigner. 

Covington.  The  proper  sense  of  the  brocard,  mobiUa  nan  habent  situm^  is, 
that  they  do  not  establish  a  Jorum,  in  whatever  country  they  may  be.  The 
commentators  have  mistaken  the  brocard,  and  carried  it  too  far.  In  the  case 
of  Van  de  Bampden  this  very  thing  occurred,  and  was  remedied  by  Act  of  Par- 
liament. It  is  a  man's  own  fault,  if,  having  subjects  in  different  countries,  he 
does  not  regulate  them  hj  will.  The  embarrassment,  in  any  other  view  of  the 
law,  is  endless.  Thus,  for  example,  some  things  are  moveable  in  one  country 
which  are  heritable  in  another.  This  would  create  endless  confusion,  if  there 
was  not  one  uniform  rule  to  be  followed.  As  to  nomina  debitorum,  they  are 
incorporeal,  and  have  no  other  situs  but  the  place  where  the  sums  due  are 
lodged,  that  is,  where  the  debtor  is. 
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Kaimes.  It  is  one  thing  vpAo  is  to  judge  and  another  by  HX)kat  law  he,  ou^t 
to  judgel  We  cannot  dispose  of  goods  which  are  at  Hamburgh.  We  might,  in* 
deed,  declare ;  but  it  would  not  be  consistent  with  the  4^gnity  of  the  Court  to 
declare»  without  having  power  to  enforce.  With  regard  to  nomina  debitorum, 
or  debts,  they  are  incorporeal,  and  have  no  situs.  But  that  does  not  occur 
here;  for  the  only  thitig  approaching  to  debts  are  bank-notes  of  the  two  banks 
established  by  law,  and  their  notes  have  been  held  a  legal  tender,  or  equiva- 
lent  to  specie.  But  here  there  are  particular  circumstances :  Suppose  a  man 
should  die  in  England,  on  a  jaunt  either  for  pleasure  or  for  the  recovery  of  his 
health,  and  he  should  have  a  hundred  guineas  in  his  pocket,  Ought  not  the 
English  judges  to  decree  the  sum  to  the  heit  by  the  law  of  Scotland  ?  The 
present  case  is  very  similar.  The  deceased  ^s  accidentally  at  Hamburgh  at 
the  time  of  his  death  :  he  had  no  reidence  there^  and  no  purpose  of  continuing 
there* 

Gakdenston.  The  brocard,  mobiUa  non  habent  sttum,  if  it  has  any  sense  at 
ali,  has  been  well  explained  by  Lord  Covington.  I  wonder  how  tKe  present 
case^  ever  came  to  be  a  question  at  all.  Although  the  man  had  never  been  at 
Hamburgh,  if  he  had  had  effects  there,  it  would  have  been  sufficient  ground 
for  my  judgment.  With  respect  to  the  question  of  jurisdiction,  the  custodi^ 
has  brought  the  goods  into  court;  and  therefore  the  Court  may  judge.  The 
only  difficulty  is  as  to  bank-notes.  The  determination  of  that  question  must 
depend  on  the  place  where  the  fund  is.  The  instrument  of  debt  is  at  Ham- 
burgh, but  the  fund  is  in  Scotland. 

MoKBODDO.  MobiUa,  have  a  situs,  but  not  so  permanent  a  situs  as  heritage. 
We  cbntrive  to  give  them  a  permanent  situs  by  the  fiction  of  an  arrestment 
jurisdictionisjimdandte  causa,  and  that,  indeed,  implies  a  previous  situs.  My 
difficulty  was,  that  the  deceased  had  only  a  transient  residence  at  Hamburg  ; 
but  I  think  that  still  he  had  a  residence.  I  join  with  Lord  Gardenston  as  to 
the  opinion  that  nomina  or  bank-notes  ought  to  be  regulated  by  the  law  of  Scot* 
land. 

President.  The  maxim,  that  mobiUa  non  habent  situm,  has  been  extended 
too  far  by  the  lawyers  of  the  Low  Countries.  How  can  heritage  be  judged  by 
one  law  and  moveables  by  another?  How  can  we,  or  anyjtidges,  determine^ 
unless  by  our  own  law  ?  As  to  the  noted  case  of  Broxim  of  Braid, — ^it  was  a 
report  on  a  bill  of  advocation,  judged  by  a  thin  bench,  and  so  much  disap- 
proved of  that  the  parties  compounded  matters.  That  judgment  was  con- 
demned in  Morison^s  case,  observed  by  Lord  JCilkerran,  1749,  and,  still  more 
directly,  in  Lorimer^s  case,  1770.  The  judgment  of  the  House  of  Lords  as  to 
Van  de  Bampden's  money  went  on  the  same  grounds.  That  pnesumpta  vo* 
Juntas  is  the  rule  I  admit ;  but  that  presumption  is  that  the  party  meant  to 
suffer  matters  to  be  regulated  by  the  law  of  )fche  country  where  he  dies  intes- 
tate. I  think  that  nomina  debitorum  are  in  the  same  situation  as  other  move- 
ables ;  but  money  lent  in  a  (Country  will  be  regulated  by  the  law  of  that 
country. 

Kennet.  My  doubt  was  as  to  the  residence  of  the  deceased,  and  I  thought 
that  his  transient  absence  from  Scotland  ought  not  to  vary  the  case. 

Hailes.  I  had  the  same  doubt :  it  is  obvious  and  forcible.  But  then  it  must 
be  considered  that  it  is  impossible  to  draw  the  line ;  and,  if  you  do  not  establish 
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one  general  rule,  every  case  will  fall  to  be  differently  determined.  In  this 
case,  for  instance,  it  is  not  proved  what  the  deceased  intended  to  do :  and,  if 
the  account  given  of  him  by  Davidson  is  true,  he  never  would  have  ventured 
to  return  to  Scotland ;  and  yet  Davidson  contends  that  he  must  be  held  as  re- 
sident in  Scotland.  Thus,  instead  of  a  rule  for  determining  such  cases  in  ge- 
neral, you  will  have  arguments  and  facts  and  inferences,  dubious  or  ccHitra- 
dictory,  in  every  case.  As  to  the  jurisdiction  of  the  Courtt  I  am  satisfied  that 
it  \kBs  none.  It  is  said  that  the  custodier  of  the  money  has  appeared  in  Court, 
by  bringing  a  multiplepoinding.  He  had  no  business  to  do  so :  and,  now  that 
he  has  done  it,  it  signifies  nothing ;  for  what  does  all  this  amount  to  ?  It  is 
the  opinion  of  the  Court  that  the  succession  must  be  determined  by  the  law 
of  Hamburgh,  and  we  are  called  to  determine  what  that  law  is ;  that  is,  to  do 
the  very  thing  which  is  the  primary  reason  for  our  finding  that  foreign  law  must 
be  the  rule.  For  any. thing  that  we  know,  the  State  of  Hamburgh  may  have  a 
right  to  a  share  in  the  succession,  ab  intestatOf  by  way  of  a  tax ;  or  there  may 
be  parties,  not  yet  appearing,  whose  interest  is  preferable  to  that  of  any  of  the 
competitors. 

On  the  i4th  January  177B,  ''  The  Lords  found  that  the  succession  must  be 
regulated  by  the  law  of  Hamburgh,  and  therefore  dismissed  the  process." 

Act.  Hay  Campbell.    Alt.  D.  Aripstrong. 

Reporter^  Auchinleck. 

Diss,  as  to  bank-notes  of  the  Old  and  Royal  Banks,  Gardenston,  Coving- 
ton, Monboddo,  Stonefield. 

1778.  March  S.  Braxfield.  It  is  of  no  consequence  whether  the  notes 
in  medio  are  the  notes  of  banks  established  by  public  authority  or  the  notes 
of  any  private  merchant-company,  payable  to  the  bearer,  without  any  deed  of 
transmission.  I  cannot  distinguish  between  this  case  and  that  of  any  other 
corpus.  In  the  case  of  Thomson  and  Tabor,  it  was  found  that  the  instruction 
of  debt  was  a  mere  voucher,  and  that  it  was  necessary  to  have  recourse  to  the 
debtor ;  but  if  Cumming,  the  holder  of  the  bills  in  that  case,  had  received 

Eayment  in  bank-notes,  the  notes  might  have  been  habilely  arrested  in  his 
ands,  and  there  would  have  been  no  occasion  to  resort  to  the  debtor.  Sup- 
pose a  gentleman  in  Caithness  to  die  possessed  of  L.1000  in  Edinburgh  bank- 
notes, where  ought  they  to  be  confirmed  ?  In  Caithness  certainly,  and  not  in 
Edinburgh,  for  they  pass  from  hand  to  hand  like  money,  or  any  other  corpus. 

On  the  5th  March  1778,  *'  The  Lords  found  that  the  bank-notes  were  to 
be  considered  as  any  other  moveables,  in  the  question  of  succession  j"  adhering 
to  their  generd  interlocutor  of  the  15th  January  1778. 
Act.  J.  M'Laurin.    Alt.  R.  CuUen. 
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\Tt^*    March  &    Mrs  Nicolas  Thompson  and  Others  against  David  Mac- 

CuLLOCH  and  his  Tutors  ad  litem. 

ALIMENT. 
Additional  AlimeDt  dae  to  the  Widow  when  her  Terce  is  inadequate. 

IFacultjf  CoUecHon,  VIII.  34 ;  Dictionary^  434.] 

a 

*  to 

Braxfield.  As  to  aliment  for  the  children,  there  is  no  doubt«  As  to  the  right 
of  the  widow,  a  widow  unprovided  is  entitled  in  law  to  an  aliment  suit^^le 
to  her  husband's  circumstances,  in  case  she  does  not  accept  of  a  voluntary  pro- 
vision. What  is  suitable  to  a  husband's  circumstances  ?  If  the  husband  has 
bonds,  bearing  interest,  to  the  value  of  L.10,(X)0,  and  a  land  estate  of  lL.50per 
annum,  would  the  terce  of  the  income  of  that  estate  be  a  sufficient  provision  ? 
I  would  provide  for  the  younger  children,  and  then  give  the  widow  the  third  of 
the  remainder. 

Covington.  That  seems  rather  too  much  j  for  the  heir  is  proprietor,  and 
liable  to  fall  of  rents  and  expense  of  management. 

On  the  8th  March  1778,  "  The  Lords  decerned  L.60  to  the  children  for 
seven  years,  or  till  recalled  by  the  Court ;  and  they  decerned  L.20  in  addition 
to  the  widow's  L40." 

Act.  Hay  Campbell.    Alt.  A.  Gordon,  Stitcs.    Incidental,  Inner-house. 


1778.    June  19*    James  CHALifERS  tf^oiiu/ Captain  Charles  Napier. 

APPRENTICR 
Detention  of  an  Apprentice  to  serve  at  sea  by  an  InipresB-offioer. 

{Faculty  Collection,  VIIL  59 ;  Dictionary,  594.] 

Hailes.  The  interlocutor  of  the  Admiral  is  very  singular.  In  effect,  it 
tended  to  remove  the  cause  out  of  his  Court ;  for,  instead  of  giving  judgment 
or  seeking  farther  light,  he  stopped  all  procedure,  ^'  that  the  complainer  might 
apply  to  the  Lords  of  the  Admiralty." 

Justice-Clerk.  The  argoments  for  incompetency  used  by  Captain  Napier, 
on  the  Act  I68J,  are  insufficient*  According  to  his  argument,  there  is  no  se- 
curitv  for  any  person  in  this  country.  It  was  proper  in  Chalmers  to  apply  to 
the  Admiral,  for  the  Admiral  had  a  well-founded  jurisdiction :  he  was  called 
upon  to  determine  one  thing  or  other ;  for  the  plea  was  made  on  common  law, 
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supported  by  a  statute,  which  the  complainer  said  applied  to  his  case.  If  the 
Admiral  had  dismissed  the  complaint,  Chalmers  might  have  resorted  to  the 
appellant  jurisdiction  in  this  CoaH*  Instead  of  that,  the  Admiral  referred 
Chalmers  to  the  Lords  of  the  Admiralty,  who  have  no  jurisdiction.  He  would 
not  so  much  as  allow  to  the  complainer  the  common  law  security  of  keeping 
the  person  of  the  apprentice  within  the  country.  Here  was  a  denegatio  justitice 
on  a  demand  founaed  on  the  law  of  the  land.  If  Chalmers's  plea  was  good, 
his  apprentice  had  the  same  security  against  being  pressed  that  any  member  of 
this  Court  has.  tf  we  had  any  doubt  as  to  the  competency  of  this  advocation, 
the  consequence  would  be,  that,  if  the  matter  had  been  once  brought  before 
the  Admiral,  and  if  the  Admiral  had  left  it  to  the  determination  of  the 
Lords  of  the  Admiralty,  we  could  give  no  redress  for  any  wrong  whatever. 
Is  this  a  maritime  or  sea^faring  cause  because  the  violation  or  a  contract  of  in- 
denture is  said  to  have  happened  in  the  Road  of  Leith  ?  It  is  said  that  the 
offence  charged  is  piracy,  wherein  the  Admiral  has  an  exclusive  primary  juris- 
diction. But  this  is  a  mistake :  the  ground  of  complaint  is  not  for  the  seizure 
but  for  the  detaining  of  the  apprentice  after  a  contract  of  indenture  was  pro- 
duced.    Liberty  is  a  common  law-right :  it  is  neither  maritime  nor  sea-faring. 

Covington.  The  privative  jurisdiction  of  the  Admiral  is  under  a  double 
limitation, — as  to  place  and  as  to  offence.  If  the  nature  of  the  crime  is  mari- 
time, the  Court  cannot  advocate. 

Kaimes.  This  cause  is  neither  maritime  nor  mercantile  ;  it  is  an  applica- 
tion to  the  Judge-admiral  for  restoring  a  man  to  his  liberty.  The  cause  came 
before  that  judge  because  the  person  of  the  apprentice  was  at  sea.  But  whe- 
ther the  cause  was  maritime  or  mercantile,  or  neither,  is  of  no  moment ;  a 
judge  must  act :  A^e  the  judge  declined  to  act,  and  left  judgment  to  private 
men. 

Braxfield.  I  am  clear  that  this  is  none  of  the  cases  in  which  the  Judge- 
admiral  has  a  privative  jurisdiction. 

On  the  19th  June  1778,  "  The  Lords  remitted  to  the  Ordinary  to  pass  the 
bill  ;**  repelling  the  objection  as  to  competency. 

Act.  Ch.  Hay,  H.  Erskine,  A.  Crosbie.  Alt.  Hay  Campbell  and  King's 
Counsel. 

Reporter^  Stonefield. 


1778.    June  25.    John  and  James  Wilsons  against  Henrt  Lochead. 

PROCESS. 
Proceedings  in  absence  before  expiry  of  the  inducia. 

^Faculty  Collection,  VIII.  38  ;  Dictionary,  12,003.] 

Braxfield.    I  am  for  observing  forms,  but  so  that  material  justice  be  not 
hurt.    The  first  judgment  was  erroneous,  for  the  party  was  not  in  Court.     It 


LORD  HAILES.  799 

is  admitted  that,  on  an  application  to  tbe  Inner^house,  matters  would  have  been 
set  to  right  That  was  as  well  done  by  enrolling  again.  The  second  decreet 
was  valid  though  the  first  was  erroneous :  utile  per  inutile  non  vitiatur. 

Kaimes.  The  decreet^  taken  before  the  days  of  compearance,  was  null  and 
void.  It  is  said  that  a  man  is  not  bound  to  attend  in  Court  after  decreet 
This  is  a  mistake,  for  a  pursuer  is  not  bound  to  call  his  summons  on  the  first 
day.  The  defender  must  either  wait  the  pursuer's  time  or  put  up  protesta^ 
tion. 

MoNBODDO.  As  the  cause  was  called  when  not  in  Court,  an  application  to 
the  Court  would  have  been  improper. 

Justice-Clerk.  It  is  no  impeachment  of  form  what  has  been  done  here. 
The  interlocutor,  signed  before  the  parties  were  in  Court,  is  to  be  considered 
merely  as  a  useless,  unmeaning  piece  of  paper. 

On  the  25th  June  I778,  "  The  Lords  repelled  the  reasons  of  reduction  ;'* 
altering  Lord  Alva's  interlocutor. 

Act.  R.  Cullen.     Alt^  Hay  Campbell. 


1778.    June  26.     RoBEBT,  &c.  Griebsons  against  Mr  John  Ewart. 


GLEBE. 

Import  of  arable  lands  in  the  statute  1663,  c«  21. 

{^Faculty  CoUectiw,  VIII.  39 ;  Dictionary^  5162.] 

Westhall.  Manse,  &c.  and  glebe,  are  distinct  rights :  formerly  ministers 
had  only  right  to  a  manse  if  there  was  a  vicar's  or  parson's  manse  in  the  parish  : 
if  there  was  a  glebe  in  the  parish,  they  had  right  to  it :  if  there  was  none,  none 
could  be  designed.  The  Act  1663,  copying  a  rescinded  statute,  1649,  made  a 
general  provision  for  ministers.  The  practice  has  been,  to  set  aside  half  an 
acre  for  manse,  garden,  &c.     I  have  never  seen  such  designation  disputed. 

Braxfield.  When  split,  new  designations  of  manse  and  glebe  are  made. 
The  practice  has  been  to  set  apart  four  and  a  half  acres  in  all.  But  when  a 
minister  has  been  in  long  possession  of  a  manse,  &c.  the  presumption  is,  that 
his  predecessor  was  in  possession  before  the  Act  1663.  If  ne  was  in  possession 
of  less  than  half  an  acre  for  manse,  and  had  four  acres  of  glebe,  I  do  not  think 
that  he  could  claim  any  more.  Supposing  the  manse  to  be  more  than  half  an 
acre,  and  the  glebe  only  three  acres^  the  minister  would  still  be  entitied  to  have 
his  glebe  made  up  to  four  acres :  the  want  here  is  in  the  glebe,  not  in  the 
manse  ground.  As  to  the  fisher's  road  there  is  a  servitude,  and  a  deduction 
must  be  allowed  on  that  account :  As  to  the  other  road  parties  are  not  agreed, 
and  the  thing  is  a  trifle. 

Kennet.    If  the  minister  has  four  acres  of  glebe,  he  can  ask  no  addition :  he 
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can  ask  no  addition  because  the  manse^ground  is  less  than  half  an  acre  ;  and  if 
he  has  more  than  half  an  acre  for  manse-ground,  that  will  not  hinder  him  from 
getting  four  acres  for  glebe. 

Hailes.  The  heritors  are  too  strict  in  their  calculations  :  they  even  com- 
pute the  church-yard,  which  certainly  cannot  be  designed  either  for  glebe  or 
grass.  If  they  allow  the  minister  to  pasture  his  cattle  there^  they  allow  what 
they  have  no  right  to  do  ;  for,  although  the  church-yard  may  be  the  property 
of  the  heritors,  as  every  subject  must  have  a  proprietor,  yet  it  is  a  property  sub 
modOf  and  cannot  be  either  ploughed  or  pastured :  the  fisher's  road  must  be 
deduced  ;  for  it  is  plain  that  the  minister  could  not  effectually  plough  it  up : 
were  he  to  attempt  tnis,  his  corn  would  be  trod  down.  The  case  is  much  tne 
same  as  to  the  other  road ;  for,  if  the  parishioners  have  been  in  the  practice  of 
going  that  way  every  Sunday,  it  will  not  be  in  the  minister's  power  to  exclude 
them.  A  glebe  of  four  acres,  with  two  roads  or  paths  through  it,  would  not 
amount  to  what  the  law  meant  to  give  :  it  is  four  acres,  minus  the  roads. 

Gardenston.  We  ought  to  give  a  liberal  interpretation  to  the  judicious  or- 
dinance of  our  ancestors :  a  road  is  no  more  arable  ground  than  a  rock  is. 

Covington.  Were  a  designation  to  be  now  made,  I  would  not  scruple  at 
four  and  a  half  acres  for  manse  and  glebe.  But  if  the  minister  has  possessed 
less  than  half  an  acre  for  manse,  I  would  not  give  him  more :  my  only  doubt 
is  as  to  the  private  road. 

On  the  2oth  June,l778,  "  The  Lords  repelled  the  reasons  of  reduction,  as  to 
the  glebe.'* 

Westhall.  As  to  the  grass,  I  am  for  repelling  the  reasons  of  reduction : 
ever  since  the  decision  in  171S>  a  distinction  has  been  made  between  outfield 
and  croft  land.  Formerly,  the  ground  in  question  was  a  wilderness,  and  now  it 
is  good  land  by  the  industry  of  the  minister :  shall  his  industry  have,  the  efiect 
of  cutting  him  out  ? 

Hailes.  I  view  the  case  in  a  very  different  light.  Were  a  glebe  to  be  de- 
signed  at  this  moment,  it  would  be  designed  out  of  that  verv  ground  which  has 
been  designed  for  grass  :  now,  it  seems  inconsistent  with  the  words  and  spirit 
of  the  statute,  that  the  same  ground  should  be  designable  both  for  glebe  and 
grass.  The  former  state  of  the  ground  is  out  of  the  auestion :  we  must  consider 
what  the  ground  is  when  grass  comes  to  be  designed.  I  will  illustrate  this  by 
a  familiar  example :  the  ground  to  the  west  of  Tranent  has  been  long  under 
culture :  to  the  east  has  been  newly  brought  into  culture.  Suppose  that  at  this 
time  the  minister  of  Tranent  should  have  occasion  to  pursue  for  a  designation 
of  glebe  and  grass,  would  you  give  him  his  glebe  on  the  west,  and  his  grass  out 
of  the  cultivated  fields  oa  the  east,  because  you  have  always  seen  the  one  up- 
der  culture^  and  have  remembered  the  other  a  wilderness.  That  this  minister's 
industry  has  improved  the  ground  allotted  for  grass,  is  a  circumstance  of  no 
moment :  'he  improved  it  as  any  other  tenant  would  have  done ;  and  the  ground 
must  be  considered  as  if  it  haa  been  in  the  possession  of  any  other  tenant.  The 
grass  is  not  designed  to  a  particular  minister,  but  to  the  minister  serving  the 
cure.  If  the  defender's  successor  had  been  pursuing  for  a  designation  of  grass^ 
he  could  not  have  pleaded  that  this  ground  ought  not  to  be  denied  to  him,  as 
having  been  improved  by  the  industry  of  his  predecessor  j  and  so  rendered  dif. 
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feretit  from  what  it  had  formerly  been :  I  therefore  think  that  this  designation 
of  grass  must  be  reduced. 

Braxfield.  Of  the  opinion  last  delivered :  I  have  frequently  had  occasion  to 
consider  tibe  words  of  tne  statute  1663,  and  I  confess  that  I  never  saw  much 
sense  in  the  distinction  there  laid  down.  But,  as  the  act  is  conceived,  I  must 
^ve  it  a  suitable  interpretation,  and  one  agreeable  to  its  words.  If  this  ground 
is  designed  for  grass,  we  take  away  the  exception  in  the  Act  of  Parliament  al- 
together. If  former  times  were  to  be  looked  into,  no  lands  whatever  would  be 
excluded.  That  the  present  incumbent  has  improved  the  grounds  is  nothing  to 
the  purpose :  the  heritor  must  have  the  benent  of  the  improvements.made  by 
his  tenant.  A  distinction  was  made,  in  the  practice  of  the  Court,  between  out- 
field and  infield,  whereof  the  one  was  constantly  cropt,  and  the  other  only  oc- 
casionally ;  but  there  is  no  room  for  any  such  distinction  here. 

Covington.  If  the  principles  adopted  by  the  minister  were  to  be  received, 
there  would  not  be  an  hundred  acres  in  Scotland  exempted  by  the  statute  1663. 
The  very  next  lands  to  those  in  question  were  designed  as  glebe :  if  they  were 
such,  as  the  minister  contends,  no  glebe  at  all  ought  to  have  been  designed. 
There  was  no  subject  for  a  glebe ;  and  sixteen  soums  of  grass  ought  to  have 
been  designed. 

Kaimes.  The  state  of  the  country,  when  the  statute  1663  was  made,  ought 
to  be  considered  c  the  difference,  at  that  time,  between  outfield  and  infield  was 
universal :  The  infield  was  dunged ;  the  rest  was  merely  for  feeding  cattle.  Some 
crops  of  oats  were  occasionally  taken,  and  then  the  land  was  rested  or  left  ley : 
the  minister  could  not  be  allowed  his  gi^ss  out  of  the  infield  or  croft  land.  Al- 
terations in  husbandry  were  introduced ;  and  men  discovered  that  outfield  was 
not  naturally  bad,  but  that  it  might  be  improved  by  proper  cultivation.  Thus, 
circumstances  are  changed.  What  rule  is  it  that  we  must  follow  ? — for  the  land 
is  no  longer  outfield. 

Gardenston.  I  repeat  my  former  observation, — ^that  the  statute  1663  ought 
to  receive  a  liberal  interpretation :  it  gives  a  coifopetency  of  ground  to  ministers, 
and  no  more  than  a  competency.  I  would  consider  what  the  state  of  the  ground 
has  been  within  the  memory  of  man,  or  for  many  years.  We  ought  not  to  in- 
terpret the  word  arable  in  Uie  very  strictest  sense.  Now,  all  lands  are  arable, 
and  the  tops  of  mountains  are  ploughed :  take  the  statute  in  that  light,  and 
you  exclude  ministers  altogether. 

Justice-^Clerk.  I  am  not  a  legislator.  I  must  interpret  the  law  that  lies 
before  me :  the  law  says,  that  the  designation  of  grass  must  not  be  made  out  of 
arable  land ;  and,  by  giving  a  succedaneum  of  Li»20  Scots,  points  out  what  it 
apprehended  the  general  value  of  the  grass  to  amount  to.  In  estimating  the 
nature  of  the  ground,  we  cannot  go  back  to  a  remote  period ;  we  must  consider 
what  is  the  abiding  state  of  the  land.  It  is  of  no  consequence  that  the  improve- 
ment was,  in  a  great  measure,  made  by  the  present  incumbent.  I  would''  not 
hold  every  parcel  of  ground  to  be  arable,  because  it  happened  to  be  ploughed 
in  the  year  of  the  designation.  According  to  the  common  course  of  outfield  la- 
bouring this  would  be  an  interpretation  of  the  statute  too  literal ;  but,  on  the 
other  hand,  I  cannot,  in  a  fair  construction  of  the  statute,  give  away  from  the 
heritor  so  valuable  a  property,  for  the  accommodation  of  the  minister. 

5  r 
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On  the  26th  June  1778,  "  The  Lords  sustained  the  reasons  of  reduction  as  to 
the  grass.'* 
Act*  D.  Rae.    Alt.  A.  Crosbie. 
Reporter^  Covington. 
Diss.  Westhall,  Kennet,  Gardenston. 


1778.    Juh/  2.    Sir  Laurence  Dundas  against  Arthur  Nicolson  and  Robert 

Hunter. 

MANSE. 
Tbe  Superior  not  liable  to  be  assessed  for  the  expense  of  building  the  manse. 

[^Faculty  Collection,  VII I.  42;  Diet.  8511.3 

MoNBODDo.  The  superior  is  not  liable  in  the  burden  in  question,  but  only- 
landholders  who  have  the  dominium  utile.  There  is  a  valuation  here  by  mark 
and  penny  lands,  older,  perhaps,  than  the  valuation  by  old  extent.  Cess  and 
parochial  burdens  are  to  be  viewed  differently :  a  proprietor  has  a  family  in  the 
parish, — a  superior  has  not.  It  does  not  appear  that  there  has  been  any  con- 
stant practice  ;  and  we  know  nothing  of  any  practice  before  1731.  As  to  the 
practice  through  Scotland,  it  is  so  various  that  no  rule  can  be  discovered.  The 
feuars  here  ought  to  have  insisted  only  for  deduction  of  the  feu-duties,  payable 
to  Sir  Laurence  Dundas ;  but  that  would  have  laid  no  additional  burden  on 
Sir  Laurence  Dundas. 

Braxfield.  I  can  discover  nothing  from  the  inquiries  made,  as  to  prac- 
tice, which  may  have  influence  on  this  cause.  A  superior^  in  the  sound  con- 
struction of  the  statute,  is  not  to  be  held  as  a  proprietor  or  heritor.  Ail  pa- 
rochial burdens  fall  to  be  laid  on  the  dominium  utile,  such  as  poors'  rates  and 
schoolmasters'  salaries,  statute-work  for  the  repairing  of  highways,  on  this  prin- 
ciple, that  cujus  est  commodum  ejus  et  incommodum.  The  case  of  repairing  the 
manse  is  the  same  with  the  case  of  building  a  church  :  they  who  have  only  a 
right  of  superiority  have  no  share  in  the  division  of  a  church.  The  superior  is 
not  entitled  to  set  his  foot  within  the  church,  or  even  within  the  parish.  The 
valued  rent  is  the  general  rule  for  parochial  burdens ;  and,  upon  the  whole,  it 
is  a  good  rule  ^  but  when  it  chances  not  to  be  equitable,  it  is  departed  from  ;  as 
in  the  case  of  a  royal  burgh,  where  there  is  a  landward  parish. 

Kaimes.  The  practice  is  so  various  that  it  determines  nothing.  I  am  con- 
vinced bv  Lord  Braxfield's  argument,  so  far  as  it  relates  to  the  case,  where  the 
superior  nas  only  right  to  blanch  duties.  But,  in  feu-holdings,  the  superior  has 
a  material  interest;  for  his  feuars  are,  in  reality,  tenants,  although,  by  the  fall 
in  the  value  of  money,  the  feu-duty  ceases  to  have  the  effect  now  which  it  ori^ 
ginally  had  ;  and  the  interest  of  the  vassal  becomes  greater.  But  what  if  the 
superior,  instead  of  feuing  out  the  whole,  should  oaly  feu  out  a  part  of  the  estate? 
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Braxfield.  At  first  sight  it  may  9ound  pretty  well,  that  the  superior  should 
pay  as  he  has  feued  out  the  lands  at  the  rent.  But  take  it  the  other  way,  and 
answer  this  question  : — Could  the  superior,  who  has  feued  out  the  lands  at  the 
rent,  claim  the  whole  area  of  the  church,  and  exclude  the  vassds  altogether  ? 

On  the  ed  July  I778,  "  The  Lords  found  the  letters  orderly  proceeded,  and 
assoilyied  Sir  Laurence  Dundas  from  the  declarator  j  and,  22d  July  I778,  ad- 
hered." 

For  Sir  L.  Dundas,  D.  Rae.     Alt.  R.  Blair. 
Reporter,  Covington. 


1778.    July  11.    Matthew  Donaldson  against  Patrick  Reid. 


BENEFICIUM  COMPETENTI.M.—CESSIO  BONOBUM. 

Decree  of  Cessio  no  bar  to  diligence  against  effects  acquired  by  the  debtor  afler  the  date  of 

the  decree. 

IFaculty  Collection,  VIII.  52  j  Dictionary,  1S92.] 

Braxpield.  Here  is  a  general  question  ;  and  there  are  no  decisions  to 
guide  us.  I  cannot  agree  in  general  to  the  proposal  of  a  .condescendence.  The 
charger  says  that  he  does  not  ask  any  personal  diligence.  If  the  suspender  has 
no  effects,  where  is  the  hurt  of  the  charge  ?  If  he  has,  why  should  the  charge 
be  suspended  ?  It  is  only  by  means  of  legal  diligence,  such  as  arrestments 
and  forthcomings,  that  the  effects  can  be  discovered.  When  a  creditor  goes  on 
in  diligence,  it  is  the  duty  and  business  of  the  bankrupt  to  condescend  on  Jiis 
funds,  in  order  that  it  may  be  seen  what  ought  to  be  allowed  on  account  of 
the  beneficium  competentice. 

Covington.  We  cannot  require  the  creditor  to  condescend  on  the  funds 
belonging  to  his  debtor.  We  will  not  suffer  diligence  to  be  stopt  on  that  ac- 
count. Let  the  diligence  go  on,  and  then  we  shall  know  whether  the  debtor 
ought  to  have  the  beneficium  competentice?  At  present  the  complaint  is  pre- 
mature. 

Justice-Clerk.  The  cessio  bonorum  does  not  take  awav  the  debt ;  neither 
does  it  suspend  the  diligence;  so  fat  as  is  consistent  with  the  nature  of  the 
cessio.  Should  the  creditor  be  so  ill  advised  as  to  attemnt  to  poind  the  bed,  or 
wearing  apparel  of  the  debtor,  it  will  then  be  time  enough  to  stop  him.  Should 
the  creditor  do  any  wrong,  the  Court  is  open  to  the  bauKrupt. 

On  the  11th  July  1778,  "The  Lords  found  the  letters  orderly  proceeded/' 

Act.  J.  M'Laurin.    Alt.  W.  Baillie. 

Reporter,  Kennet 
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1778.    July  18.      Alexander  Mair  against  James  Shakb. 

JURISDICTION. 

Competency  of  the  Court  of  Seoaoa  to  an  ac^n  on  %  htAteirf^  ad  dvikm  effictum^  in  the  first 

instance. 

» 

{^Faculty  CoUection,  VIII.  53 ;  Dkt.  74210 

Hailes.  The  defender  says  that  this  is  of  the  nature  of  a  criminal  libel,  be- 
cause it  is  in  the  form  of  a  syHogism  :  but  all  libels,  whether  civil  or  criminal,  are, 
or  ought  to  be  in  the  form  of  a  syllogism.  The  libel  before  us  is  altogether  civil ; 
for  there  is  neither  instance  nor  concourse  of  a  public  prosecutor.  A  conchi- 
sion  for  damages  is  civil,  and  independent  of  a  conclusion  for  punishment.  The 
fabt,  in  different  lights,  may  be  tried  in  a  Court  having  criminal  jurisdiction,  in 
the  first  instance^  and  in  %  civil  court,  which  has  not  such  jurisdiction. 

Braxfield.  There  may  be  a  claim  for  damages  in  this  Court,  although  a 
civil  court ;  for  an  action  arising  tx  delicto^  may,  in  its  nature,  be  only  rd  per^ 
secutoria.  A  man  who  bums  my  house  may  be  iianged,  and  yet  I  may  bring  a 
civil  action  against  him  for  reparation. 

Elliock.  I  thought  that  here  there  was  a  drunken  idle  squabble,  not  fit  for 
the  cognisance  of  this  Court. 

Justice-Clsrk*  If  the  pursuer  is  unreasonable,  and  brings  an  action  before 
this  Court  without  sufficient  cause,  ne  may  be  censured  for  his  litigiousness ; 
but  still  the  action  seems  to  be  competent.  It  matters  not  that  there  is  a  con- 
clusion for  solatium :  that  will,  in  the  end,  be  found  to  be  only  another  name 
for  damages.  I  am  informed,  that,  in  I76S,  the  Lords  sustained  their  jurisdic- 
tion in  a  similar  cause  fi'om  Irvine^ 

On  the  18th  July  I778,  '« The  Lords  sustained  action ;''  altering  Lord  El- 
liock's  interlocutor. 

Act.  Henry  Erskine.    AU.  Charles  Hay. 


1778.  July  3,  and  9A.    James  Sellabs  against  Ninian  Anderson. 

LAWBURROWS. 

After  appUcattoa  for  letters  of  lawborrows,  and  oath  that  he  dreads  bodily  harm,  the  person 
who  applies  is  not  heund  to  specify  the  facts  on  which  his  application  proceeded. 

IFac.  Coll.  nil.  U  i  Diet.  80*2.] 

Hailes.  The  defender  has  argued  at  great  length  from  the  analogy  between 
the  law  of  England  and  Scotland.  He  argues  well  as  to  a  presumed  analogy 
between  the  ancient  laws  of  the  two  countries ;  for  anciently  there  was  such  a 
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resemblance  as  to  make  us  apt  to  mistake  the  one  for  the  other*  But,  when  the 
defender  comes  to  more  recent  times,  his  argument  is  defective :  he  auotes 
a  positive  statute,  in  the  reign  of  James  I,  which  improved  the  law  of  England  s 
and  he  supposes,  that,'  by  analogy,  the  positive  enactments  of  an  English  sta- 
tute should  be  held  to  be  the  law  of  Scotland  also.  But,  if  our  practice  needs 
correction,  it  must  be  corrected  by  statute,  as  in  England.  "The  Act  1429 
se3ras  to  imply  that  the  oath  of  party  is  sufficient  proof.  I  do  not  doubt  that 
parties  sometimes  swear  rashly ;  and  that  they  might  be  punished  for  perjury, 
could  evidence  be  obtained  for  that  end. 

MoNBODDo.  The  number  of  lawburrows  on  record  is  very  great;  but 
there  is  no  example  of  an  action  like  this.  If  a  person  swears  that  he  appre- 
hends danger,  it  is  ail  that  the  law  of  Scotland  requires. 

Bbaxfisld.  The  great  use  of  lawbunrows  is  to  quiet  the  minds  of  the 
lieges.  Some  people  are  frightened  for  little :  but  even  such  timorous  people 
must  be  made*  easy.  It  often  happens  that  a  proof  of  the  danger  appre- 
hended is  impossible ;  as  when  one  man  whispers  threatenings  into  ^  the  ear  of 
another.  If  a  person  applies  for  lawburrows,  he  may  be  interrogated  as  to  his 
cause  of  fear ;  and,  if  he  has  no  reasonable  cause  of  fear,  the  judge,  may 
refuse  the  lawburrows,  and  this  will  satisfy. the  man  that  he  was  afraid  without 
cause.  If  a  person  set  forth  particular  facts,  and  such  facts  are  afterwards  dis- 
proved, he  will  be  punishable  :  he  may  even  be  prosecuted  for  perjury. 

Covington.  The  oath  made  is  sufficient  to  justify  the  judge  in  granting  the 
lawburrows ;  but  still  the  person  applying  must  justify  his  charge.  This  pre- 
cisely corresponds  to  another  part  of  our  law,  a  warrant  to  apprehend  on  medi- 
tatio  JitgcB.  Lord  Bankton,  treating  of  lawburrows,  says  that  the  defender 
may  insist  on  the  pursuer's  particularising.  If  a  pursuer  specifies  facts  which 
cannot,  from  the  nature  of  the  thing,  be  proved  otherwise  than  by  oath  of  the 
party,  his  oath  will  be  sufficient :  but  that  applies  not  to  the  present  case,  where 
the  pursuer  says  he  can  prove ;  therefore  there  are  witnesses. 

Ejennet.    This  case  differs  froqa  that  of  an  oath  with  respect  to  a  meditatio 
Jugas  ;  for  there  there  is  somethiuj?  tangible,  whereas  here  the  question  is  as 
to  what  a  man  inwardly  dreads.    If  the  application  for  lawburrows  is  malicious, 
the  defender  may  bring  evidence  of  that ;  but  still  the  om^  probandi  is  incum- 
bent on  him,  not  on  the  pursuer. 

Westhall  observed  that  the  law  of  Scotland  and  the  law  of  England  are 
still  the  same  as  to  this  subject,  with  the  single  exception  of  applications  made 
in  Westminster  Hall,  in  virtue  of  the  statute  of  King  James  Y I. 

Kaimes.  I  could  wish  that  the  law  of  Scotland  stood  in  this  case,  as  in  all 
other  complaints,  that  the  party  charged  should  be  caUed,  to  say  what  he  has 
to  offer  in  defence.  Things  of  a  private  nature  are  not  capable  of  proof:  all 
that  remains  is,  that,  when  a  weak  person  dreads  harm  vdthout  cause,  and  he 
swears,  .without  objection  made,  there  the  matter  must  rest.  After  an  oath 
made,  it  is  too  late  to  enter  into  any  discussion  of  his  causes  of  dread.  There 
may  be  no  dagger  and  yet  a  great  deal  of  Jear.  The  defender  may  still  prove 
malice ;  and>  if  he  does,  the  lawburrows  will  be  recalled,  and  the  person  ap- 
plying for  the  letters  of  lawburrows  will  be  punished.  Tlie  act  of  James  VI. 
in  England  went  bevond  the  bounds  of  reformation,  in  so  much  diat  I  do  not 
know  o£  any  action  having  been  brought  on  that  act. 
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•  On  the  3d  July  1778,  "  The  Lords  found  that  it  was  not  incumbent  on  the 
defender  to  justify  the  grounds  of  his  application  for  lawburrows  j"  altering 
Lord  Covington's  interlocutor. 

Jet.  R.  Cullen.     Alt.  W.  Craig. 

Diss.  Covington,  Ankeryille. 

1778.  Julj/  22.  Justice-Clerk.  I  was  not  present  when  the  former  judg- 
ment was  pronounced.  I  think  it  agreeable  to  law.  This  writ  of  lawburrows 
is  one  of  the  oldest  writs  known  among  us.  I  am  not  for  departing  from  what 
I  always  understood  to  be  the  rule  of  our  law.  It  is  true  that,  in  different  in- 
ferior jtirisdictions,  different  regulations  prevail ;  and  we  are  told  that  the  sbe- 
riff  of  Edinburgh  does  not  grant  warrant  for  lawburrows  till  after  forty-eight 
hours.  This  may  be  right ;  but  it  is  not  the  general  practice.  If  you  require 
a  condescendence  and  a  proof,  the  consequences  would  be  fatal ;  for  lawbur- 
rows is  particularly  aimed  at  private  malice,  which  cannot  be  proved,  and  which 
is  often  exerted  in  conveying  alarms  when  there  is  no  serious  intention  of 
doing  hurt. 

Gardenston.  When  there  are  witnesses  present  there  is  no  occasion  for 
lawburrows,  for  then  there  is  a  manifest  breach  of  the  peace,  which  of  itself  is 
sufficient  to  warrant  a  prosecution. 

Covington.  This  applies  not  to  the  present  case  ;  for  the  party  offered  to 
prove  by  witnesses. 

Gardenston.     His  offer  was  rash ;  his  retracting  prudent. 

Justice-Clerk.  We  will  not  cut  a  man  out  of  his  just  right  because  he  has- 
tily offered  to  prove  before  an  Ordinary  what  he  was  not  obliged  to  prove. 

On  the  22d  July  1778,  "  The  Lords  refused  the  petition,  and  adhered  to 
their  interlocutor  of  the  3d  instant." 

For  the  petitioner, — R.  Cullen. 


1778.    Jwfy  28.     Alexander  Speirs,  &c.  against  Thomas  Dunlop,  &c. 

PROVISION  TO  HEIRS  AND  CHILDREN. 
Powers  of  the  Father  over  a  Subject  provided  to  the  Heirs  of  the  Marriage. 

IFac.  Coll.  VIII.  6a ;  Diet.  13,026.] 

Gardenston.  The  question  is  on  an  important  branch  of  our  law,  the  ef- 
feet  of  settlements  on  heirs  of  a  marriage.  I  think  that  a  father  has  power  to 
make  a  settlement  like  the  present  one,  when  the  son  is  bankrupt.  The  right 
of  the  son  is  a  contingent  right,  and  it  may  be  disappointed  by  the  father  con- 
tracting  debt  or  by  the  predecease  of  the  son.     The  intent  of  the  marriage- 
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contract  is  to  make'  a  settlement^mfVi^.     I  am  confirmed  in  this  opinion  by 
the  decisions  in  the  cases  of  Cummerhead  and  Dick. 

Covington.  I  am  not  for  extending  the  powers  given  by  law  or  practice 
to  fathers.  The  plain  purpose  of  this  settlement  is  to  disappoint  the  creditors 
of  James  Dunlop.  That  a  spn's  right  under  a  marriage-contract  may  be  diS' 
appointed  in  some  cases  is  true.  The  father  may  burden  ;  but  still  there  is  a 
personal  action  against  him  for  disburdening  the  estate  settled  by  marriage* 
contract. 

Hailes.  To  this  I  have  only  to  add,  that  the  case  of  Dick  was  understood 
by  the  Court  to  respect  a  very  general  clause  of  conquest,  and  that,  in  its  de- 
liberations and  judgment,  it  avoided  the  point  now  in  controversy.  As  to  the 
case  of  Cummerhead,  as  commonly  related,  I  shall  only  say  that  I  do  not  ad- 
mire the  judgment. 

MoNBODDO.  Here,  not  only  Xhejides  tabularum  nuptialium,  but  also  the  in- 
terest of  creditors  is  concerned.  The  creditors  trusted  to  the  prospect  of  suc- 
cession in  the  son  :  here  the  father  has  made  a  deed  depriving  the  son  of  the 
suQcession,  and  disappointing  his  creditors.  This  is  very  like  fraud.  The  father 
had  no  such  powers.  A  son,  by  a  settlement  in  a  marriage-contract,  has  no  more 
but  a  spes  successionis :  he  cannot,  however,  be  deprived  of  it  by  any  gratui- 
tous deed  of  the  father.  Even  the  provisions  made  by  the  father  to  younger 
children  must  be  rational  to  be  effectual.  If  we  give  any  farther  powers  to  the 
father,  we  cannot  draw  the  line,  and  the  powers  of  the  father  will  become  ar- 
bitrary. 

Justice-Clerk.  The  question  here  is  as  to  a  small  estate ;  but  the  rule 
established  here  will  take  place  in  the  settlements  of  the  greatest  families. 
Whenever  there  is  a  marriage-contract  without  an  entail,  such  a  provision,  al- 
though it  only  gives  a  spes  successionis,  or  an  eventual  right,  cannot  be  disap- 
pointed by  gratuitous  deeds  of  the  father.  It  is  so  much  3.  jus  crediti,  that,  if 
the  father  has  any  separate  estate,  he  is  obliged,  out  of  it,  to  make  good  the  sub- 
ject in  the  marriage-contract.  There  may  be  a  jus  qucesitum  in  an  eventual 
right :  here  the  event  has  happened,  for  the  father  is  dead,,  and  the  son,  or 
his  creditors,  claim.  How  can  a  right  become  caduciary  because  the  person 
having  the  right  is  bankrupt  ?  I  know  of  no  such  principle  in  any  law.  Aju 
honest  man,  become  bankrupt,  wishes  to  satisfy  his  creditors  with  the  loss  of 
his  estate  :  how  can  the  father  exheredate  this  honest  bankrupt  ?  Suppose 
that  James  Dunlop  should  retrieve  his  circumstances,  he  will  find  himself  dis- 
inherited. I  should  be  sorry  to  see  every  settlement  in  marriage-contracts  ren^ 
dered  arbitrary  from  considerations  of  the  state  of  the  heir  of  the  marriage. 

Kennet.  The  general  argument  comes  before  us,  and  I  think  that  is  in 
favour  of  the  pursuers.  There  were  specialties  in  the  case  of  Cummerhead, 
particularly  the  son's  acceptance :  but,  at  any  rate,  a  single  decision  is  not  sufl 
ficient  to  nx  the  law  :  the  father  cannot  arbitrarily  withdraw  the  subject  from 
the  creditors  of  the  heir  of  the  marriage. 

On  the  28th  July  1778,  "  The  Lords  found  that  Garnkirk  could  not  disap- 
point the  heir  of  the  miarriage  by  the  settlement  under  reduction.!* 

Act.  Alt.        I 

Reporter,  Kennet 
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1777.    July  18.  November  SI  and  July  28|  1778.    Georob  Mtxirito  of  Poivtz- 

FIELD  against  Mr  Alexander  Wood  and  Others. 

INHIBITION. 

f 

An  Inhibition  found  eflfoctual  to  secure  a  preference  in  competition  with  arresters  of  the 

price  after  sale. 

[Mor.  Inhib.^^App.  No.  /.] 

Braxfield.    The  cause  has  been  well  pleaded  on  both  sides.    I  view  the 
case  in  the  same  light  as  if  the  debt  haa  still  stood  in  the  person  of  Cap^ 
tain  Sutherland  and  not  in  Pointzfield,  the  purchaser  of  the  estate ;  for  the 
one  steps  into  the  shoes  of  the  other ;  and  it  was  natural  and  proper  for  the 
purchaser  to  acquire  a  debt  secured  by  inhibition.     I  do  not  controvert,  that 
inhibition  is  only  a  prohibitory  diligence,  and  not  of  itself  sufficient  to  carry 
right  to  the  lands,      i^omethmg  more  must  be  done :  the  creditor  inhibiting 
must  adjudge,  and  pursue  maills  and  duties.     But  still  there  is  a  preference ; 
and  I  have  seen  it  allowed  in  rankings  of  creditors  in  the  Outer-house,  though 
I  do  not  know  that  the  question  has  ever  been  brought  into  the  Inner-house. 
The  sale  is  good  against  the  creditors  who  had  used  no  diligence.     It  might 
be  set  aside  by  the  creditor  inhibiting,  not  totally  but  to  a  certain  efiect, 
that  of  benefiting  himself  by  drawing  payment.     It  must  follow,  that  the  pur- 
chaser is  not  bound  to  pay  till  the  inhibition  is  purged.     If  this  is  good  law 
between  the  seller  and  the  purchaser,  how  can  it  be  otherwise  between  the 
creditors  of  the  seller  and  the  purchaser  ?  It  is  in  vain  to  say  that  Pointzfield 
purchased  spreto  mandato  inhilntioms.    This  is  strange  language  in  the  mouths 
of  the  creditors,  whose  only  claim  is  upon  the  price  in  consequence  of  that 
sale.     The  arresting  creditors  can  never  draw  till  the  inhibition  is  purged.     It 
is  the  nature  of  an  adjudication  that  one  may  adjudge  when  he  pleases  :  and 
here  there  is  an  adjudication  which  is  good :  it  is  good  even  before  reduction, 
and  it  would  be  good  even  after  the  purchaser  was  infeft.     It  is  urged,  ''  that 
an  inhibiting  creditor  is  only  entitlea  to  reduce  when  hurt,  but  that  here  there 
is  no  hurt ;  for,  if  he  had  ai^udged,  then  the  other  creditors,  whose  debts  were 
prior  to  the  inhibition,  would  have  adjudged  also,  within  year  and  day.''     But 
this  takes  it  for  granted  that  in  law  all  creditors  are  held  to  be  vigilant,  whereas 
the  contrary  is  the  fact ;  and,  in  law,  there  are  vigilant  and  there  are  dormant 
creditors.     Here  there  were  dormant  creditors,  who  neglected  their  interest. 
This  is  the  great  ground  of  reducing  trust-rights,  that  they  are  executed  to  the 
prejudice  of  vigilant  creditors.     It  is  observed,  '*  that  Pointzfield  gets  more  by 
the  will  of  the  letters  having  been  contravened  than  he  would  have  got  if  they 
had  been  obeyed."      This  observation,  if  just,  would  put  an  end  to  inhi- 
bitions ;  for  inhibition  is  of  no  value  unless  when  the  letters  are  contemned. 

Monboddo.     I  have  not  yet  discovered  the  ratio  dubitandi  in  this  case.     It 
just  resolves  into  this :  Whether  is  Pointzfield  the  purchaser  of  the  estate,  and, 
having  acquired  Captain  Sutherland's  debt,  barred  from  taking  the  benefit  of 
the  inhibition  ?     ^s  the  seller  did  not  purge,  according  to  paction,  what  was 
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there  more  natural  than  for  the  purchaser  to  acquire  the  bond  ?  Hence  the 
case  comes  to  this  abstract  poin^  Whether  is  the  inhibitor  to  have  any  ad- 
vantage? I  never  heard  before  of  a  competition  between  an  inhibitor  and 
an  arrester,  and  I  hope  I  shall  never  ^hear  of  it  again.  The  question  has  been 
asked,  Why  -did  not  the  inhibitor  arrest  ?  The  answer  is  obvious  :  Adjudica- 
tion is  a  fit  diligence  to  follow  inhibition  but  not  arrestment :  it  was  not  com- 
petent to  arrest :  the  inhibitor  challenges  the  arrestmeift  because  he  chall^dges 
the  sale.  As  to  the  claim  of  a  pari  passu  preference,  the  inhibition  cannot 
draw  when  nothing  follows ;  but  here  it  has  been  followed  by  adjudication.  It 
is  said,  as  an  argument  for  the  pari  passu  preference,  chat  the  creditors  also 
have  adjudged  within  the  year :  but  there  is  a  medium  impedimentumt  the  in- 
feftment  by  Pointzfield :  the  creditors  might  have  obtained  a  preference  by 
adjudging,  even  after  the  sale,  if  before  the  infeftment ;  but  this  they  have 
neglected  to  do,  and  we  cannot  remedy  their  neglect. 

Kaikes.  Inhibition. is  personal,  and  does  not  create  any  real  lien  :  it  prohi- 
bits selling  or  contracting  debt  When  nothing  is  done  spreta  inkibitione^  the 
inhibition  has  its  effect  t  but,  if  the  land  is  sold,  it  is  no  sale  quoad  the  inhi- 
bitor ;  he  may  still  carry  off  the  estate  quandocunque.  With  regard  to  the  pur- 
chaser, an  inhibition  is  an  incumbrance  with  a  vengeance.  Pointzfield  pur- 
chased a  debt  secured  by  inhibition.  This  was  for  the  benefit  of  all  concerned  ; 
for  the  price  could  not  be  paid  till  the  incumbrance  was  cleared.  Pointzfield 
cannot  be  obliged  to  give  up  the  incumbrance  before  the  money  is  paid  which 
it  cost  him. 

Justice^Clerk.  There  seems  little  difference  in  principles.  I  doubt  as  to 
the  latter  part  of  Lord  Kaimes's  opinion,  that  Pointzfield  is  only  entitled  to 
draw  what  he  paid  Captain  Sutherland.     His  author  had  nothing  to  do  but  to 

Eroduce  his  inhibition,  which  gave  him  a  preference.  He  might  have  given 
is  right  away,  or  sold  it  at  a  compounded  sum.  The  purchaser  from  him  must 
still  be  in  the  same  case  with  him.  From  Mr  BoswelPs  report,  I  suppose  that 
an  erroneous  practice  has  crept  into  rankings  :  the  hearing  was  well  oestowed 
for  correcting  that  error. 

Elliock.  I  was  by  no  means  clear,  but  I  thought  that  Pointzfield  had  so 
carried  on  his  cause  as  to  be  liable  to  a  personalis  exceptio. 

President.  An  inhibition,  give  it  what  name  you  please,  is  calculated  to 
embarrass  the  estate  of  the  person  inhibited.  It  can  be  removed  only  in  one 
of  three  ways, — ^it  must  be  purged,  discharged,  or  the  purchaser  must  be  al- 
lowed to  retain  his  debt.  Supposing  Captain  Sutherland  w^re  in  the  field,  the 
Eurchaser  might  require  the  inhibition  to  be  purged  or  discharged,  or  else  to 
e  at  liberty  to  retain  the  pricCi  The  creditor  can  only  take  what  the  seller 
could,  that  is,  the  price  alter  the  debt  secured  by  inhibition  was  paid.  I  can- 
not make  any  difference  between  Pointzfield  and  Captain  Sutherland,  his  au- 
thor. There  is  no  occasion  for  an  adjudication  or  a  reduction  :  there  is  a  pre- 
ferable debt,  and  it  behoved  to  be  taken  away  at  any  rate.  I  once  thought 
that  the  parties  might  have  been  brought  in  pari  passu  ;  but  now  I  cannot  dis- 
cover any  sufficient  ground  for  that.  Lord  Kaimes's  difficulty  is  removed ;  for 
the  full  price  was  paid  by  Pointzfield  to  Captain  Sutherland.  If  it  ^had  not 
been  so,  I  should  still  have  inclined  to  the  opinion  of  Lord  Justice-Clerk. 

5  K 
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On  the  18th  July  1777,  *'  The  Lords  preferred  Pointzfield  on  the  inhibi- 
tion ;''  altering,  after  a  hearing  in  presence,  the  interlocutor  of  Lord  Elliock. 
For  Pointzfield,— llay  Campbell,  H.  Dundas.    Alt.  C.  Hay,  D.  Rae* 

1777.  November  21.  Gardekston.  I  did  not  vote  when  the  cause  was 
advised ;  but  I  have  since  considered  it,  and  I  am  clearly  of  the  opinion  of  the 
interlocutor.  If  you  do  not  give  this  preference  to  the  inhibition,  you  set  aside 
inhibitions  altogether.  There  can  be  no  sale  with  re^ct  to  the  inhibitor,  be- 
cause the  sale  is  spreta  auctoritate  of  the  inhibition.  The  creditor-inhibitor  may 
be  forced  to  adjudge ;  but  to  what  purpose,  when  he  is  secured  without  it  ? 
This  would  only  be  to  multiply  expenses.  How  can  the  arrester  of  a  price  com- 
pete with  an  inhibition  ? 

Braxfield.  I  am  firmly  of  opinion  as  to  the  general  point.  It  was  said 
that  it  sounded  odd  that  an  inhibiting  creditor  should  draw  without  any  far- 
ther diligence.  In  some  cases  diligence  might  be  necessary }  but  it  is  certain, 
in  practice,  that,  when  no  adjudications  are  led,  and  when  the  competition  is 
between  arresters  and  inhibitors,  monev  is  set  aside  for  inhibitors  without  the 
necessity  of  adjudications,  which  would  only  tend  to  increase  expenses.  As  to 
the  lands  of  Gruids,  being  the  secondj^oxni^  It  is  said  '*  that  Mr  Munro  could 
not  take  infeftment  pendente  lite.**  This  might  be  a  good  argument  as  to  the 
debtor  but  not  as  to  the  purchaser.  If  he  has  a  warrant  for  the  infeftment,  he 
may  go  on,  make  a  race  of  it,  and  see  to  be  before  the  diligence  of  other  cre- 
ditors. As  to  the  third  point,  concerning  the  lands  in  the  neighbourhood  of 
Fortrose,  that  depends  altogether  on  the  nict. 

On  the  2  i  St  November  1777,  *'  The  Lords  adhered,  as  to  the  general  point, 
to  their  interlocutor  of  18th  July  1777f  but  remitted  to  the  Ordinary,  as  to  the 
lands  in  the  neighbourhood  of  Fortrose,  in  which  it  is  alleged  that  Pointzfield 
is  not  infeft." 

Act.  A  Wight.    Alt.  Hay  Campbell. 

[Much  of  the  month  of  December  was  employed  in  hearing  and  determin- 
ing the  great  cause  of  Wilson  against  M^Lean.2 

1778.  July  31.  MoNBODDO.  Mr  Monro  is  entitled  to  draw  in  the  man- 
ner most  profitable  for  himself,  and  to  say  "  there  are  three  debts  secured  by 
arrestment  and  inhibition :  I  will  draw  on  the  arrestments."  If  he  did  this  in 
(Bmulationem  of  Mr  Robertson,  there  might  be  an  objection,  but  what  he  does 
is  clearly  for  his  own  profit.  AH  he  does  is  to  depart  from  his  inhibitioD,  as 
if  it  had  never  been  used :  and  what  is  there  to  prevent  him  ? 

Justice-clerk.  If  the  debts  had  remained  with  the  former  creditors,  the 
consequence  would  have  been  different ;  but  how  can  the  law  make  any  dis- 
tinction ? 

MoNBODDO.  There  was  nothing  to  hinder  Mr  Monro  to  acquire  the  debts 
during  the  dependance :  the  case  would  have  been  difierent  had  preferences 
been  previously  established,  and  2ljus  qtuesitum  to  particular  creditors. 

Covington.  Mr  Munro,  although  purchaser,  might  acquire  the  debts.  Tliis 
often  happens. 
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On  the  3l8t  July  1778,  «  The  Lords  found  that  Mr  Munro  might  draw 
on  his  arrestments,  or  on  his  inhibition,  in  his  choice;''  altering  Lord  EUiock's 
interlocutor. 

Act.  Hay  Campbell.    Alt.  W.  Wight. 


1778.    August  10.    James  Scot  against  John  Bruce  Stewart. 

PRESCRIPTION— UNION— SASINE. 

Vide  supra^  13th  December  1776. 

IFac.  Coll.  VIII.  163;  Diet.  13,519}  Supp.  T.  558.] 

Covington.  I  would  not  incline  to  depart  from  the  Judgment  of  the  House 
of  Lords  in  the  cases  from  the  counties  of  Forfar  and  Linlithgow.  It  is  the 
prerogative  of  the  Crown  to  make  an  union.  Sir  Thomas  Craig  seems  to  ques- 
tion this,  but  the  general  opinion  is  otherwise.  It  is  established,  by  the  judg- 
ment of  the  House  of  Peers,  that  this  privilege  is  communicable;  but  when 
the  Crown's  charter  authorises  infeftment  in  a  particular  place,  I  deny  that 
the  Crown's  disponee  can  authorise  infeftment  in  any  other  place  :  yet  I  think, 
that  as  infeftment  has  been  taken,  and  the  years  of  prescription  have  run,  that 
all  chfiJlenge  is  cut  off.  After  the  years  of  prescription,  I  will  presume  every 
thing,  even  a  dispensation  from  the  Crown. 

Braxfield.  I  do  not  say  that  the  erroneous  practice  in  Orkney  and  Zet- 
land has  been  so  general  as  to  make  me  depart  from  what  I  understand  to  be 
the  law  ;  but  there  has  been  such  a  practice  as  is  sufficient  to  make  me  cauti- 
ous in  throwing  loose  the  titles  of  these  countries.  The  true  question  here  is. 
Whether  is  the  objection  to  the  sasine  extrinsic  or  intrinsic  ?  If  intrinsie,  then 
the  sasine  is  null  from  the  beginning,  and  it  cannot  grow  better  by  being  older. 
A  sasine  may  be  a  good  sasine,  though  not  taken  on  the  grounds  of  the  lands, 
in  consequence  of  a  dispensation  from  the  Crown  ;  if  this  dispensation  is  once 
established,  it  is  in  the  power  of  the  proprietor  to  communicate  it  to  the  per- 
sons to  whom  he  makes  partial  dispositions.  Before  prescription  is  run,  the 
person  who  produces  the  title  must  remove  the  objection  to  it ;  but,  after  the 
prescription,  the  objection  comes  too  late :  it  is  the  great  purpose  of  prescrip- 
tion to  support  bad  titles :  good  titles  stand  in  no  need  of  prescription. 

Kaimes.  You  must  still  begin  with  a  good  titl^  of  possession.  The  char- 
ter  here  is  very  good,  but  the  sasine  is  ex  facie  defective.  The  holder  must 
show  that  it  is  not  defective. 

MoNBODDO.  It  is  established  in  practice,  that  the  Crown  can  give  dispensa- 
tion ;  but  I  am  clear  that  a  subject  cannot  authorise  the  taking  sasine  any 
where  else  than  on  the  lands.  As  to  the  erection  of  an  earldom,  that  makes 
no  difference  :  still  the  sasine  must  be  in  the  place  which  the  charter  mentions. 
It  alters  the  case  greatly,  that  this  challenge  has  not  been  brought  till  after  the 
years  of  prescription.    The  Act  1 617  is  our  magna  charta;  I  should  be  sorry 
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to  see  it  limited.  The  onW  objection  here  is  as  to  the  power  of  the  granter ; 
and  that^  after  the  years  of  prescription,  will  be  presumed. 

Justice-clerk.  The  sound  construction  of  the  Act  16 17  is  of  great  mo- 
ment. The  question  here  is.  Whether  is  the  objection  extrinsic  or  intrinsic  ? 
If  there  is  no  sasine,  there  is  no  right  \  but  here  the  objection  is  altogether  ex- 
trinsic. It  is  an  objection  to  the  title  to  grant  dispensation.  How  can  that 
be  good,  when  jtn  objection  to  the  right  of  the  holder  is  not  good  ? 

On  the  10th  August  1778f  ^^  The  Lords  found  that  the  defender  had  pro- 
duced sufficient  to  exclude ;"  altering  their  interlocutor  of        ■■ 

Act.  D.  Rae.     AU.  Hay  Campbell,  D.  Armstrong. 

No  vote }  but  Eiliock  and  Haues  against  the  interlocutor. 


1778.      November  28.      Lieutenant-Colonel  Campbell  against  Robert 

Scotland. 

INTRINSIC  QUALITY— P^Crraif  ILUCITUM. 

{^Faculty  CoUectioth  VIIL  80 ;  Dictionary,  9530.] 

Braxfield^  The  pursuer  has  not  condescended  sufficiently  to  entitle  him 
to  insist  in  this  action.  If  he  had  produced  evidence  of  money  having  been 
put  into  the  hands  of  Scotland,  Scotland  could  not  have  defended  himself  by 
saying  that  the  money  was  put  into  his  hands  for  the  purpose  of  bribing,  at 
least  unless  he  could  prove  his  allegation. 

Hailes.  I  doubt  as  to  this.  Scotland,  in  his  letters,  never  charges  Colo- 
nel Campbell  in  this  shape :  his  defence  is  owing  to  the  ingenuity  of  his  law- 
yers. There  is  enough  under  his  own  hand  to  found  a  count  and  reckoning. 
It  is  true  that  the  money  was  put  into  his  hands  without  receipt ;  but  may  a 
person,  when  money  is  put  into  his  hands  without  receipt,  say,  *'  I  got  the 
money  for  bribing  a  borough.  I  have  bribed,  and  there  is  an  end  of  account- 
ing?" 

Covington.  This  is  the  most  improper,  irrelevant,  and  ill-judged  prosecu- 
tion that  ever  came  before  a  court  01  justice.  I  do  not  say  that  a  political 
agent  is  a  character  which  eo  ipso  implies  any  thing  wrong,  but  the  whole  cir- 
cumstances of  the  case  show  that  Scotland  was  employed  to  bribe.  The  man- 
ner of  giving  the  money  implies  a  turpis  causa  concerted.  Here  is  a  depositum : 
you  cannot  prove  the  terms  of  the  depositation  by  witnesses. 

Monboddo.  In  the  vounger  part  of  my  life  I  should  have  had  a  great 
doubt  of  supporting  such  an  intrinsic  quality ;  but  things  are  greatly  altered. 
The  rotten  part  of  ouir  constitution,  the  small  boroughs,  has  become  so  rotten 
that  it  threatens  a  gangrene  to  the  body  politic.  If  the  money  was  advanced 
for  purposes  which  may  be  avowed,  the  defence  of  turpis  causa  is  not  intrinsic. 

Alva.  There  is  no  evidence  here  on  either  side.  When  money  is  to  be 
accounted  for,  the  charge  must  be  supported. 
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Kennet.  I  would  have  the  interlocutor  run  thus :-— ''  Finds  that  no  action 
lies/'    We  have  evidence  before  us  for  what  purpose  the  money  was  given. 

Kaimbs.  There  fs  no  written  document  or  the  money  having  been  received, 
and  therefore  we  must  take  whatever  account  Mr  Scotland  chooses  to  give. 
But  Colonel  Campbell  does  not  acknowledge  or  plead  that  he  ever  gave  a 
sixpence  for  bribing.    1  may  suspect^  but  I  cannot  presume  against  him. 

Elliock.  In  deciding  causes,  I  do  not  like  to  ^o  out  of  the  road.  Colonel 
Campbell  claims  a  debt,  upon  what  medium  ?«-K>nly  upon  Scotland's*  acknow* 
ledgment.  Scotland  acknowledges  that  he  received  it ;  but  says  that  it  was 
for  tlie  purpose  of  bribing.  This  is  an  intrinsic  quality :  Colonel  Campbell  has 
brought  no  evidence  that  Scotland  was  to  account. 

JusTiCE-cLEBK*  The  allegation  of  the  pursuer  is,  that  he  impressed  money 
into  the  hands  of  Scotland  for  making  an  interest  in  the  burgh  of  Dun&rm- 
line,  but  he  does  not  condescend  in  what  way  the  money  was  to  be  applied : 
his  counsel  guess  at  the  purposes,  but  they  do  not  assert  that  such  were  the 
purposes.  But  parties  admit  that  no  special  directions  were  given.  Scotland 
does  not  say  that  Colonel  Campbell  authorised  him  to  apply  the  money  in  an 
illegal  manner ;  and  Colonel  Campbell  denies  that  he  did.  I  cannot  therefore 
go  the  length  of  giving  an  opinion  that  there  is  evidence  of  Colonel  Campbell 
having  employed  Scotland  to  use  the  money  illegally.  Here  there  was  a  con* 
fidential  trust  created,  and  the  money  was  impressed  into  Scotland's  hands, 
without  any  document :  there  was  such  confidence  established  between  them, 
.that  there  was  no  obligation  to  account 

On  the  28th  November  1778,  '^  The  Lords  found,  from  the  drcumstances 
of  the  case,  that  no  action  lies."  (And  found  that  there  was  no  evidence  of 
a  corrupt  bargain  as  to  Colonel  Campbell.) 

Act.  J.  BoswelU  J.  M'Laurin,  Day  Campbell.    AU.  B.  W.  K'Leod,  D.  Rae. 

Reporter,  Braxfield.     Hearing. 

Diss,  as  to  the  general  point,  Hailes. 

Diss,  as  to  the  evidence  agiainst  Colonel  Campbell,  Monboddo,  Covington. 
(Kennet  hesitated.) 


1778.    December  18.    John  Jackson  fl^oin^/ John  Mokro,  Procurator-Fiscal, 

of  the  Court  of  Admiralty. 


Jarifldiction  of  the  High  Admiral  Court  in  questioiis  of  Prise. 

IFaculty  Collection,  VIII.  82  j  Diet..  75«2.] 

Hailes.  The  raiser  of  the  advocation  totally 'misunderstands  the  sense  of 
the  statute  :  it  is  briefly  this, — His  Majesty's  subjects  in  America  had  risen  in 
rebellion,  and  it  became  necessary  to  order  their  effects  to  be  seized,  as  the 
effects  of  enemies.  The  king  could  not  declare  war  against  his  subjects,  so  as 
to  put  them  in  the  precticament  of  enemies ;  that  would  have  been  a  solecism 
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in  politics.  But  the  Legislature  did  the  same  thing  in  an  indirect  way :  the 
statute  declared,  that  their  effects  should  be  forfeited  as  if  they  were  the  effects 
of  open  enemies f  and  that  they  should  he  so  deemed  in  all  Courts  of  Admiralty -j 
that  is,  the  American  rebels  shall,  by  statute,  be  considered  as  enemies  as  much 
as  the  French  or  Spaniards  could,  by  royal  proclamation ;  and  no  one  will 
doubt  that  the  ships  and  effects  of  enemies,  by  royal  proclamation,  might  be 
condemned  in  our  High  Court  of  Admiralty.  The  statute  makes  no  differ- 
ence, and  could  not  mean  to  make  any  difference  between  one  Court  of  Ad- 
miralty and  another. 

Alva.  The  Judge-admiral  with  us  has  a  jurisdiction,  not  as  Vice-admiral 
but  as  sitting  in  a  supreme  court. 

Covington.  Here  was  a  rebellion  which  would  not  justify  a  seizure  without 
an  Act  of  Parliament.  The  High  Court  of  Admiralty  has  a  supereminent 
right  in  England  :  it  grants  letters  of  reprisals,  and  also  protections,  which  the 
Scottish  Court  of  Admiralty  cannot :  I  think  that  the  statute  meant  to  confer 
the  jurisdiction  on  the  High  Court  of  Admiralty  in  England. 

Elliock.  The  judge  who  spoke  last  confounds  the  High  Admiral  or  Com- 
missioners of  Admiralty  with  the  judges  of  the  English  Court  of  Admiralty. 
The  High  Court  of  Admiralty  can  never  judge  of  persons  and  things  without 
his  territory. 

Braxfield.  I  look  back  to  the  statute  1681,  which  gives  a  sole  and  exclu- 
sive jurisdiction  to  the  Judge*admiral  of  Scotland.  In  maritime  and  seafaring 
causes,  no  judge  has  even  a  cumulative  jurisdiction  with  him  ;  and  this  juris* 
diction  is  recognised  by  the  Articles  of  Union.  An  Act  of  the  Parliament  of 
Great  Britain  might  after  this ;  but  I  will  never  presume  any  such  alteration. 
The  legislature  only  meant  to  put  the  Americans  on  the  footing  with  enemies. 
That  the  Judge-admiral  in  Scotland  had  a  jurisdiction  in  common  wars  is  ad- 
mitted ;  and  there  is  no  reason  for  suppQsing  that  he  has  not  also  a  jurisdiction 
in  '  a  war  of  a  more  uncommon  nature.  As  to  the  question,  How  this  cause 
could  be  taken  out  of  the  hands  of  the  English  admiral  ? — the  answer  is,  As  he 
has  no  cumulative  jurisdiction  with  the  Scottish,  he  cannot  interfere. 

Justice-Clerk.  If  there  had  been  words  in  the  statute  taking  away  a  juris- 
diction established  by  the  law  of  Scotland  and  the  Articles  of  Union,  I  should 
have  submitted ;  but  I  do  not  see  any  such  words.  On  the  contrary,  I  see  the 
very  reverse.  There  is  an  opinion  of  Lord  Mansfield  and  Dr  Lee,  that  the 
High  Court  of  Admiralty  in  England  had  an  antecedent  right  of  condemning 
the  goods  of  enemies ;  and  that  the  Court  of  Admiralty  in  Scotland  had  a  like 
right  in  the  former  wars.  Commissions,  such  as  those  in  the  statute  in  question, 
were  issued  to  the  Court  of  Admiralty  in  England,  but  never  to  the  Court  of 
Admiralty  in  Scotland ;  and  yet  that  Court  frequently  condemned  the  ships 
taken  from  the  enemy.  Had  such  commissions  been  necessary  in  Scotland,  it 
is  strange  that  none  of  the  parties,  whose  ships  were  condemned,  should  have 
ever  discovered  it.  It  is  quite  anomalous  to  carry  on  a  trial  ej^tra  territorium. 
The  ship  was  seized  in  the  Frith  of  Clyde  :  who  is  it  that  can  deliver  up  the 
ship  unless  some  person  within  the  jurisdiction  of  Clyde  ? 

Gardenston.  The  Court  of  Session  and  the  Court  of  Justiciary  are  no  bet- 
ter  established  by  the  Articles  of  Union  than  the  Court  of  Admiralty  is  :  nay, 
it  even  stands  on  the  same  footing  with  presbyterian  church  government,  [for 
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which  he  expressed  a  vehement  admiration  and  esteem  :  This  raised  a  laugh  in 
the  audience.] 

President,    The  Act  of  Parliament  did  not  mean  to  make  any  alteration  in 
the  law. 

On  the  18th  December  I778,  "  The  Lords  refused  the  bill  of  advocation,  on 
the  merits.** 

Act.  Hay  Campbell.    AU.  J.  Monro. 

Reporter^  Stonefield  :  unanimous,  with  the  exception  of  Lord  Covington. 


1779*    January  12.    John  M'Farlane  against  George  Buchanan. 

EXHIBITION  AD  DELIBERANDUM. 

In  an  exhibition  ad  deliberandum^  a  charter  of  adjudication  and  infeftment,  in  favour  of  the 
defBnder  in  possession,  not  sufficient  to  bar  the  pursuer  from  insisting  for  exhibition  of 
the  grounds  of  the  charter. 

IFac.  Coll.,  VIII.  89}  Diet.,  3991.] 

Hailes.  It  is  a  singular  thing  to  bring  an  action  ad  deliberandum,  at  the  dis- 
tance of  47  years  from  the  death  of  the  former  proprietor  :  I  do  not  see  why 
the  common  course  of  a  trust-bond  and  an  adjudication  in  implement  has  been 
departed  from. 

Kaimes.  There  is  no  declarator  of  expiry  of  the  legal :  the  security  is  not 
rendered  property  by  the  lapse  of  the  ten  years. 

Covington.  The  predecessor  who  died  in  the  right,  has  never  been  denuded. 
Here  there  is  nothing  suflScient  in  law  to  bar  the  exhibition  ad  deliberandum : 
though  it  must  be  confessed  that  the  action  comes  uncommonly  late. 

On  the  12th  January  17799  '^  The  Lords  ordained  George  Buchanan  to  pro- 
duce the  adjudication  in  his  person,  with  the  grounds  thereof,  and  conveyances 
thereto  ;*'  adhering  to  Lord  Justice-Clerk's  interlocutor. 

Act.  W.  Baillie.    Alt.  Hay  Campbell. 


1779.    January  13.    James  Pasley  against  Thomas  Rattray. 

MANDATE. 

Action  of  Relief  denied  to  a  mandatory  who  had  famished  goods  on  an  open  acoount,  with- 
out taking  a  bill}  as  stipulated  in  the  mandate,  to  famish  them. 

{Faculty  Collection,  VIII.  91 ;  Dictionary,  8228.] 

Covington.    It  is  the  same  thing  whether  a  bill  was  taken  or  not :  that  was 
for  the  security  of  the  person  who  advanced  the  money. 


I 
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MoMBODDO.  Every  mandatory  must  observe  his  mandate,  and  execute  it  m 
forma  specifica.  By  the  mandate  credit  was  to  be  given  to  both  the  brothers ; 
and  a  bill  to  be  taken  at  a  certain  term  from  both.  This  was  not  done  :  hence 
a  loss  to  the  mandator,  who,  if  a  bill  had  been  taken,  might  have  got  it  indorsed 
to  him,  and  made  good  his  relief.  But,  be  this  as  it  will,  the  mandator  is  not 
bound  ;  for  his  directions  wpre  not  obeyed. 

Elliock.  How  could  Rattray  have  obtained  payment  when  there  was  no 
bill  granted. 

Justice-Clerk.  A  letter  of  credit  is  of  the  nature  of  a  cautionaj^  obligation. 
We  cannot  extend  cautionary  beyond  the  intention  of  the  party.  The  law  says, 
and  common  sense  says,  that  in  executing  human  transactions  you  must  tdce 
in  bonajides,  and  admit  of  what  is  done  according  to  the  spirit  or  an  obligation, 
although  it  may  not  be  according  to  the  letter.  But  here  the  mandate  was  not 
executed  in  equipollent  terms. 

Kennet.  The  ^nes  mandati  ought  not  to  be  exceeded ;  but  here  what  was 
done  was  tantamount ;  and  the  granter  of  the  letter  can  qualify  no  loss. 

Braxfield.  The  observing  of  the  words  of  a  mandate  is  of  no  consequence 
as  long  as  its  spirit  is  observed.     No  loss  is  qualified  here. 

Gardenston.  The  mandate  has  not  been  duly  executed.  The  doctrine  of 
tantamount  is  dangerous,  as  introducing  arbitrary  decisions.  If  you  do  not 
what  '*  I  order  you,  I  am  not  bound.''  Suppose  that  Pasley,  instead  of  furnish- 
ing sugar,  had  advanced  money  to  the  same  extent,  or  delivered  wine  or  to- 
bacco to  the  same  extent,  it  might  be  said,  that  by  such  advance  or  delivery  no 
loss  could  be  qualified ;  yet  the  cautioner,  in  such  case,  would  not  have  been 
bound. 

President.  The  mandate  must  be  obeyed.  In  all  mercantile  transactions 
matters  ought  to  be  exactly  conducted. 

On  the  13th  Januarv  1779,  ^*  The  Lords  sustained  the  reasons  of  suspension  j" 
altering  Lord  Stonefield's  interlocutor. 

Act*  R.  Corbet    Alt.  A.  Bruce,  (dead.) 

Diss.  Kennet,  Covington,  Stonefield,  Braxfield. 


1778.   November  14,  and  1779,  January  15.    John  Grant  against  Robert 

Donaldson,  &c. 

ABBEY  OF  HOLYROODHOUSE. 

It  u  necessary  for  a  Messenger,  execating  a  caption  within  the  precincts  of  the  Abbey,  to 
have  ihe  oonciirreaee  of  the  Bailie.  In  order  to  have  the  benefit  of  the  Sanctuary 
beyond  tuvnty-femr  hours,  the  Party  s  name  must  be  entered  in  the  Abbey  books. 

[JPtfc  CoU.  VII I.  98 }  Diet.  50 

Kaihes.    Sanctuaries  may,  in  some  cases,  be  of  use  j  but  I  would  CMifine 
their  privileges  within  narrow  bounds.    A  person  may  be  within  the  abbey 
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without  meaning  to  daim  the  privilege  of  sanctuary.  Custom  has  determined 
who  thej  are  who  are  understood  to  claim  the  privilege  :  I  would  not,  without 
custom,  extend  it.  . 

Braxfield.  The  Act  1697,  and  the  strong  usage  condescended  on,  show 
that  faooidng  was  understood  to  be  necessary.  To  this  purpose  also  there  is  an 
interlocutor,  although  not  a  decision ;  174 1,  Hamilton  of  Redhause.  This 
shows  the  opinion  of  the  Court  at  that  time.  At  any  rate,  in  consequence  of  the 
general  practice,  Donaldscm  and  Messenger  were  m  bona  fide. 

Justice-Clerk.  If  there  were  no  such  regulation,  there  would  be  a  neces- 
sity of  making  it ;  but  there  is  no  occasion  for  that.  We  have  immemorial 
usage. 

On  the  14th  November  1778,  "  The  Lords  dismissed  the  complaint.'' 

Act.  W.  Honeyman.    Alt.  A.  Elphinston. 

President.  If  a  messenger  can  enter  the  sanctuary,  and  execute  diligence 
at  his  own  hand,  without  the  concurrence  of  the  bailie,  there  may  frequent  and 
dangerous  confusions  arise.  If  a  iQessenger  once  apprehends  a  person,  no  after- 
booking  can  relieve  him. 

Justice-Clerk.  When  the  bailie  of  the  abbey  renews  the  Act  1733,  which 
has  been  casually  lost,  he  will  think  it  his  duty  to  appoint  such  concurrence. 

MoNBODDo.    1  do  not  think  that  the  concurrence  of  the  bailie  was  necessary. 

On  the  15th  January  1779»  **  Tfa6  Lords  found  that  the  concurrence  of  the 
bailie  of  the  abbey  was  necessary ;  but,  in  respect  of  the  practice  to  the  con- 
trary, found  that  the  defenders  acted  bona  fide  ;  and  therefore  dismissed  the 
complaint,  and  found  expenses  due  to  neitner  party ;''  varying  their  interlo- 
cutor of . 

Act.  W.  Honeyman.    AU.  A.  Elphinston. 


1779.    January  19*    Duncan  Clark  against  David  Ross. 

WRIT. 
A  letter,  not  hdognrph,  fnmd  oUigatory,  the  snbseriptien  being  acknowledged. 

BRAxnsLD.  There  was  no  necesaty  of  writing  here  for  constituting  the 
obligation ;  it  is  only  used  in  modum  probationis. 

Hailes.  I  am  sorry  that  Mr  Ross  should  suffer  by  an  act  of  good  nature 
and  friendship  ;  but  as,  on  this  occasion,  he  performed  the  part  of  a  coal  mer- 
chant, he  must  be  tried  by  merchant  law.  I  suppose  that,  by  the  law  of  Eng- 
land, and  of  every  other  commercial  country,  an  obligation  like  the  one  in  con- 
troversy is  good. 

Justice-Clerk.    Of  the  same  opinion,  and  for  the  same  reason. 

MoNBODDO.  Mr  Ross  has  engaged  in  a  mercantile  transaction ;  and  he 
must  be  bound  by  mercantile  law.    This  does  not  fall  under  the  statute  1681  % 

5  L 
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and  if  it  did,  Mr  Ross  has  acknowledged  his  subscription,  which  would,  at  any 
rate,  take  the  case  out  of  the  statute.  [This  part  of  his  opinion  was  reprobated 
in  general  by  the  Court,  as  inconsistent  with  the  principles  of  the  noted  de- 
cision, M^Kenzie  against  Park.'] 

President.  Goodlet's  case,  in  1739,  is  just  like  this.  A  thousand  letters  are 
written  every  day  in  mercantile  transactions,  of  a  form  similar  to  that  of  the  let- 
ter in  controversy  :  and  there  is  no  doubt  of  their  being  obligatory. 

On  the  19th  January  1779,  '*  The  Lords  found  that  the  letter  was  obligatory 
on  Mr  Ross  ;"  adhering  to  Lord  Covington's  interlocutor. 

Act.  W.  Stewart     Alt.  W.  Law. 


1779*    January  19-    James  and  Andrew  Morrison  against  JA^es  Stewart 

and  Others. 

INSURANCR 

» 

Case  of  a  concealment  on  the  part  of  the  insared. 

IFac.  Coll.  VIII.  102  /  Diet.  7O8O.] 

Hailes.  There  may  be  a  difference  in  considering  the  two  policies :  the 
one  does  not  conceal  the  state  of  the  ship ;  the  other,  from  the  very  same  in* 
telligence,  does. 

Braxfiecd.  There  is  a  difference  ;  and  the  one  case  is  not  so  clear  as  the 
other.  But  we  ought  to  consider  that  the  insured  may  easily  practise  frauds 
against  the  insurer  which  the  insurer  cannot  against  the  insured  ;  therefore,  the 
real  state  of  the  ship  ought  always  to  be  intimated,  and  every  material  circum- 
stance capable  of  varying  the  risk.  Here  the  insured,  in  both  policiess,  inten- 
tionally concealed  material  circumstances. 

Justice-Clerk.  The  one  policy  concealed^  and  the  other  misrepresented  cir- 
cumstances. Both  intended'to  deceive  :  the  ship  was  a  missing  ship,  before  any 
insurance  was  made. 

Covington.  It  matters  not  whether  the  concealment  was  unintentional  or 
purposely  made.     But  here  the  fraud  is  gross. 

President.  There  was  much  concealment  and  strong  circumstances  of 
fraud  in  this  case. 

On  the  19th  January  1779,  "  The  Lords  assoilyied  the  insurers  j**  adhering 
to  Lord  Gardenston's  interlocutor. 

Act.  A.  Crosbie.    Alt.  Ilay  Campbell 
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1778.    Nffoember  21,  and  1779,  January  28.    James  Kehpt  against  Geobob 

Watt. 

TAILYIE— IRRITANT  Ca^AUSE. 

Effect  of  an  Irritant  Qaiue. 

IFae,  Coll.  VI JI.  110;  Diet.  15,528.  J 

Braxfield.  I  admit  that  tailyies  are  strictijuris^  and  that  intention  will  not 
be  supplied.  But  here  I  think  that  the  entailer  has  expressed  his  intentions. 
The  statute  has  required  no  verba  solemnia.  One  conveyancer  expresses  him- 
self in  one  way ;  and  another  in  another.  The  words  in  this  entail  are  more 
sensible  than  the  words  generally  us^d.  The  clause  declaring  debts  null  and 
void  is  improper  r  the  proper  way  is  to  declare  that  the  debts  shall  not  be  good 
against  the  estate ;  ana  the  clause  here  is  still  more  proper. 

Hailes.  I  shall  only  say,  that,  if  this  clause  is  sufficient  to  every  purpose, 
conveyancers  have  bestowed  much  useless  labour  in  securing  estates  by  entails. 
"  I  prohibit  every  one  from  lending  money  to  my  heir  of  entail,"  will  serve  in- 
stead of  all  the  anxious  clauses  hitnerto  devised. 

Covington.  This  entail  contains  all  necessary  clauses.  Debts  are  allowed 
to  a  certain  extent,  and  therefore  adjudication  may  foUow  to  a  certain  extent ; 
but,  if  the  debts'contracted  exceed  that  sum,  how  are  the  creditors  to  be  ranked. 

Elliock.  Here  there  is  no  irritant  clause  inserted,  which  the  statute  ex- 
pressly requires. 

MoNBODDO.  Entails  are  not  creatures  of  the  law,  but  of  the  maker  of  the 
deed.  An  entailer  may  not  perhaps  mean  to  forfeit  the  creditors  of  his  heir. 
I  do  not  say  that  any  precise  words  are  required  as  in  the  formulas  actianum  of 
the  Romans ;  but  still  the  words  must  be  express. 

Kaimes.  a  man  who  has  an  entailed  estate  is  still  proprietor ;  therefore  an 
adjudication  against  his  estate  is  prima  facie  good.  Query^  Whether  is  not 
reduction  necessary  ?    An  ipso  facto  forfeiture  is  never  allowed. 

On  the  21st  November  1778,  '*  The  Lords  found  that  the  sale  cannot  pro- 
ceed." 

Act.  J.  W.  Belches.     Alt.  G.  Ferguson.     Reporter^  Covington.^ 

Diss.  EUiock,  Hailes. 


1779-  January,  28. — Braxfielh.  No  person  can  hold  an  estate  without 
paying  his  creditors.  The  maker  of  this  entail  has  not  so  qualified  it  as  to  dis- 
appoint the  creditors  of  the  heir  of  entail,  for  he  has  omitted  a  resolutive  clause, 
afthough  he  has  thrown  in  clauses  irritant  and  prohibitory.  *  The  debtor  may 
sell,,  and  therefore  he  must  be  obliged  to  do  justice  to  his  creditors.  The  very 
reason  of  the  diligence  of  adjudication  is  to  do  what  the  debtor  ought  to  have 
done,  to  pay  his  debts.  As  in  this  case,  the  heir  of  entail  may  sell, — the  cre- 
ditors may  force  him  to  sell. 
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President.  If  the  heir  of  entail  had  sold.  Would  not  the  sale  have  been 
good  as  to  the  purchaser  ? 

JumcE-CLBRS.  I  am  no  great  friend  of  entails,  yet^^  mhen  tbey  aj^pear  in 
legal  form,  I  will  do  justice  to  them  >  that  is,  when  the  necessary  clauses  are 
to  be  found  in  them,  clear  and  intelligible  to  every  one  :  which  is  not  the  case 
'  here. 

MoNBODDO.  The  cases  of  Hepburn  qf  Keith  and  Sinclair  qf  Carlawrie  are 
contrary  to  the  opinion  given  by  Lord  !&uxiield.  I  think  that,  in  this  case, 
there  are  clauses  sufficient  for  preventing  the  estate  from  being  burdened.  Is 
not  this  implied  in  the  clause,  that  it  shall  not  be  in  the  power  of  a  creditor  to 
evict  or  adjudge  ? 

President.  Implied  irritant  clauses  are  not  to  be  received.  If  implication 
is  sufficient,  the  case  o^Cartowrie  was  wrong  adjudged*  This  eirtail  is  absurd, 
for  it  irritates  the  right,  and  yet  leaves  the  estate  to  be  sold. 

On  the  28th  January  1779»  *^  The  Lords  found  that  the  sale  must  proceed }'' 
altering  their  interlocutor  of 

Act.  G.  Ferguson,  Hay  Campbell.    AU.  J.  Belches,  D.  Rae. 

Reporter^  Covington. 


1778,  December  3,  and  1779,  January  28.     Michael  Ladb  against  Robert. 

and  Walter  Scott. 

PRESUMPTION. 
Presumption  in  fiivoor  of  Life. 

'  Hailss.  Tliis  is  an  exceeding  frivolous  dispute.  Lady  Cranston  might  put 
an  end  to  it  by  writing  twice  a-year.  Jam  alive,  J.  Cranston;  but  since  she 
will  not  indulge  the  defender  in  this,  I  do  not  see  how  she  can  be  compelled, 
as  long  as  she  has  a  known  domicile  in  England :  w^re  she  to  go  out  of  the 
British  dominions,  I  would  require  some  evidence  of  her  being  alive.  I  do  not 
think  that  the  presumption  of  life  to  an  hundred  years  is  sufficient. 

Braxfield.  The  husband  is  in  petitorio,  and  he  must  prove  the  fact  that 
Lady  Cranston  is  alive. 

Covington.  When  Lady  Cranston  leaves  London,  she  must  intimate  that 
she  is  going  to  some  other  place,  that  so  the  persons  concerned  may  not  lose 
sight  of  her. 

Gardenston.  Why  may  not  Lady  Cranston  certify  that  she  is  alive,  when 
by  marriage  she  assigns  her  right  to  her  husband  ?  Ought  he  not  still  to  give 
the  same  evidence  of  her  being  alive  which  she  would  have  done  before,  by 
signing  discharges  ? 

Kaimes,  I  do  not  see  that  the  purchasers,  the  defenders,  have  any  interest 
in  this  matter :  as  long  as  Lady  Cranston  resides  in  London,  there  is  no  use 
for  a  certificate. 

Alva.     Lady  Cranston's  jointure  is  secured  at  CraiKng :  in  strictness  of 
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speech,  she  oi^ht  to  come  there  to  receive  it :  if  that  is  not  convement,  she 
ouglit  ta  give  evidence  that  she  is  alivei  that  the  person  whom  she  has  author 
rised  may  receive  it.  .  • 

JusncE'CLEaK*  Mr  Lade  is  entitled  to  draw  the  annuity,  without  the  ne- 
cesst^  of  any  discharge  by  Lady  Cranston.  If  it  is  so  certain  that  evidence 
most  be  brought  <^  the  annuitant's  being  alive,  it  is  strange  that  the  demand 
now  made  has  never  been  made  before :  the  law  presumes  that  a  liferenter, 
fairly  entered  to  the  possession  of  her  annuity,  by  herself  or  he^  assignee,  is 
alive  until  the  contrary  ia  proved.  I  see  no  reason  for  distinguishing  this  case 
from  that  of  any  other  annuitant.  The  habitation  of  Lady  Cranston  is  known, 
and  the  parties  have  access  to  know  whether  she  is  alive  or  not ;  if  any  special 
matter  was  mentioned  that  there  was  a  doubt  of  her  being  alive,  the  case  might 
be  different.  I  hope  that  this  Court  will  not  consider  a  residence  in  London 
as  a  thing  as  little  known  a^  a  residence  in  Franca  or  Italy.  The  case  of  an- 
nuities  payable  to  annuitantr"  by  Government  will  not  apply ;  1^/,  Because  the 
mode  of  ascertaining  life  is  required  by  Act  of  Parliament ;  2d,  Because  Go- 
vernment cannot  inquire  into  the  case  of  every  individual  annuitant. 

On  the  Sd  December  1778,  "The  Lords  found  that  Lady  Cranston  must 
either  concur  in  granting  discharges,  or  that  evidence  of  her  being  alive  must 
be  produced  by  certificate  from  a  Justice  of  the  Peace  ;*'  altering  the  interlo- 
cutor of  Lord  Auchinleck. 

Act.  H.  Dundas.    AU.  A.  Elphinston. 

Diss.  Kennet,  Covington,  Hailes,  Justice-Clerk. 


JusTicE-CLERK.  Mr  Ladc  is  in  possessorio^  and  not  in  petitario.  If  Messrs 
Scotts  will  say  that  Lady  Cranston  is  dead,  and  that  her  death  is  concealed,  the 
Court  will  order  an  exhibition  of  the  lady.  i 

MoNBODDO.  By  out  interlocutor,  in  attempting  to  make  the  law  better,  we 
have  made  it  worse.  A  factor  is  entitled  to  levy  rents :  if  the  tenant  has  any 
doubt  of  the  constituent  bein^  alive,  he  may  suspend.  What  is  to  be  done 
when  a  wife  is  froward,  and  will  not  concur  in  signing  the  receipt  ?  And  what 
if  the  Justice  of  the  Peace  on  whom  the  interlocutor  relies,  should  not  know 
Lady  Cranston  to  be  the  widow  of  the  late  Lord  ? 

Gardenston.  There  can  be  no  good  reason  for  refusing  to  comply  with 
the  terms  of  the  interlocutor;  the  very  refusal  justifies  suspicion. 

Kaimes.  What  moves  me,  is  the  possibility  of  playing  tricks.  Lady  Cran- 
ston may  be  locked  up  for  twenty  years,  and  vet  the  Messrs  Scotts  cannot 
swear  that  there  is  reason  to  believe  that  she  is  aead. 

Presibei^t.  It  is  not  required  that  they  should  swear.  It  is  admitted,  that 
whenever  there  is  any  reason  for  suspicion  that  Lady  Cranston  is  dead,  the 
Messrs  Scotts  may  withhold  payment.  The  statutes  requiring  oaths  as  to  life, 
show  that  this  is  a  legislative  power,  and  not  a  power  at  common  law. 

Braxfield.  It*  the  mode  laid  down  in  the  interlocutor  is  blamed,  I  shall 
agree  to  any  other  mode.  Messrs  Scott  are  not  bound  to  pay  without  some 
sort  of  evidence  that  Mr  Lade  has  right  to  demand  payment.  Mr  Lade's 
right  depends  on  his  wife's  being  alive  :  he  must  satisfy  the  debtor  that  he  is 
the  husband  of  the  wife  at  the  time  of  his  granting  the  discharge :  as  often  as 
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an  annuity  falls  du€»  he  comes  to  be  m  petitorio.  The  creditors  have  an  in- 
terest to  be  heard  here :  if  Lady  Cranston  is  really  dead,  it  will  be  no  apology 
for  Messrs  Scott  that  they  paid  bona  Jide. 

On  the  28th  January  1779f  '*  The  Lords  found  that  Mr  Lade  was  not 
obliged  to  produce  Lady  Cranston  to  a  Justice  of  the  Peace,  without  preju- 
dice to  Messrs  Scotts'  withholding  payment,  on  showing  reasonable  cause  of 
belief  that  Lady  Cranston  is  dead  j"  altering  their  interlocutor  of    ■ 

Act.  D.  Rae.    Alt.  H.  Dundas,  H.  Erskine. 

IHss.  Kaimesi  Gardenston,^  Stonefield,  Ankerville,  Braxfleld«. 


1779.    January  9Q.    John  Crooks  and  Others  asainst  Johk  Tawse. 

r  ^ 

SOCIETY. 

Creditors,  in  debts  contracted  by  jocit  in  a  ioint  adventure,  are  preferable  on  the  proceed* 

to  the  particular  creditors  of  either  of  the  sociL 

IFac.  CoU.  nil.  113/  Diet.  14,596.] 

Braxfield.  This  is  not  the  case  of  a  copartnery,  but  of  two  persons  hav- 
ihg  a  joint  right  in  an  area,  and  agreeing  to  build  jointly  :  the  building  is  .the 
property  of  both  pro  indiviso  :  each  might  have  pursued  a  division  ;  but,  in- 
stead of  that,  they  agreed  to  sell.  The  price  comes  in  the  place  of  the  sub* 
ject.  This  is  different  from  the  case  of  a  company,  where  the  right  of  each  in- 
dividual is  a  share  in  the  universitas.  The  method  of  affecting  this  subject  is 
by  an  adjudication  of  each  share.  When  a  man  makes  furnishings  for  a  build- 
ing, he  has  his  employer  personally  bound,  but  he  has  no  real  lien  on  the  sub- 
ject. 

Elliock.     I  never  understood  that  there  was  a  copartnery  here,  but  merely 
a  common  property :  this  was  so  much  the  case,  that,  when  the  parties  sold  a  ' 
storey,  they  divided  the  balance. 

Kaimes.  The  money  laid  out  is  in  rem  versam  of  the  partner,  and  conse- 
quently of  his  creditors. 

Gardenstok.  Copartneries  may  be  carried  on  m  every  thing  that  is  the 
subject  of  industry.  When  a  joint  purchase  of  an  area  is  made,  and  a  house 
built  at  common  expense,  this  is  a  copartnery.  Creditors  trust  the  builders 
on  the  faith  of  the  adventure  ;  but  I  think  that  there  was  an  end  of  the  ad- 
venture by  the  sale  of  the  subjects. 

Braxfield.  That  will  not  do ;  for,  if  once  there  is  a  copartnery  established^ 
the  creditors  will  have  right  to  the  funds  of  the  company,  even  after  its  disso- 
lution. 

MoNBODDO.  The  question,  here,  is  not  with  respect  to  a  common  property^ 
but  with  respect  to  a  common  business. 

Justice-clerk.  I  admit  Lord  Braxfield's  principles,  but  I  deny  their  ap- 
plication to  the  present  case.    Two  tradesmeUj,  engaged  in  building  a  tene* 
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ment,  are  so  far  in  a  copartnery  that  persons  furnishing  materials  to  them 
have  a  right  in  the  subject  preferable  to  that  of  any  private  creditor. 

President.  I  do  not  see  a  copartnery  here  j  but,  call  it  what  you  will,  here 
there  \iras  a  relation  between  two  people  :  if  one  of  them  had  become  bank- 
rupt, the  creditors  would  have  had  recourse  against  the  whole  subject. 

On  the  29th  January  1779,  "  The  Lords  found  that  Crooks,  &c.  are  entitled 
to  Porteous's  half  of  the  bond,  for  relief  of  the  debts  contracted  by  them  for 
carrying  on  the  joint  adventure ;"  sdtering  Lord  EUiock^s  interlocutor. 

Act.  H.  Erskine.    Alt.  A.  Millar. 

Diss.  EUiock,  Stonefield,  Hailes,  Braxfield. 


1778.    December  S,  and  1779,  February  4t.     Alexander  Graham  against 

Margaret  Graham. 


DEATHBED. 

IFacultt/  Collection,  VIII.  122 }  Diet.  3186.] 

< 

Braxfield.  There  are  two  reasons  of  reduction  libelled,  and  they  merit 
-different  considerations.  The  petition  lays  the  stress  upon  this  question,  being 
necessarily  connected  with  the  removing ;  but  that  is  not  to  the  purpose :  if 
the  pursuer  has  not  a  right  by  apparency,  what  better  right  has  he  by  his  ge* 
neral  service  ?  He  serves  in  general  as  heir  of  the  institute :  this  points  him 
out  to  be  the  heir ;  but,  if  he  has  a  right  in  his  person,  a  service  i^  not  necessary^ 
The  use  of  a  service  is  to  transmit  a  right  from  the  dead  to  the  living :  if  the 
defunct  had  only  a  right  of  action,  the  general  .service  is  proper  for  transmit- 
ting that  right  of  action.  Here  there  is  a  real  right,  which  he  can  only  carry 
by  a  special  service,  &c.  The  case  of  Rowan,  (December  1635,)  to  be  sure, 
savs  otherwise  ;  but  I  think  that  decision  erroneous  :  independent  of  the  plea 
of  deathbed,  the  pursuer  has  no  title.  Deathbed  is  introduced  in  favour  of 
the  heir  of  the  person  who  granted  the  deathbed  deed  :  it  is  a  privilege  vested 
in  the  apparent  heir  ;  but  the  pursuer  is  not  heir-of-line,  nor  can  he  make  the 
challenge  as  heir  to  the  granter  of  the  tack,  for  the  granter  never  made  up 
titles. 

Covington.  The  challenge  on  the  head  of  deathbed  is  competent  to  all 
heirs  :  the  pursuer  is  heir  of  provision  in  the  subject. 

Kaimes.  I  am  at  a  loss  to  see  what  title  has  been  sustained  by  the  Ordinary, 
whether  the  general  service  or  the  apparency.  ^ 

Justice-Clerk.  The  general  service  carries  nothing ;  but  I  cannot  get  over 
this  ground,  that  the  pursuer  is  heir  of  tailyie.  A  burden  is  created  by  the  ap- 
parent  heir,  not  infeft :  if  the  apparent  heir  burden^,  may  not  the  next  appa- 
rent  heir  challenge  ? 
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CovwatOK«  If  Harty  Gmbam  had  nule  up  titles^  the  i^^pareot  heir  might 
have  challenged :  is  it  not  »trange  that  his  deeds  ahoukl  be  leas  subject  to  dial- 
len^e  when  bis  titles  are  not  made  up  than  when  they  are  ? 

Kaiuma.  Here  reason  is  not  waatingy  but  law :  the  Act  of  Parliacaent  hM 
not  provided  for  this  ease. 

BaAXFiBi.pw  How  caa  the  pursuer  reduce  the  deed  o{  a  person  to  whom  he 
cannot  serve  ?    Let  him  take  up  the  estate  and  bring  his  action. 

JusTiG£-€x4i^K#  Be^0  thie  Act  l69fif  tliis  tack  was  good  for  nothiiig: 
then  came  the  act  which  gives  force  to  the  deeds  of  apparent  heirs  in  poases- 
sion :  Could  the  act  mean  to  leavtf  the  hek  of  entail  without  a  remedy? 
-  MoNBODDO.  This  is  but  a  tentative  process.  If  the  pursuer  fails  in  his  rea- 
sons of  reduction,  he  will  not  meddle  with  the  estate.  Why  should  we  force 
him  to  take  up  an  estate  from  which,  perhaps,  he  will  draw  no  benefit?  This 
is  not  altogether  a  general  service :  it  is  what  is  called  a  general  special  service^ 
serving  gcneralb/^  but  as  to  particular  lands.    This  is  equal  to  a  disposition. 

[Several  of  the  Judges  disclaimed  this  opinion^  that  a  general  special  service 
was  equal  to'  a  disposition.] 

On  the  Sd  December  1778,  "  The  Lords  found  that  the  title  of  apparency 
was  good  to  found  action  for  reducing,  on  the  head  of  deathbed ;"  varying 
Lord  Gardenston's  interlocutor. 

Act.  W.  Stewart.    Alt.  —  Swintoo. 

Diss.  Kaimes,  Alva,  Gardenston,  Braxfield. 


1779.  Fehmary  4.  Hailu.  If  I  mistake  not  the  argument  of  the  de- 
fender, the  result  is  this,-^that  an  heir  of  entail,  who  has  been  three  years  in 
possession  without  making  up  titles,  may,  on  deathbed,  burden  the  estate  at 
pleasune ;  for  the  heir  of  line  has  a  right  to  challenge,  but  has  no  mterett,  and 
the  heir  of  entail  has  an  interest  to  challenge,  but  has  no  rigkt.  Now,  it  is 
certain  that,  to  authoiise  a  challenge,  there  must  be  both  right  and  interest. 

Braxfield.  A  man  diat  never  makes  up  titles  is  not  at  liberty  to  dili^idate. 
The  heir  of  entail  may  make  up  titles  to  the  person  last  infeft,  and  then  may 
challenge  the  deeds.'    The  pursuer  at  present  is  a  mere  stranger. 

Kaxmes.  The  interlocutor  is  against  all  principles.  The  apparent  heir, 
three  years  in  possession,  is  not  proprietor ;  but  his  actings,  after  three  years' 
possession,  are  eifectuaL 

CoviNOTOM.  It  seems  very  odd  that  I  should  be  obliged  to  make  ap  titles 
in  order  to  challenge^  when  this  very  title  whioh  I  make  up  shuts  my  mouth 
from  challenging. 

Justice^Clerk.  The  pursuer  is  not  apparent  heir  to  the  person  last  in  pes* 
session,  nor  could  he,  for  that  person  was  never  iofeft :  but  still  he  is  next  in 
accession ;  and  he  is  apparent  heir  in  the  aense  of  the  Act  of  Parliament 
quoted.  The  reason  of  his  not  making  up  titles  is,  because  he  does  not  know 
wheUier  the  estate  is  worth  the  taking. 

President.  Formerly  an  apparent  heir  could  not  reduce  unless  he  made  up 
titles ;  but  this  rigour  has  been  mitigated  by  later  practice.  The  purauer  is 
not  properly  an  apparent  heir^jure  sanguinis  ;  but  he  is  an  apparent  heir  of  in* 
vestiture.    I  consider  who  the  person  is  that  has  an  interest  to  pursue.     He 
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might,  by  the  circuit  of  a  trust-bond,  have  pursued  this  reduction ;  and  why 
may  he  not  in  the  present  shape  ? 

Braxfield.  By  charging  a  man  to  enter  heir,  in  consequence  of  a  trust- 
bond,  1  carry  all  right  that  was  in  the  predecessor. 

On  the  22d  January  1777>  "  The  Lords  found  that  the  pursuer's  right  of 
apparency,  as  heir  (of  investiture)  to  Charles  Graham,  is  a  suflScient  title  to 
carry  on  the  process  of  reduction  on  the  head  of  deathbed  j**  adhering  to 
their  interlocutor,  Sd  December  1778. 

Act.  W.  Stewart.    Alt.  J.  Swinton. 

Diss.  Kaimes,  Stonefield,  Braxfield. 


1779.    February  5.    Thomas  Dunlop  and  Others  against  Alexander  Speirs 

and  Others. 

RIGHT  IN  SECURITY. 

IFac.  Coll.  nil.  124  j  Diet.  14,197-] 

Justice-Clerk.  If  the  bill  had  been  protested  for  not-payment,  recourse 
would  have  been  competent  against  the  drawer  and  the  indorser  to  the  holder, 
and  then  the  holder  might  have  adjudged  for  the  whole,  and,  in  ranking, 
would  have  been  entitled  to  have  been  ranked  for  the  whole ;  but  here^  before 
the  bill  became  payable,  a  payment  was  made, — ^that  is^  before  any  debt  was  con- 
stituted against  the  drawer,  the  partial  payment  was  made  by  the  acceptor,  the 
primary  debtor.  It  is  a  new  notion, ,  that  a  partial  payment,  made  by  the  pri- 
mary debtor  before  the  bill  became  due,  does  not  diminish  the  extent  of  the 

debt. 

Covington  approved  altogether  of  Lord  Justice-Clerk's  opinion. 

Braxfield.  When  securities  are  created  over  different  subjects,  in  favour 
of  creditors,  these  securities  remain  until  the  last  sixpence  is  paid,  and  the 
ranking  goes  against  the  whole  subjects,  ^his  is  the  rule  as  to  real  subjects, 
and  I  think  that  it  is  the  rule  as  to  personal  subjects.  The  creditors  must  rank 
according  to  the  state  of  the  rights  when  the  trust-right  was  created.  What  is 
it  that  differences  this  case  jfrom  the  case  of  payments  made  by  two  correi  de- 
bendi  ?  I  think  that  there  is  sljus  crediti  against  a  drawer  from  the  very  date 
of  the  bill.  Although  the  drawer  should  become  bankrupt  before  the  term  of 
pa3nnent,  I  might  still  adjudge  his  estate  in  security. 

MoNBODDO.  He  may  adjudge  ;  but  still  this  is  a  conditional  debt:  and,  if 
payment  is  made  before  the  condition  exists,  nothing  remains  as  the  subject  of 
the  adjudication  but  the  balance. 

On  the  5th  February  1779,  "  The  Lords  found  that  the  creditors  cannot  be 
ranked  for  the  sums  paid  before  the  bUl  became  due,  or  was  protested." 

Act.  Hay  Campbell.    Alt.  A.  Wight. 

Reporter,  Kennet. 

5  M 
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1779.    February  Vf.    John  Burn  against  William  Adam. 

MEMBER  OF  PARLIAMENT. 

[Fac.  Coll.  F///.  132;  Diet.  8852.] 

Braxfield.  If  a  claimant  produces  a  charter,  liable  to  no  intrinsic  obiec- 
tion»  that^  with  infeflment  and  possession^  is  a  good  tide.  If  the  freeholders 
may  inquire  as  to  the  warrants  of  charters,  they  may  go  back  and  inquire  as  to 
the  warrants  of  signatures.  This  charter  can  in  no  sense  be  said  to  be  null  and 
void,  for  it  was  indisputably  a  good  title  of  prescription. 

President.  When  a  charter  is  produced,  the  freeholders  must  take  it  such 
as  it  is.  I  think,  however,  that  the  charter  ought  to  correspond  with  the  sig- 
nature. The  hand  of  the  baron  is  the  warrant ;  and,  were  that  not  to  be  the 
rule,  many  dangerous  consequences  might  ensue. 

On  the  17th  February  1779,  "  The  Lords  found  that  the  freeholders  did 
wrong,  and  appointed  the  claimant  to  be  enrolled." 

Aet.  D.  Rae,  &c.    Alt.  A.  Crosbie,  &c. 


1779.    February  19.    Thomas  Buchanan  and  Co.  against  James  Somerville. 

PRESUMPTION— 2^0r-^  270  DEBITL 

\Fac.  Coll.  VIII.  135  j  Diet.  S402.] 

Braxfield.  The  taking  an  additional  security  did  not  relieve  the  old  com- 
pany :  here  there  was  no  innovation  of  the  debt. 

President.  **  fVJien  paid,'*  means  when  paid  by  the  new  company  j  for  the 
effects  of  the  old  company  had  been  conveyed  to  the  new. 

Elliock.  This  is  lust  such  a  discharge  as  would  have  been  granted  had  the 
debt  been  a  debt  of  the  new  company. 

Covington.  If  the  new  company  took  upon  itself  the  debts  of  the  old,  the 
interlocutor  is  right. 

On  the  19th  February  1779>  "  The  Lords  assoilyied  ;**  adhering  to  Lord 
Hailes's  interlocutor. 

Act.  Alex.  Wight.     Alt.  Day  Campbell. 

Diss.  Braxfield. 
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1779.    February  9i.    Sir  ■  Dillon  against  John  Campbell  of  Blithi- 

WOOD. 


TAILYIK 

Tailyie  of  Burgage  Tenements. 

IFac.ColL  VIII.  190  i  Dirf.,  15,432.] 

Covington.  The  lieir  of  entail  is  not  personally  bound ;  but  it  is  another 
question  whether  this  burgage  tenement  is  a  proper  subject  of  entail.  The  area 
of  the  ground  was  entailed,  but  not  the  building,  which  is  a  new  subject  created. 
Although,  in  a  common  case,  inedificatum  cedit  solo,  yet  here  the  tenant  is  en« 
titled  to  remove  the  subject.  fMr  Ilay  Campbell,  for  Blithswood,  delared  his 
willingness  to  suffer  the  tenant  to  carry  off  or  remove  all  his  buildings.] 

President.  In  consequence  of  the  buildings,  Blithswood  draws  a  high  rent. 
He  is  repelled,  exceptione  doli^  from  taking  the  subject. 

MoNBODDO.  I  must  presume  that  the  rent  was  increased  on  account  of  the 
liberty  to  build.  I  do  not  think  that  the  Act  of  Parliament  authorising  entails 
was  meant  to  extend  to  burgage  tenements.  The  purpose  of  that  act  was  to 
preserve  the  feudal  system  of  lords  and  barons  :  burghers  were  then  of  no  ac- 
count or  estimation.  At  any  rate,  the  heir  of  entail  cannot  take  the  meliorated 
subjects ;  on  this  principle,  that  nemo  debet  locupletari  aUenajactura. 

Alva.  The  tenant  has  built  houses  which  it  was  not  the  intention  of  the 
lease  he  should  build  :  if  he  suffer  by  building,  he  has  himself  to  blame. 

Gardenston.  The  present  tack  is  such  as  is  usual,  and  for  the  benefit  of 
the  heir  of  entail,  and  therefore  must  be  good  against  the  heir  of  entail. 

Justice-Clerk.  As  the  heir  of  entail  has  confessedly  a  power  of  letting 
leases  for  nineteen  years,  he  has  the  power  of  inserting  wise  and  judicious 
clauses.  In  rural  tenements  it  is  common  to  insert  an  obligation  to  pay  the  ex- 
pense of  inclosures  ;  in  urban^  the  expense  of  building. 

Braxfield.  I  am  willing  to  go  into  any  scheme  which  may  relieve  the  pur- 
suer. Entails  are  no  favourites  of  the  public  at  present,  but  they  must  have  fair 
play.  The  doctrine  which  I  have  heard  to-day,  if  well-founded,  will  cut  down 
all  entails,  without  the  aid  of  a  statute.  The  maxim,  nemo  debet  locupletari 
aUenajactura^  does  not  apply  to  this  case  ;  for  the  heir  of  entail  cannot  be  be- 
nefited to  the  value  claimed,  he  being  merely  a  liferenter.  Supposing  this  to 
be  the  case  of  a  rural  tenement,  the  same  principles  would  apply.  If  the  heir 
of  entail  is  bound  to  pay  for  meliorations,  they  must  be  a  burden  on  the  sub- 
ject entailed,  and  then  entails  may,  in  process  of  time,  be  undermined  altoge- 
ther. Nevertheless,  relief  may  be  given  to  a  certain  extent.  There  is  no  justice 
in  allowing  the  heir  of  entail  to  pocket  excrescent  profits :  the  tenant  may  con- 
tinue in  possession  until  he  is  reimbursed. 

Elliock.  When  I  see  justice,  I  do  not  look  to  consequences.  The  pursuer 
ought  to  possess  until  he  is  indemnified.    It  is  impossible  that  L.5  per  annum 
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was  the  real  value  of  this  waste  ground,  for  then  the  ground  would  have  been 
let  at  L;20  per  acre. 

On  the  22d  February  1779,  "  The  Lords  fbund  the  heir  of  entail  bound ;" 
altering  Lord  Braxfiela's  interlocutor. 

Act*  R.  CuUen.    Alt*  J.  Swinton. 

Diss.  Alva,  Elliock,  Stonefield,  Hailes,  Ankerville,  Braxfield. 

N.  B. — The  number  of  dissenters  was  owing  to  the  manner  in  which  the 
vote  was  put ;  for  there  were  Judges,  as  Braxneld,  Elliock,  and  Hailes,  who 
were  willing  to  give  relief  to  the  pursuer,  though  not  in  that  large  way  pro- 
posed in  the  vote  and  carried  by  the  interlocutor. 


1 779*    February  26.    Messrs  Gibson  and  Balfour  against  George  Goldie. 

ARRESTMENT. 
An  Arrestment  betwixt  the  hours  of  four  and  six,  preferred  to  one  betwixt  six  and  nme. 

IFac.  CoU.  III.  45  j  Diet.  824.] 

Braxfield.  Goldie's  arrestment  in  the  hands  of  the  managers  and  clerk  is 
good  }  so  that  the  only  question  is  as  to  the  priority  of  arrestment.  When  parti- 
cular hours  are  mentioned,  the  meaning  is,  that,  although  the  messenger  is 
not  certain  as  to  the  precise  minute,  he  is  certain  that  such  a  thing  was  done 
between  one  hour  and  another :  This  excludes  any  after  hour.  In  this  view, 
the  two  competing  arrestments  can  never  interfere. 

Hailes.  So  it  was  determined,  after  very  ipature  consideration,  in  the  case 
of  Mrs  Jean  Cameron  and  Thomas  Boswel. 

President.  The  argument  in  that  case  seemed  conclusive  on  a  case  put. 
There  is  one  arrestment  between  seven  and  eight,  another  between  six  and 
seven,  and  another  between  five  and  six :  if  the  arrestment  between  seven  and 
ei^ht  be  considered  as  preferable  pari  passu  with  that  between  six  and  seven,  it 
follows  that  the  arrestment  between  six  and  seven  is  preferable  pari  passu  with 
the  arrestment  between  five  and  six  ;  and  consequently  the  arrestment  between 
seven  and  eight,  and  that  between  five  and  six  are  on  a  footing.  The  same 
argument  might  be  carried  on  from  sun-rising  to  sun-setting,  and  the  necessary 
consequence  would  be,  that  all  arrestments  executed  on  the  same  day  are  pre- 
ferable pari  passu  ;  for  this,  there  is  no  authority. 

[The  unavoidable  consequence  would  be,  that  an  execution  of  arrestment, 
between  six  and  seven  in  the  morning,  would  be  preferable  pari  passu  with  one 
between  six  and  seven  in  the  evening  ;  which  is  absurd.] 

MoNBODDo.  Goldie's  debt  is  not  proved,  and  therefore  his  arrestment  can- 
not compete  with  an  arrestment  on  a  debt  proved. 
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fThis  was  universally  rejected,  a»  reprobating  all  arrestment  on  a  dependance, 
and  all  claims  on  a  decreet  in  absence.] 

On  the  a6th  February  1779,  "  The  Lords  preferred  George  Goldie  j"  ad- 
hering to  Lord  Auchinleck's  interlocutor.  . 

Act.  A.  Elphinstone.    AU.  A.  Crosbie. 


1779«    February  26.    Creditors  of  Patrick  M'Dowal  against  Charles  Mac- 

DOWAL. 

ANNUALRENT. 

V 

The  Lords  found,  that  distressed  cautioners  were  entitled  to  charge  interest  upon  interest. 

[Fac.  Coll.  VIII.  31  i  Diet.  5Si.^ 

Braxfield.  When  Mr  Charles  M^Dowal  obtained  his  decreet  of  valuation^ 
the  chequer  was  closed.  I  consider  that  decreet  as  equivalent  to  a  decreet 
of  sale  at  that  period:  all  debts  are  innovated  and  all  accumulated.  If  Mr 
M'Dowal,  being  cautioner  for  his  father  in  L.1000,  has  paid  L.100  of  interest^ 
and  L.100  of  interest  is  still  due,  he  states  himself  creditor  for  L.1200 :  he  can 
get  thatf  and  he  cs^n  get  no  more :  he  cannot  afterwards  make  any  farther  claim. 

On  the  26th  February  1779,  ''  The  Lords  found  that  the  debt  must  be 
struck  as  at  the  time  of  the  decreet  of  valuation  }*'  varying  Lord  Kenneths  inl 
terlocutor. 

Act.  Ch.  Hay.    Alt.  G.  Ferguson. 


1779.    February  26.     Messrs  M*Clure  and  M'Cree  against  John  Paterson 

and  Others. 

PACTUM  ILLICITUM. 
Sale  of  Smugg;led  Goods. 

{Faculty  Collection,  VIII.  1S8  j  Dictionary,  9546.  J 

Braxfield.  The  subject  of  the  present  action  is  foreign  spirits,  in  cir. 
cumstances  not  enterable.  The  purcnase  was  made  on  board  a  ship  :  no  ac- 
tion can  lie  against  the  purchaser,  because  this  is  a  pactum  illicitum,  and  infer- 
ring  a  moral  turpitude.    I  do  not  enter  into  the  distinction  between  a  malum 
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prohibitum  and  a  malum  in  se  ;  the  king  has  as  good  a  right  to  the  ta^es  la"^ 
fully  imposed,  as  any  person  has  to  his  estate.  It  is  said,  '*  We  do  not  ask  you 
to  do  any  thing  that  is  unlawful,  for  paying  money  is  lawful/*  The  case  of 
Colonel  Campbell  against  Scotland  will  be  remembered.  Action  could  not  have 
lain  against  the  seller  by  the  purchaser,  and  why  vice  versa  ?  This  action  is 
founded  on  an  unlawful  contract :  I  hope  that  the  judgment  to  be  given  by 
the  Court  will  have  the  effect  of  making  rogues  not  true  to  each  other.  In 
some  cases,  it  matters  not  how  decisions  go,  if  they  are  uniform ;  but  this  rule 
applies  not  to  questions  concerning  ofiences  against  the  law  of  the  land. 

President.  The  Court  never  ventured  to  determine  the  general  point  in 
favour  of  the  unlawful  contract. 

MoNBODDO.  If  there  is  no  action  against  the  first  purchaser,  so  neither  is 
there  any  against  the  second  or  third.  This  would  lead  us  to  try  causes  by  the 
Exchequer  law,  which  I  do  not  understand.  Were  I  to  assume  legislatorial 
powers,  I  should  find  that  no  action  lies ;  but  we  must  judge  according  to  law 
and  precedents.  There  is  a  distinction  between  malum  in  se  and  malum  prohi- 
bitum^ as  much  as  between  jus  naturale  and  Jus  civile.  A  smuggling  contract 
may  be  void  and  null,  and  yet  a  contract  for  the  sale  of  smuggled  goods  may 
be  valid*  There  is  a  distinction  betwixt  a  law  prohibiting,  and  a  law  not  only 
prohibiting  but  also  annexing  penalties  :  there  is  no  law  annulling  the  sale  of 
smuggled  goods.  No  action  lies  against  the  seller,  because  the  buyer  could, 
■by  law,  seize  the  goods  when  delivered. 

Hailes.  I  supposed  that  the  general  bent  of  the  decisions  was  for  sustaining 
action  on  such  contracts :  my  mind  always  revolted  against  this,  for  I  never 
could  see  how  the  King's  Judges  were  properly  employed  in  rendering  effectual 
bargains  that  are  against  law  :  The  distinction  between  malum  prohibitum  and 
malum  in  se  is  well  known,  and  I  do  not  dispute  the  propriety  of  the  distinc* 
tion  ;  but  I  doubt  of  its  application  to  this  case.  What  I  mean  will  be  best  il- 
lustrated by  an  example  :  To  engage  in  foreign  military  service  with  a  prince  in 
amity  with  Britain,  is  not  a  malum  in  se  ;  this  will  be  admitted  by  the  lawyers 
of  Scotland,  for  we  know  that  such  was  the  general  practice  of  Scottish  gentle* 
men,  as  indeed  is  the  case  in  every  nation  brave  and  not  wealthy.  But  such 
military  service  is  prohibited  by  statute.  Here  then  is  a  malum  prohibitum^ 
Now,  suppose  that  a  French  oflScer  should  agree  with  a  person  to  make  50  re* 
cruits  for  him,  and,  with  that  view,  should  put  L,500  into  his  hands  to  account, 
— the  contractor  furnishes  the  men, — the  employer  learns  that  they  have  been 
levied  at  the  expense  of  L.400,  and,  by  his  attorney,  brings  an  action  for  ac* 
counting :  Would  not  such  an  action  be  rejected  ?  And  yet  here  there  is  only  a 
malum  prohibitum^  and  not  a  malum  in  se.  I  have  put  this  case  in  a  way  which 
might  actually  occur  ;  for  the  attorney  of  the  French  officer  could  not  be  liable 
to  any  punishment  for  bringing  such  an  action,  and  therefore  might  bring  it. 
Yet,  I  am  persuaded  that  the  Court  would  not  listen  to  a  count  and  reckoning 
on  facts  prohibited  by  law. 

Elliock.  Here  is  a  contract  for  smuggling  goods  :  no  action  lies,  for  the 
action  is  for  completing  that  bargain. 

Kaimes.  Every  one  knows  my  opinion.  I  think  that  here  there  is  a  gross 
malefice,  contrary  to  the  duty  of  a  subject.  This  is  a  contract  to  smuggle  :  Can 
I,  as  a  judge,  support  persons  in  their  actings  against  law  ? 
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Gardenston.  If  action  is  allowed  here,  action  must  be  allowed  on  every 
unlawful  contract.  When  the  legislature  prohibits  a  thing,  I  infer  that  a  con- 
tract for  doing  that  is  unlawful :  I  do  not  admire  the  distinction  between  malum 
prohibitum  and  malum  in  se.  What  is  malum  in  se  ? — not  treason,  adultery,  or 
theft ;  for,  in  a  state  of  nature*  there  was  no  government  marriage  nor  separate 
property.  [Confounding  an  imaginary  state  of  nature  with  the  law  of  nature  and 
nations.]  This  is  altogether  a  smuggling  contract :  How  can  the  contract  be 
ineffectual  as  to  the  seller,  and  yet  be  effectual  as  to  the  purchaser.  I  do  not 
see  any  decision  sustaining  action  on  a  contract  obviously  for  smuggling.  Action 
lies  to  the  foreign  merchant,  who  has  done  nothing  unlawful  in  selling  the 
goods :  but  that  is  not  the  species  facti  here.  The  only  decision  near  the  point 
is  that  of  Thomson  and  Duncan ;  and  there  action  was  denied. 

Justice-Clerk.  This,  above  all  others,  is  a  covenant  for  smuggling.  The 
case  here  respects  the  very  act  of  smuggling.  The  king's  Judges  cannot  sanc- 
tify an  act  so  illegal.  It  would  have  been  still  a  more  simple  case,  if  the  goods 
had  been  seized  and  an  action  brought  for  damages :  there  the  interest  of  the 
king  would  have  been  at  an  end,  and  yet  the  Court  would  not  have  admitted 
sucn  action.  In  a  matter  of  this  kind,  which  depends  on  statutes  originally 
English,  I  should  be  sorry  to  see  our  judgment  differing  from  that  of  Eng- 
lish judges.  I  am  persuaded  that  an  action  of  this  nature  would  be  a  novelty 
in  England. 

Covington.     I  assimilate  this  case  to  the  case  of  a  resetter  of  stolen  goods. 
The  Crown  has  a  right  to  certain  duties,  and  here  is  a  contract  for  defraud- 
ing the  Crown  of  that  right.      I  think  that,   if  a  person  purchases  goods 
knowing  them   to  have  been  smuggled,    even  then  no  action  lies,  although, 
the  purchaser  is  not  accessory  to  the  smuggling  himself. 

K^NMET.    There  is  no  occasion  to  enter  into  such  disquisitions.     The  only 
question  here  is.  Whether  there  is  a  smuggling  contract  or  not  ?  That  there  is, . 
appears  from  the  original  obligation. 

President.  I  agree  with  my  brethren  on  the  general  point }  but  I  have  heard 
some  propositions  advanced,  to  which  I  cannot  assent.  I  do  not  think  that 
action  can  be  denied  for  goods  bought  in  a  fair  way  of  trade,  and  I  have  no 
notion  of  an  ipso  fojcto  forfeiture.  In  the  case  of  Crawfurd  the  ratio  deci- 
dendi^ in  the  Ordinary's  interlocutor,  was  lefl  out  when  the  cause  came  to 
be  determined  in  the  Inner-House,  and  the  decision  was  grounded  on  the 
special  circumstances  of  the  case.  I  mention  this,  because  the  judgment  in 
tne  case  of  Crawford  has  been  represented  as  inconsistent  with  the  judgment 
now  to  be  pronounced. 

On  the  26th  February  1779>  "  The  Lords  found  that  no  action  lies  j"  alter- 
ing  the  interlocutor  of  Lord  Auchinleck. 

AcU  6.  Wallace,  D.  Rae.    Alt.  J.  M'Laurin,  Bay  Campbell. 

Hearing  in  presence. 

The  juagment  in  this  very  inoportant  cause  was  unanimous :  the  judges  dif- 
fered in  their  reasons,  but  not  in  their  conclusions. 
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1779>    March  2.    John  Leslie  of  Balquhati  againit  David  Orve.  ) 

TAILTIK 
Powers  of  the  Heir  in  granting  leases. 

IFacuUy  Collection,  VIII.  141  j  Dkt.  15,530.] 

MoNBODDO.  There  is  no  lesion  here ;  but  I  doubt  of  Leslie  Grant's  power 
to  give  a  lease  for  five  times  nineteen  years.  I  cannot  distinguish  between  a 
feu  and  such  an  alienation.  In  figures  the  difference  is  not  great.  Here  the  heir  of 
entail  deprives  future  heirs  of  the  principal  right  in  the  estate, — ^the  right  of 
possessing.  There  is  no  clause  in  this  entail  against  letting  leases,  but  I 
must  understand  the  power  of  letting  leases,  according  to  the  custom  of 
the  country.  Long  leases  were  not  practised  in  these  times :  mos  regionis  is  a 
good  rule.  If  a  lease  for  five  times  nineteen  years  is  good,  I  do  not  see  where 
the  line  is  to  be  drawn. 

Alva.  If  this  is  not  an  alienation,  and  if  such  liberties  are  to  be  taken  by 
heirs  of  entail,  no  entail  can  be  made  effectual.    This  lease  was  made  in  Jrau- 

dem  of  the  entail. 

Gardenston.  The  only  thing  that  Leslie  Grant  oould  do,  in  justice  and  in 
gratitude,  was  to  make  this  lease,  which  was  within  his  power.     Every  thing  is 

f>ermitted  by  an  entail  which  is  not  expressly  prohibited.  The  entail  permits 
eases  even  with  the  diminution  of  rent.  How  can  we  call  this  tack  an  alienaX 
tion  ?  A  tack  even  for  100  years  is  not  an  alienation  \  he  who  holds  an  heri- 
table property  feels  the  difference  between  an  alienation  and  a  long  lease. 
However  the  case  may  stand  in  figures,  the  life  of  one  man  may  see  two-thirds 
of  this  lease  expire.  Would  such  a  man  at  that  period  hold  the  remainder  to 
be  equal  ,to  an  alienation  ? 

Kennet.  This  tack,  if  granted  for  an  elusory  tack  duty,  might  be  reduced  ; 
but  of  this  there  is  no  evidence. 

Braxfield.  An  heir  of  entail,  although  limited,  is  still  a  proprietor.  He  is 
not  tied  down  in  cases  not  expressed.  Leslie  Grant  was  not  limited  as  to  the 
granting  of  leases.  If  the  money  laid  out  by  Mr  Orme,  for  recovering  the 
estate,  were  a  burden  entailed  on  the  estate,  I  should  give  my  opinion  for  re- 
ducing the  lease  ;  or  if  I  saw  that  this  lease  was  granted  at  an  under  value,  I 
should  be  willing  to  circumscribe  it,  so  as  to  grant  an  indemnification  to  Mr 

Orme,  and  no  more. 

Kaimbs.  I  have  no  doubt  of  Leslie  Grant's  powers  :  if  he  had  no  other  re- 
source for  paying  Mr  Orme,  I  should  be  inclined  to  support  the  lease  j  but  the 
argument  Kom  in  rem  versam  has  a  plausible  appearance. 

President.  If  Mr  Orme  could  have  any  indemnification  from  the  heirs  of 
entail,  I  should  have  no  doubt  of  reducing  the  tack.     In  that  view  the  whole 
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cir<;um8talices  of  the  transaction  ought  to  be  considefed.    Mr  Orfne^  a  confi- 

is  altogether  speculative,  and  deeds  after 

ini  lit;»  against  the  heirs  of  pntsiil  •   and   in 

innocent  man,  and  Leslie  Grant  as  one 
doing  no  more  than  justice  to  a  benefactor.  Even  a  minor  could  not  have  been 
restored  against  such  a  lease.  Friend  as  I  am  of  entails,  I  will  not  stretch  them. 
The  heir  of  entail,  in  this  case,  is  not  limited  as  to  granting  leases  :  and,  in  the 
case  of  Fraser  qf  Belladrum,  the  House  of  Lords  found  a  lease  of  900  years 
good  6 veo  against  singblar  successors.    . 

Westkall.  The  lease  of  the  house  of  Fetterneer,  and  the  gardens, ^cannot 
be  supported  in  consistency  with  the  decision  in  the  case  of  Greenock.  Ai. 
matters  now  stand,  the  heir  of  Balquhain  has  not  a  cot-house  on  his  estate, 
where  he  may  reside;  for  fifty  or  sixty  years  to  come. 

Hailes.  The  house  of  Fetterneer  may  not,  perhaps,  be  in  good  repair ;  yet 
it  is  the  capital  messuage.  And  if  the  estate  fell  to  heirs-portioners,  it  would 
belong  to  the  eldest  without  division. 

Braxfield.  I  doubt  as  to  the  tack  for  the  fifth  nineteen  years :  that  lease  is 
not  an  act  of  administration,  but  an  exertion  of  a  power  of  disposing  of  the 
estate,  which  was  not  in  the  granter.  ,   ,         ,     ^   ,     , 

^  On  the  2d  March  1779,  "  The  Lords  reduced  the  .tack  of  the  house  and  gar- 
dens of  Fetterneer ;  and  also  the  lease  for  the  fifth  nineteen  years  ;'*  altering  so 
far  Lord  Covington's  interlocutor. 

Ach  R.  Blair.     AU.  D,  Graeme.  ^     ,  ^    . 

Diss,  as  to  fifth  nineteen  years,  Kaimes,  Kenftet,  Gardenston,  Covington* 


1779.    February  If,  and  March  9-    Mart  and  Jean  Russels  against  Joh» 

'  .  RuSSEIi. 

•  * 

<30NQUEST. 
'^ere  Conqoest-lanAs  have  bwn  aold.  the  >i«  rtpretaOatiam  takes  jplac?  upon  the  price. 

[Foe.  Coil.  VIIL  147 ;  Dkt.  SO72.] 

Justice-Clbrk.  Although  it  were  granted  that  the  father  might  have  settled 
his  estate  on  the  eldest  heir-portioner,  with  burdens  to  the  other  heirs,  yet  the 
present  case  is  different ;  for  the  father  has  limited  himself,  by  the  marriage-con- 
tract,  not  to  do  any  fact  or  deed  to  alter  the  course  of  succession.  Here  he  has 
done  more :  he  has  settled  the  estate  on  the  second  son  of  a  younger  daughter : 
if  this  is  lawful,  what  is  the  use  of  Such  clauses  in  marriage-contracts  ? 

MoNBODDO.  Many  decisions  are  quoted  on  either  side ;  but  I  would  deter, 
rtiine  every  cause  on  its  own  circumstances.  There  is  a  distinction  between  the 
lands  and  the  conquest,  which  consists  of  money.  By  heirs  is  meant  heirs  one 
or  more.  The  lands,  in  the  present  case,  must  go  to  heirs-portioners  j  and  the 
father  cannot  prefer  onie  daughter  to  anothen     As  to  the  conquest,  there  is 
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more  difficulty :  there  the  father  has  a  power  of  division ;  but  it  is  another 
question,  whether  he  can  pass  over  the  heirs  of  the  marriage  altogether.  , 

GjLXLncirasrotf .     There  is  a  special  clause,   limiting  the  power  of  ,the  father  ; 

and  therefore  he  cannot  disappoint  the  heirs. 

Kekxbt.  The  father  has  not  made  a  settlement  of  any  part  of  the  estate  on 
the  heirs  of  the  marriage;  but  he  has  bestowed  it  on  the  second  son  of  a 
younger  daughter. 

Braxfield.  When  the  settlement  is  an  heir's^  the  father  may  make  a  distri- 
bution :  his  powers  are  discretionary  but  not  arbitrary.  But  the  great  difficulty 
here  is,  that  he  has  settled  the  estate  on  the  younger  son  of  the  younger 
daughter. 

CoviNGTOv.  I  do  not  think  that  the  clause  in  question  prevents  a  distribu- 
tion by  the  father  :  but  here  the  father  has  given  nothing  to  his  daughters;  for 
an  alimentary  provision  during  life  is  nothing  in  respect  to  an  estate. 

Kaimes.  Here  is  an  example  of  the  bad  effects  of  a  man  tying  himself  down 
by  a  marriage-contract :  had  the  father  been  free»  the  distribution  might  have 
seemed  reasonable ;  but,  unhappily,  he  was  bound,  and  could  not  do  what  was 
reasonable. 

On  the  12th  February  1779,  "  The  Lords  found,  that,  by  the  failure  of  the 
issue-male  of  the  marriage,  the  jus  creditif  under  the  marriage^contract,  was 
vested  in  the  daughters  of  the  marriage,  as  heirs-portioners  and  of  provision, 
and  of  which  it  was  not  in  the  father's  power  to  deprive  them  by  any  voluntary 
gratuitous  deed:  and  found  that  the  after-settlement,  executed  by  William 
Russel,  was  in  defraud  of  the  obligations  in  the  marriage-contract ;  and  there- 
fore reduced  the  same  ;"  adhering  to  Lord  Covington's  interlocutor. 

Act.  W.  Baillie.     Alt.  J.  M^Laurin. 

Braxfield.     Here  is  a  special  provision  of  lands  to  the  heirs  of  the  marriage, 
and  a  like  provision  of  conquest.  Part  of  the  special  provision  of  lands  was  sold 
by  the  father.     This  is  a  contravention.    The  value,  coming  in  place  of  the 
lands,  must  go  to  the  heirs  who  would  have  had  the  lands :  other  lands  were 
purchased  during  the  marriage,  and  afterwards  sold.     I  think  that  the  same  is 
the  rule  as  to  them :  as  long  as  the  marriage  subsists,  there  ii  no  jus  crediti  ; 
but  the  period  of  the  dissolution  of  the  marriage  is  the  time  for  ascertaining  the 
extent  of  the  conquest.     If  the  father  dissipates  the  conquest,  he  is  liable  in 
warrandice, — ^purchasers  will  be  safe,  but  not  gratuitous  disponees.    The  action 
of  damages  arising  from  the  warrandice  will  lie  at  the  instance  of  the  party  who 
suffered  the  damages, — that  is,  the  heir  of  the  predeceasing  child,  as  well  as  the 
child  itself.    The  title  to  be  made  up  by  the  heirs  of  conquest,  in  the  marriage- 
contract,  must  be  a  service.    Such  a  title,  it  is  admitted,  might  be  made  up  ; 
and  I  do  not  know  what  other  title  could  be  made  up.     There  is  a  difference 
between  making  up  titles  to  a  provision,  and  making  up  titles  to  a  sum  pro- 
vided. A  jury  serves  upon  no  other  title  but  the  marriage-contract :  if  so»  it  fol- 
lows  that  the  jus  representationis  must  take  place.     If  the  mother. must  have 
made  up  tides  by  service,  the  child  may.    Besides,  by  the  L.  102,  de  Condit.  et 
Demonst.  under  the  word  child^  used  in  this  marriage-contract,  grandchild  may 
be  understood. 

CovmoTON.    I  agree  as  to  the  first  point,  which  indeed  exhausts  the  cause. 
A  general  service  would  have  been  proper  as  a  title ;  but  I  do  not  ^ink  that 
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such  general  service  would  have  carried  moveables.  The  Romaa  law  made  np 
distinction,  bet  ween  heritable  and  moveable ;  but  the  case  is  different  with  us* 
A  general  service  cognosces  heirs  to  be  heirs,  but  it  gives  no  title.  It  would 
not  be  sufficient  to  authorise  the  exacting  of  payment :  confirmation  or  special 
service  would  be  necessary  to  complete  title. 

Justice-Clerk.  The  grounds  of  law  laid  down  by  Lord  Braxfield  are  jus!;. 
There  is  no  such  thing  as  a  conveyance  to  heif  s  whatsoever,  while  the  father  is 
alive : .  if  thexe  were,  the  sulgect  might  be  conveyed  by  them }  but  the  succes- 
sion cannot  open  to  them,  because  Ute  father  is  fiar. 

On  the  9th  March  1779f  "  The  Lords  found  that  the  heir  of  the  body  of  Ag- 
nes,  tiie  predeceasing  daughter,  has  a  right jtir^  representationisJ' 

Act.  Ilay  Campl^U,  J.  M'Laurin.  Alt.  W.  BailUe,  D.  Rae.^  Hearing  in 
presence. 


1779-    June  18.    Francis  Benson,  Merchant  in  London,  Petitioner. 

0 

PROCESS." 

■ 

Francis  Benson  set  forth,  in  a  petition,  that  his  character,  as  a  man  and  as  a 
merchant,  has  been  severely  attacked  in  a  case  between  Mozely  and  Blacky  to 
which  he  is  no  party :  and  he,  therefore,  craved  to  be  allowed  to  reply  to^  the 
aspersions  thrown  out.  ^ 

The  Lords  were  of  opinion  that  he  who  is  no  party  in  a  cause  cannot  be  re- 
ceived to  reply  in  the  cause ;  but  that,  if  he  is  inddentaUy  injured,  he  must  seek 
redress  by  an  incidental  complaint. 

On  the  16th  June  ITldf  "  The  Lords  refused  the  petition,  reserving  to  the 
petitioner  to  apply  by  Way  of  complaint.'' 

Act.  G.  Buchan  Hepburn. '  Alt..  Neil  Ferguson* 


1779.    June  23.    John  Wood  of  the  {dand  of  St  Chri$t9pber's  ogmmt  .£l(,en 

Grainger. 

.   FOREIGN— ANNUALRENT. 

A  debt  contr«ot0d!  abroad  Mng  sued  fi>r  in  this  coantry,  found  that  th^  interest  must  be 
restricted  to  5  per  cent,  dioagh  a  laiger  rate  was  allowed  in  the  locus  cmUradua. 

{FacuUjf  CoUeotim^  VIIL  153  j  Diet.  4552.] 

CoTiNGTON..  In  the  case,  Sinclair  against  Fraser^  the  House  of  Lords  found 
that  the  decreet  of  a  foreign  Court  was  pritna  facie  evidence  of  its  being  just, 
reserving  every  challenge  i^ainst  it.  The  foreign  court  gave  no  judgment  as 
to  the  quantum  of  the  attorney's  claim  :  the  decree  is  purely  in  absence ;  the 
personclaiming  must  show  that  the  chaige  is  reasonable.  The  interest  must 
ht  secundum  leges  loci. 

Gardenston.    If  the  defender  had  gone  to-  the  Island  of  St  Christopher's, 
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she  would  have  been  heard  against  the  decreet  in  absencet  and  so  also  must 
she  be  heard  here. 

Kennet.  I  doubt  as  to  annualrent,  for  none  is-  given  by  the  foreign  court : 
at  no  rate  can  this  demand  go  to  annualrents  of  costs^  for  the  demand  is  made 
Jrom  the  time  of  the  citation.  Now,  at  that  date,  costs  could  not  have  been 
incurred. 

Justice-clerk.     Here  the  objection  is  not,  that  the  debt  is  not  due,  but 
that  there  is  no  sufficient  evidence  of  the  decree  having  been  obtained. .   The 
costs  must  be  modified  secundum  banum  et  ceqtam. 
'    Alva.    Supposed  that  the  costs  had  been  taxed  at  St  Christopher's. 

President.  In  former  times  the  Court  would  have  refused  to  sustain  ac- 
tion on  this  foreign  decree ;  but,  in  the  case  of  Sinclair  and  Fr^ser^  it  was 
otherwise  determined  by  the  House  of  Lords ;  and  so  also  that  House  found  in 
another  case,  Wilson^  17^8.  As  to  the  costs,  the  foreign  court  had  them  not 
*under  cognisance  :  we  cannot  niodify  them  as  it  did  not  modify  them  :  the  mo* 
difying  tl>e  costs  must  be  the  act  of  the  court  that  pronounced  the  decree :  the 
decree  has  not  found  interest  due,  neither  can  we. 

Kaimes.  a  foreign  decree,  if  it  appears  formal,  must  be  held  pro  veritate  ; 
but  here  the  defender  was  not  in*  the  Island  of  St  Christopher  when  the  de- 
cree was  pronounced,  and  therefore,  as  the  law.  of  England  stands,  no  valid 
decree  could  pass  against  her.  [This  was  not  pleaded  l^  the  defender.} 
'  Gardenston.  If  nothing  is  urged  against  the  decree,  we  must  hold  the 
d^bt  to-be  just,  and  then,  according  to  our  constant  practice,  we  must  decree 
interest  from  a  year  after  the  furnishings. 

Elliock.  Tnat  would  be  proper  if  the  action  was  brought  for  payment  of  a 
debt ;  but  the  case,  here,  is  an  action  for  implement  of  a  foreign  decree,  and 
wq  can  regard  nothing  but  that  decree. 

MoNBODDo.  The  foreign  decree  ia  probath  probata^  and  therefore  interest 
ou^bt  to  be  awarded  on  it. 

.  On  the  ^d  June  1779,  "  The  Lords  found  that  action  lay  on  the  foreign 
decree ;  that  no  costs  were  due ;  that  interest,  at  the  rate  of  5  per  cent.,  was 
due  from  the  date  of  the  citation  in  this  process  ;*'  varying  Lord  Alva's  inter* 
locutor. 

Act.  J.  Anstruther,  jun.    AR.  J.  M^Lanrin. 


1779.    June  ^    In  the  Petition  and  Complaint  of  Fran€»  Fraheb,  i%eriff- 

oflScer^  against  James  Macrae  of  Houstown. 

SUMMARY  APPLICATION. 

The  Lords  found  the  complaint  incompetent  in  this  sun^raarj  manner,  and 
they  were  of  opinion,  that  there  ought  to  have  been  an  action,  wlilch,  by  act 
of  Parliament^  would  have  been  tried  summarily  \  and  that  there  is  a  material 
distinction  between  a  summary  action  and  a  summary  complaints.  That,  as 
there  was  here  an  alleged  ccmt^mpt  of  the  Sheriff's  authority,  the .  applicatiott 
ought  to  have  been  made  to  that  court  which  was  said  to/^ave  been  cozitexDiied^ 

jSqc  the  complah)er»  George  Ferguson,. 
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1779.   June  25.    .David  Pattillo,  Suspender^  against  Sir  William  Maxwell 

and  Others. 

JURISDICTION. 

Power  of  Review  inherent  in  the  Court  of  Seesion  not  ezcladed  by  the^Comprehending  Act 

[^Dictionan/^  7386.] 

*  I  * 

Covington.  The  commissioners  do  not  specify  the  grounds  of  their,  sen- 
tence. 

Hailes.  I  formerly  doubted,  and  I  still  doubt  of  that  incontrollable  Par- 
fiamentary  power  vested  in  the  commissioners ;  but  although  we  should  hold 
that,  in  matters  of  opinion,  their  judgment  cannot  be  reviewed,  yet  in  matters 
of  mathematical  demonstration  it  may :  and  if  they  choose  to  find  that  a  person 
falls  under  the  statute,  who  demonstratively  does  not,  I  cannot  suppose  that 
they,  act  under  the  statute, — ^their  decree  cannot  make  a  man  taller  or  younger 
than  the  statute  requires. 

.GUrdenston.  Approved  of  the  distinction  between  judgments  in  matters  of 
opinion  and  judgments  in  matters  of  demonstration. 

Justice-Clerk.  The  suspender  must  show  that,  be  does  not  fall  under  the 
statute. 

President.  It  is  dangerous  to  limit  legal  remedies :  he  who  applies  by  sus- 
pension, must  verify  his  reasons ;  but  he  cannot  verify  them  while  he  remains 
a  prisoner. 

On  the  25th  June  1779,  ''  The  Lords  remitted  to  the  Lord  Ordipary  to  pus 
the  bill  i'*  altering  Lord  Ankerville's  interlocutor. 

Act.  A.  Crosbie.    Alt.  J.  M*Launn.^ 

N.B. — ^Lord  Ankerville  ffave, judgment,  contrary  to  his  own.  opinion,  in 
consequence  of  what  he  understood  to  have  been  the  sense  of  the  Court  in 
other  cases. 


1779.    June  99.      Jabies  Good  against  Christian  Smith. 

INDEFINITE  PAYMENT. 

Tike  creditcnr,  in  an  aeooont, .  of  wUoh  a  part  wai 
partial  payments,  in  satisfiEuition  of  articles 
:  date  of  such  payment;  though  these  artidea  were  pan  oi  moee  wnicn  nan  lauen  unaer 
prescription. 

^Faculty  Collection,  VIII.  158  j  Dfc/.  6816.] 

MoNRODDO..   The  statute  1579  is  a  most  beneficial  statute,  and  the  Court 
has  done  well  in  applying  it  to  the  case  of  tradesmen's  accounts;  but  I  have  a 
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doubt  as  to  its  application  with  respect  to  the  partial  payments  in  controversy. 
The  question  is  as  to  indefinite  payments ;  they  must  be  applied  to  the  prior 
debty  that  is,  within  the  three  years.  The  application,  by  our  law,  goes  upon 
the  presumption  of  what  would  have  been  the  application,  that  is,  to  the  elaest 
debt,  and  of  which  the  prescription  is. nearest  run. 

BaAXFiELD.  If  it  is  admitted  that  the  account  was  actually  due  at  some 
prior  period  to  the  three  years,  the  indefinite  payment  fiedis  to  be  applied  to  the 
elder  debt ;  but  that  is  not  the  case.  Yet  still  I  have  doubts :  it  is  pleaded, 
that  the  payments  made  were  of  a  former  account.  Now,  suppose  this  were  the 
case  of  a  house  possessed  from  year  to  year  for  a  long  time, — ^that  payments 
have  been  made  indefinitely : — ^I  bring  an  action  for  three  years'  rent.  Siays  the 
tenant.  Here  are  receipts.  The  just  answer  would  be^  You  was  tenant  before, 
and  the  indefinite  payments  must  go  to  the  payment  of  rents  of  former^years. 

President.  By  the  short  prescriptions,  the  debt  is  not  prescribed.  It  is 
only  the  mode  of  proving  that  is  limited.  I  must  consider  things  in  the  state 
that  they  were  in  at  the  time. 

JusTicE-CLERK.    Candidly  mve  up  his  opinion. 

On  the  29th  June  1779»  **  The  Lords  found  that  the  payments  made  within 
the  three  last  before  citation,  must  be  imputed  to  the  eldest  of  the  debts  not 
prescribed  at  the  dates  of  those  payments ;''  altering  the  interlocutor  of  the 
Lord  Justice-Clerk. 

Act.  J.  Dickson.    Alt.  J.  M'Laurin. 


1779.      June  80.      Mrs  Francis  Belcher  against  Andrew  Moffat  and    [ 
t  Charleton  Palmer. 

TERCE. 
No  teroe  dae  from  Collieries. 

^Faculty  Collection,  VIII.  159 }  Dictionary,  15,863.] 

Braxfield.  It  is  a  point  well  established  in  our  law,  that  there  is  no  terce 
out  of  mines  and  m'merals.  The  only  question  here  arises  from  this.  That  there 
is  a  creditor  having  right  both  to  the  coal  and  the  land,  who  is  wiUing  to  hold 
by  the  coal,  and  to  leave  the  land  to  the  tercer*  Thompson  is  a  catholic  cre- 
ditor ;  he  is  not  entitled  to  betake  himself  solely  to  the  one  subject  or  the  other : 
he  must  draw  rateablv  and  proportionally  out  of  both.  A  efteditor  in  bis  situa- 
tion must  only  rank  for  the  annitalrents :  if  he  were  preferred  also  for  the  prin- 
cipal sum,  hard  would  be  the  case  of  widows,  for  what  estate  is  there  that  may 
not  have  heritable  debt  on  it  ? 

Justice-Clerk.  It  is  absurd  to  suppose  that  a  lady-terc^r  should  have  right 
to  mines  and  minerals,  which  are  pars  soli.  I  do  not  think  that  it  was  the  in- 
tention of  the  law  of  Scotland  that  heritable  creditors  should  have  it  in  their 
power  to  draw  payment  of  principal  sums  to  the  prejudice  of  the  terce. 
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Kaimes.  Thompson  is  certainly  preferable  to  all  the  world  ^  but  I  would 
not  allow  him  to  operate  payment  to  the  prejudice  of  any  creditor  rather  than 
another. 

Covington.  The  right  of  terce  is  ancient  in  our  law,  and  its  extent  limited. 
The  tercer  may  enter  into  possession  at  her  own  risk :  if  the  rent&  fall  short, 
she  has  no  recourse.  The  death  of  the  husband  is  the  term  of  the  commence- 
ment of  the  right  of  terce :  this  right  hurts  not  creditors,  because  whoever 
lends  his  money,  knows  that  be  lends  it  with  the  risk  of  the  terce.  Nothing 
can  impair  the  terce  but  an  infeftment  denuding.  It  is  not  in  the  option  of 
creditors  to  enlarge  or  diminish  the  right  of  terce.  Thompson's  right  is  a  right 
in  security  only ;  the  husband  could  not  give  him  a  power  to  disappoint  the 
right  of  terce. 

MoNBODDo.  I  approve  of  Lord  Covington's  principles :  If  Thompson  was 
to  possess  for  payment  of  principal  as  well  as  interest,  the  widow  would  be  se- 
cluded from  her  terce  altogether.  I  do  not  think  that  a  catholic  creditor  can 
draw  emulously  to  the  hurt  of  others.  He  must  draw  rateably  and  proportion- 
ally. 

On  the  30th  June  17799  *'  The  Lords  found  that  the  widow  is  not  entitled 
to  the  terce  of  the  coal ;  that  she  has  right  to  her  terce  of  lands  out  of  the 
rent  current  at  the  husband's  death,  and  in  time  coming ;  that  half  of  Thomp- 
son's interest  must  be  drawn  out  of  the  rent  of  the  coal  and  half  of  the  rent 
of  the  lands,  and  that  the  widow  must  draw  her  terce  from  the  remainder  of 
the  rent  of  the  lands." 

Act.  T.  Swinton.     Alt.  A.  Elphinston. 


1779.    Juhf  14. 


Mart  Baird  against  Ladt  Don. 


MASTER  AND  SERVANT. 
Onusaon  to  give  WamiDg. 

^Faculty  Collection,  VIII.  165 ;  Dictionary,  9182.] 

Hailes.  It  is  plain  that  Lady  Don  did  not  call  for  the  inventories  and  dis- 
miss her  housekeeper  till  after  the  term.  This  is  certainly  irregular  :  it  is  said 
that  servants  sometimes  leave  their  masters  at  the  term  without  giving  any 
warning,  and  tliat  the  masters  do  not  brin^  any  action  against  such  servants, 
either  K>r  damages  or  to  oblige  them  to  fulfil  their  service.  The  observation 
is  true»  but  the  inference  is  not  just ;  servants  who  so  conduct  themselves  are 
not  worthy  of  their  masters  giving  themselves  any  trouble  about  them,  and  the 
masters  are  in  general  well  rid  of  them. 

Gardenston.  Lady  Don  gave  no  warning  till  after  the  term,  and  therefore 
wages  and  damages  are  due.  What  is  there  that  should  hinder  this  ?  *'  That 
she  went  away  pleasantly.''    The  contrary  is  proved,  *'  that  she  gave  up  her 
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inventories/'  How  could  she  do  otherwise  ?  **  That  Lady  Don  gave  her  Ids. 
for  a  ticket  in  the  stage-coach/'  This  is  admitted  to  be  a  favour,  and  it  may 
impute  in  the  question  as  to  qtumtum  of  damages. 

Covington.  Jf  a  master  may  turn  off  a  servant  in  this  precipitate  manner, 
without  cause  and  without  warning,  so  also  may  a  servant  leave  his  master 
without  warning.  This  would  be  exceedingly  inconvenient  When  a  tenant 
is  obliged  to  remove  without  warning,  it  has  been  found  that  the  master,  al- 
though  not  bound  to  give  a  regular  warning,  was  bound  to  make  notification  to 
the  tenant. 

President.  Notice  is  absolutely  necessary  on  the  part  both  of  master  and 
servant :  without  it  there  is  tacit  relocation.  Were  it  otherwise,  the  conse- 
quences would  be  ruinous,  especially  to  servants. 

On  the  14th  July  1779f  "  The  iJords  found  the  pursuer  entitled  to  L.5  as  a 
half-year's  wages ;  to  L.6 :  6s.  as  board  wages,  ana  to  expenses  of  process  ;** 
altering  Lord  M onboddo's  interlocutor. 

Act.  R.  Corbet.    Alt.  P.  Murray,  Hay  Campbell. 


1779.    JtUy  9Q.     Charles  Maitland  against  John  Neilson. 

LOCUS  PGENTTENTIJE. 

Neilson,  by  a  missive,  not  holograph,  became  bound  to  enter  into  a  Tack  with  Maitland, 
containing  all  the  usual  clauses ;  and  a  counter  missive,  agreeing  to  that  proposal,  was 
signed  by  Maitland,  though  not  holograph  of  him.  A  scroll  of  the  Lease  was  made 
out,  but  they  differed  on  some  articles,  and  Maitland  did  not  obtain  possession.  In  a 
pursuit  against  Neilson  by  Maitland,  to  implement  and  sign^the  Tack,  the  Lords  held 
the  missive  not  probative,  though  Maitland  acknowledged  liis  subscription ;  a^  found 
that,  as  it  was  covenanted  there  should  be  a  Tack  in  writings  there  was  still  a  Locui 
PanUentuB* 


iFol.  Diet.  III.  393  i  Diet.  8459.] 

Braxfield.  The  writing  by  which  this  bargain  is  constituted  is  informal : 
the  subscription  is  not  denied  ;  but  that  is  not  enough  in  this  case.  It  is  enough 
when  writing  is  only  necessary  in  modum  probatioms,  but  not  so  when  writing 
is  necessary  to  the  constitution  of  the  obligation.  Here  there  is  a  tack  for  a 
number  of  years : — ^a  tack  for  more  than  one  year  is  not  valid  without  writing. 
It  is  said,  "  I  must  at  least  have  a  tack  for  one  year."  The  answer  is,  *•  No  t 
for  it  was  specially  covenanted  that  there  shouldf  be  writing ;  and  until  writing 
was  adhibited,  the  bargain  remained  incomplete." 

Covington.  A  tack  for  one  year  was  contrary  to  the  intention  of  both 
parties:  the  ground  was  waste, . and  therefore  no  profit  could  have  arisen  from 
one  yearns  possession. 

Kaimes.  Where*  there  is  an  express  agreement  to  reduce  a  bargain  into 
writing,  the  bhrgain  is  hot  cohipleted  until  a  formal  writing  is  made  out* 
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^  MoNBODDO.  If  a  subscription  is  once  acknowledged,  there  is  no  danger  of 
forgery,  and  consequently  no  occasion  for  witnesses. 

Hailes.  The  observation  contradicts  what  the  Lords  found  in  the  noted 
case,  M^Kenzie  against  Park^  and  in  various  cases  decided  since  that  time,  on 
the  principles  then  established. 

President.  This  case  shows  the  necessity  of  adhering  to  forms.  When 
people  do  things  in  a  hurry,  they  leave  clauses  to  be  hereafter  adjusted  by 
courts  of  law ;  not  so  when  a  formal  writing  is  coolly  and  deliberately  exe- 
cuted. 

On  the  39th  July  1779f  '*  The  Lords  assoilyied }"  altering  Lord  Covington's 
interlocutor. 

Act.  A.  Rolland.    Alt.  G.  B.  Hepburn. 


1779.    November  17*    Lik  Dillon  against  John  Campbell  of  Blithswood. 

TAILYIE. 

IFaculty  Collection,  VJU.  I90 ;  Bict.  15,432.] 

MoKBODDO.  The  intention  here  is,  to  lay  a  burden  on  the  entailed  estate : 
There  is  a  statute,  and  a  wise  one,  which,  under  certain  conditions,  allows  bur- 
dens  to  be  laid  on  the  entailed  estate ;  but  that  is  when  the  heir  in  possession 
does  himself  expend  the  money.  The  case  here  is  different :  the  heir  expends 
nothing.  He  draws  a  large  rent,  and  leaves  a  burden  on  his  successors.  On 
this  ground  I  would  alter ;  but  I  would  adhere,  supposing  that  the  tenement 
in  question  was  an  urban  tenement,  and  not  falling  within  the  statute  which 
authorises  entails. 

Covington..  May  not  an  heir  of  entail  make  a  bargain  to  this  purpose :— » 
The  tenant  shall  be  at  the  expense  of  inclosing,  and  shall  have  an  equivalent 
at  the  expiration  of  the  lease.  This  would  be  a  burden  on  the  next  heir :  it 
is  not  a  debt  contracted,  but  a  purchase  made,  accrescing  to  the  entailed  estate. 

Kaimes.  I  thought  that,  on  the  footing  of  meliorations  made,  the  interlocu- 
tor was  right. 

Braxfield.  An  heir  of  entail  may  meliorate  the  entailed  estates,  but  not 
so  as  to  risk  the  very  existence  of  that  estate :  he  cannot  meliorate  i^  by  bur- 
dening it  with  debt  on  which,  to  the  ruin  of  the  estate,  adjudication  may  rollow. 

President.    Gave  up  his  former  opinion. 

On  the  17th  November  I779,  "  The  Lords  assoilyied ;"  adherinc^  to  the  in- 
terlocutor  of  Lord  Braxfield,  Ordinary,  and  altering  their  own  intenocutor. 

On  the  13th  January  I78O,  they  adhered  to  this  interlocutor. 

Act.  R.  Cullen.    AU.  llay  Campbell. 

Diss.  Kaimes,  Gardenston,  Covington. 

5  O 
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N^B.'^At  die  last  advising  of  the  cause^  tiiere  irat^  some  cootrovevsyr  as 
to  the  question,  Whether  burgage  tenemeDts^  and,  in  particular,  faouBeaiand  gm 
dens  unthin  borough,  fcdl  within  the  words  and  the  spirit  of  the  Actionent 
taihfies  ?  But  diis  question  couid  not  be  determined,  llie  bemr  of  entail^urt 
being  parties  in  the  cause. 


1779.    Nwember  SO.    Humpret  Blakd  Gardeker  ogeAmt  Osoroe  Spalding 

and  his  Curators* 

ARRESTMENT. 
Arrestment  not  a  habile  mode  of  affecting  the  rererrion  of  aa  eatate  sold  judicially. 

I 

IFac.  ColL  FIJI.  177  i  IHct.  730.] 

Braxfield.  In  the  case  of  a  judicial  sale,  the  creditors  must  be  paid  before 
the  purchaser  can  have  right  to  the  lands.  The  price  of  the  lands  is  an  herit- 
able subject,  and  die  creditors  mutt  carry  it  by  adjudication.  The  heir  must 
carry  the  reversion  by  service  and  infefhnent ;  he  cannot  carry  it,  like  move- 
ables, by  confirmation. 

Kaimes;  .  Tlie  reversion  of  an  estate,  sold  under  the  Act  1681,  belongs  to 
the  hdr  after  the  creditors  are  paid;  but  the  heir  must  make  up  titles  to  it, 
and  so  must  creditors.  There  is  an  inconveniency  in  obliging  the  creditors  to 
adjudge ;  but  mcommoium  mm  solvit  argumentum. 

MoKBODDO.  The  price  of  an  estate,  sold  under  the  Act  1681,  does  not  be- 
come a  moveable  subject. 

Gardenston.  An  adjudication  might  be  necessary,  were  there  any  compe- 
tition of  creditors;  but  here  there  is  none.  It  is  the  curator  of  the  heir  who  is 
pleading,  plainly  to  the  prejudice  of  the  heir,  and  he  forces  the  creditors  to  tear 
the  estate  to  pieces  hy  adjudication. 

Justicb-Clerk.  I  have  some  doubt  how  far  the  rule  of  law  can  apply  to 
this  case. 

Kaimes.  Here  there  is  an  apparent  heir  only.  He  could  not  get  the  subject 
without  a  real  title ;  and  how  can  the  creditors  get  it  from  him  by  a  forth- 
coming ? 

Covington.  How  came  the  apparent  heir  to  get  an  aliment  kere^  as  he  has 
not  enta'ed  ? 

fiRAXFtELD.  That  is  not  the  present  question  ;  but  I  see  how  he  could  get 
it.     An  apparent  heir  has  right,  although  not  entered  to  the  rents  of  the  estate. 

On  the  SOth  November  1779f  "  The  Lords  found  that  the  reversion  could 
not  be  attached  by  arrestment ;"  adhering,  in  substance,  to  Lord  Westhall's  in- 
terlocutor. 
.    Act.  G.  Ferguson.    AU.  W.  Nairne. 
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1780.      January  IS.      James  Hill  against  Thomas  HoPKiBK.aad  John 

M*Call. 

BtJRGH-ROYAL. 


Powers  <if^e  Tovm-Cotmeil  to  JnUot  fims  on  BifrgeMes  vefiisiiig  to  ateopt  of  offieeo 

the  Buif;h. 

{Faculty  Cotteciion,  VIII.  187}  Dictionary,  10,9950 

Braxfield.  Magistrates  have  a  discretionary  power  to  oblige  burgesses  to 
serve :  biit  here  the  Magistrates,  after  the  regulation  1748,  comd  not  impose  a 
new  fine. 

Covington.  I  am  not  fond  of  allowing  burgesses  to  buy  off,  although  the 
practice  is  such  in  many  boroughs,  and  even  in  London. 

Hailes.  Perhaps  it  would  have  been  more  constitutional  to  have  deprived 
the  defenders  of  their  burgess  tickets. 

Pkesident.  The  Magistrates  have  no  such  power.  It  would  have  been  hard 
to  have  deprived  seceders  of  their  burgess-tickets ;  who,  being  good  subjects,  do 
nevertheless  entertain  scruples  of  conscience  as  to  taking  certain  oaths. 

fThis  does  not  ^pply  to  the  defenders,  who  are  not  seceders,  and  have  no 
scruple  of  conscience  to  plead ;  neither  does  it  apply  to  any  seceders,  but  the 
anti-Durghers :  and  it  remains  to  prove  that  sucn  men  can  be  members  of  a 
borough  community,  according  to  their  principles,  when  contrasted  with  the 
regulations  of  boroughs  and  the  law  of  the  land.  Query ^  Are  those  men  posi- 
tively Whigs,  or  are  they  not  rather  negatively  not  Jacobites  ?] 

On  the  12th  January  1780,  **  The  Lords  assoilyied,  in  respect  that  the  de- 
fenders had  already  been  fined  for  councillors,  and  tliat  the  office  of  Dean  of 
Guild  implies  that  of  councillor  ;^  adhering,  in  substance,  to  Lord  Gardenston's 
interlocutor. 

Act.  Hay  Campbell.    Alt*  J.  Maitland. 


1780.    January  14.    George  Manderson  against  Jkui&s  Erskine. 

BENEFICIUM  CEDENDARVM  ACTIONUM. 

Is  a  co-debtor  entitled  to  receive  assignation  of  diligence  from  the  creditor  for  speedily 

operating  relief? 

IFac.  CoU.  VIII.  189  ;  Diet.  1386.] 

« 

Kaimes.    The  creditor  ought  in  equity  to  assign  :  it  ytHXH  not  hurt  him ;  and 
it  may  afford  ready  execution  \o  the  cautioner. 


/ 


84*  DECISIONS  REPORTED  BY 

MoNBODDO.  A  cautioner  may  demand  an  assignation,  both  by  the  Roman 
law  and  ours. 

Gardenston.  There  are  two  very  old  decisions,  and  an  opinion  of  Mr  Er« 
skine,  founded  on ;  but  still  I  think  that  the  decisions  and  the  opinion  are  er- 
roneous, A  thing  which  is  innoctue  tUililatis  to  the  creditor,  and  may  be  useful 
to  the  other  party,  must  be  done ;  and  it  is  peevish  to  oppose  it 

Alva.  When  a  man  does  no  more  than  pay  his  own  debt,  be  cannot  de- 
mand assignation. 

President.  A  creditor  is  entitled  to  take  his  payment,  but  he  must  not  do 
it  emulously.  In  the  case  of  the  creditors  of  Buchan^  it  was  found  that  credi- 
tors were  not  obliged  to  assign. 

Justice-Clerk.  In  the  case  of  bills,  it  is  not  understood  that  the  creditor  is 
bound  to  assign. 

Braxfield.  The  granting  of  an  assignation  may  not  seem  a  matter  of  much 
moment  to  one  who  is  not  conversant  in  the  negotiation  of  bills ;  but  when 
L.500  bills  pass  through  a  man's  hands  every  day,  it  would  be  a  great  embar- 
rassment to  commerce  were  he  bound  to  assign  as  many  of  them  as  debtors 
pleased :  the  very  loss  of  time,  and  the  necessity  of  giving  attendance  on  such 
occasions,  would  be  distressing.  The  granting  of  assignations  was  introduced 
into  the  law  of  Scotland,  from  principles  of  equity,  in  the  case  where  the  se- 
condary creditor  had  no  right  to  the  subjects  without  assignation.  A  creditor 
has  no  business  to  enter  into  the  question.  How  the  co-obli^ants  are  bound  to 
each  other.  If  the  co-obligant  can  point  out  any  relief  wnich  he  may  obtain 
by  the  assignation,  and  which  he  has  not  at  common  law,  then  the  creditor 
must  assign  ea:  emulate. 

President.  I  shall  not  dispute  the  obligation  to  assign  bonds ;  but,  as  to 
bills,  it  would  introduce  inexpressible  confusion. 

(The  Lords  did  not  determine  the  general  point,  but  laid  hold  on  the  parti- 
ar  circumstances  of  the  case ;  and  so  avoided  a  vote.] 
On  the  14th  January  1T80,  **  The  Lords,  in  respect  that  diligence  had  been 
done,  and  a  decreet  ootained,  found  that  the  creditor  must  assign  the  decreet, 
in  order  to  operate  relief  ;'*  altering  Lord  Alva's  interlocutor. 
Act.  G.  Buchan  Hepburn.    Alt.  R.  Sinclair. 


1780.    January  14.    Andrew  Cranston  against  Joseph  Symington. 

WARRANDICR 

Whether  a  proprietor  is  bound  by  a  general  clauBe  of  warrandice  to  reUeve  his  tenant  of  a 

thirlage? 

« 

IFac.  CoU.  Fill.  192  /  Diet.  16,6S7.] 
B&AXFiELD.    Supposing  thirlage  to  have  been  constituted,  I  think  that  the 
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landlord  is  not  liable  on  the  warrandice  of  the  tack :  were  he  liable,  the  greater 
profit  that  the  tenant  made  of  his  malting,  the  greater  loss  would  the  master 
sustain.  The  question  is,  Whether  does  the  warrandice  in  a  lease  imply  an  ex- 
emption  from  the  consequences  of  the  thirlage :  the  tenant  must  certainly  carry 
his^rain  to  some  mill.  The  master  warrants  that  the  tenant  shall  possess  the 
subject,  but  not  that  he  shall  not  be  obliged  to  carry  his  grain  to  some  mill. 
The  master  ought  to  have  mentioned  the  thirlage  to  the  tenant ;  but  then,  on 
the  other  hand,  the  tenant  ought  to  have  inauired  whether  there  was  a  thirlage. 
The  one  was  just  as  naturally  to  be  adverted  to  as  the  other. 

Kaimes.  According  to  the  defender's  argument,  the  master,  instead  of  reap- 
ing profit,  might  be  obliged  to  pay  to  his  tenant  what  is  equivalent  to  a  rent. 
Ail  that  the  tenant  can  demand,  is  to  be  relieved  in  equity  from  his  lease,  on 
the  footing  o{  casus  incogitatus. 

MoNBODDO-  The  extent  and  consequences  of  the  obligation  do  not  move 
me  •  for  I  can  suppose  a  case  in  which  eviction  will  go  beyond  the  value  of  the 
subject  let.    If  the  tenant  knew  that  the  lands  were  subject  to  thirlage,  the 

warrandice  will  not  be  incurred.  .,..,,, 

CoTiKGTON.  In  the  country,  a  tenant  may  naturally  suppose  that  the  lands 
which  he  possesses  are  thirled ;  but  there  is  a  wide  difference  between  that 
case  and  the  case  of  invecta  et  illata  in  an  urban  tenement.  Such  thirlage  is  un- 
favourable,  and  not  to  be  presumed.  Both  parties  are  to  blame  ;  the  one  in  not 
mentioning  the  thirlage,  and  the  other  in  not  inquiring  about  it.    This  is  a 

ctisus  incos^ttttuSt 

Gardenston.  It  is  a  clear  rule,  that  all  real  servitudes  are  burdens  on  tacks. 
This  is  certainly  the  case  as  to  roads :  and  so  also  as  to  thiriage.  I  cannot  dis- 
tinguish between  thirlage  in  a  rural  and  in  an  urban  tenement. 

Haxles.  If  the  defender  did  not  know  of  this  thirlage,  his  case  is  singular ; 
and  he  is  the  only  brewer  of  that  c[uarter  that  is  ignorant  of  it.  In  the  course 
of  this  century  it  has  been  the  subject  of  two  decreets  in  foro  contentiosissimo  ; 
and  it  has  been  supported  by  different  decreets  of  the  Barony-Court.  Cranston 
could  not  defend  Symington  against  the  owner  of  the  thirlage ;  for  his  own 
author  had  been  a  party  in  the  former  action,  and  had  fwled  after  a  most  obsti- 
nate defence.  Why  should  the  subject  in  question  be  called  an  urban  tenement  > 
It  is  in  no  other  sense  an  urban  tenement  than  that  contiguous  houses  have  been 
erected  within  the  barony  of  Broughton.  .      .v 

President.  It  would  be  dangerous  to  enter  into  inquiries  concerning  the 
knowledge  of  the  landlord  and  the  ignorance  of  the  tenant.  The  landlord  let 
the  tenement,  but  he  did  not  warrant  against  thirlage :  he  did  not  warrant 
agMnst  burdens  on  the  materials  used  in  the  work.  The  tenant  bad  only  his 
rent  to  pay,  whether  he  malted  more  or  less. 

Justice-Clerk.  The  reason  why  a  tenant  is  not  entitled  to  recur  on  the 
warrandice,  as  to  thirlage,  is,  that  the  landlord  warrants  the  possession,  not  the 

mode  of  the  possession.  „     - .     ,  ,  ^      » 

Kevnet.  I  have  a  tenant  who  distils  12,000  bolls  of  barley  each  year,  but  I 
do  not  warrant  him  from  thirlage ;  I  only  warrant  the  tacks. 

On  the  14th  January  I78O,  "  The  Lords  found  the  master  not  liable. 

Act.  A.  Wight.    AU.  G.  Ferguson. 

Reporter^  Covington. 
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Di$9.  Monboddo,  Covin^n.  [Lord  Covington  was  not  aitiafied  as  to  the 
evidence  that  a  thirlage  existed  ^  which,  however,  is  a  thing  of  the  utmost  no- 
toriety.] 


1780.    January  18.    MargarbTs  Ladt  Gray,  against  Mas  Isobel  Blair* 

RUN-RIG.    • 
The  Statute  found  not  to  anthorae  exchanges  to  asburger  extent  than  lour  aeres  at  cme  pkoe. 

IFac.  CoU.  IX.  37/  Diet.  14,151.] 

• 

Elliock,  The  thing  proposed  is  for  the  advantage  of  the  parties  as  to  the 
sosall  parcels ;  but,  as  to  the  large  parcels,  I  think  that  the  law  will  not  admit 
of  the  division  :  it  is  in  truth  an  excambion. 

MoNBODDO.  If  the  legislature  has  made  a  statute  for  a  certain  purpose,  and 
if  that  purpose  is  not  thereby  answered,  the  legislature  must  make  a  new  sta- 
tute ;  we  cannoL  The  only  thing  which  embarrasses  me,  is  the  series  rerum 
similiter  jtidicatarumf  which  gives  a  very  wide  interpretation  to  the  statute. 

Hailes.  This  course  of  decisions  mav  be  said  to  have  been  interpreted  by 
the  deciaioD^  Btsehanan  against  Clark,  which  put  a  strict  interpretation  on  the 
statute.  In  truth,  most  of  the  decisions  are  not  inconsistent  with  the  tenor  of 
the  statute.  The  Court  gradualhr  enlarged  the  interpretation.  The  former  de- 
cision was  always  an  auSbority  for  enlarging  the  next.  In  the  case  of  Bruce 
of  Kinnairdf  the  jud^  made  a  wider  stretch  :  they  did  not  mean  to  hurt  Mr 
Bruce,  when  out^of  the  country,  but  they  consulted  his  interest  when  out  of  the 
country  ;  and  went  farther  for  his  benefit  than  perhaps  they  would  have  done 
had  he  been  present.  It  is  high  time  to  stop ;  and  it  is  better  to  go  back  into 
the  limited  interpretation  of  the  statute  than  to  go  forwards  into  an  interpreta- 
tion which  wiU  render  all  property  insecure. 

Kaimes.  We  must  not.  interpret  run-rig  to  mean  merely  single  ridges.  It 
relates  to  cases  where  agriculture  cannot  be  profitably  carried  on  without  di- 
vision. This,  however,  will  not  extend  to  fields  of  twenty  or  tliirty  acres.  I 
would  limit  the  excambion  to  five  acres. 

Justice-Clerk.  The  legislature  could  not  have  meant  to  allow  the  division 
of  great  parcels ;  for  it  does  not  mention  the  Court  of  Session  as  judges :  it 
pever  meant  to  make  over  large  parcels  of  ground  from  one  heritor  to  another. 

Covington.  Such  a  process  of  excambion  would  not  have  been  sustained 
at  common  law  :  the  action  is  on  the  statute.  Run-rig  means  interjected  lands, 
whereby  agriculture  is  prevented  from  improvements ;  but  when  the  parcels  are 
large,  the  purpose  of  the  statute,  which  is  improvement  in  agriculturcj  may  be 
attained  without  division.        * 

On  the  18th  January  1780,  "  The  Lords  found  that  the  Act  of  Parliament 
does  not  extend  to  large  fields,  belonging  to  different  proprietors ;  and  remitted 
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to  the  Ordinary  td  considet  how  far  the  division  can  proceed  as  to  lesser  par- 
cels ;''  altering  Lord  Eliiook's  interlocutor. 
Act.  W.  Naime.    Alt:  Ilay  Campbellw 


1779*    December  9>  and  1780,  January  18«    Gsoaoe,  Losd  Elibank,  against 

Margaret  Hay,  an  Infant 

REMOVINO. 

Wkether  an  aivear  of  a  yearns  rent»  doe  to  Ike  landlordVesecntor,  entitles  his. heir  to  pursue 

an  action  of  removing  ? 

IFac.  CoU:VIlL  198;  Diet.  18,869.] 

Covington.  Lord  Elibank  cannot  avail  himself  of  the  debts  due  to  another. 
The  bill  did  not  defeat  the  right  of  hypothec :  the  rent  is  still  due  until  payment 
of  the  bill.  [This  relates  to  a  part  of  the  cause,  in  which  there  was  difference 
of  opinion.] 

MoNBODDO.  The  rent  is  divided  by  the  succession  dividing.  This  is  just 
the  same  thing  as  if  the  sum  had  been  assigned,  which  would  not  have  put  this 
case  without  the  act  of  sederunt. 

Braxfield.  In  considering  whether  an  action  of  removing  is  well  founded, 
we  must  consider  the  state  of  things  when  the  action  was  brought ;  and  we 
must  consider  the  statS  of  things  when  the  decreet  is  pronounced.  The  land- 
lord is  not  bound  to  accept  of  a  partial  payment ;  but  if  he  does  accept  of  it, 
and  so  reduces  the  rent  within  a  year's  rent,  he  cannot  have  action  of  removing. 
When  this  action  was  brought,  the  tenant  owed  nothing  to  the  landlord:  It  is 
not  enough  to  say  that  the  tenant  owes  more  than  he  can  clear.  Insolvency  is 
not  the  purpose  :  the  landlord  must  say  that  the  tenant  owes  more  than  a  year's 
rent.  The  executor  cannot  bring  an  action  of  removing :  he  must  take  pay- 
ment as  he  best  can  :  if  the  heritor  assigns,  (the  case  put  by  Lord  Monboddo,) 
he  can  no  longer  have  the  power  of  removing. 

Covington.     This  doctrine  is  new^  and  it  is  dangerous. 

Kennet.  The  tenant  was  in  arrears,  and  the  action  was  properly  brought. 
If  Patrick,  Lord  Elibank,  had  been  alive,  there  could  have  been  no  defence ; 
and  the  accident  of  his  death  cannot  vary  the  case. 

Elliock.  The  Act  of  Sederunt  gives  right  to  an  heritor  to  insist  in  a  re- 
moving, on  account  of  rent  due  to  himself,  but  not  on  account  of  debts  due  to 
another. 

On  the  9th  December  1779,  "  The  Lords  passed  the  bill." 

Act.  A.  Murray.    Alt.  Charles  Hay. 

Reporter^  Kennet. 

Diss.  Covington,  Stonefield,  Kennet,  Monboddo. 
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1780.  Jan.  18.— ^Braxfield.  An  executor  cannot  bring  an  action  of  remoV' 
ing.  He  must  recover  the  arrears  due  to  him  by  a  common  action  for  payment. 
Indeed,  an  executor  could  have  no  interest  to  insist  for  removing,  by  which  he 
could  have  no  benefit :  when  this  action  was  brought  there  was  not  a  shilling  due 
to  the  heir.  An  action  of  removing,  on  the  Act  of  Sederunt,  is  a  benefit  to  the 
heritor,  and  a  penalty  on  the  tenant.  How  can  the  heritor  say,  '<  Remove,  be- 
cause you  owe  rent  to  another  man  ?"  Here  the  tenant  has  not  broken  faith 
with  the  heritor.  If  the  pursuer  were  both  heritor  and  executor,  he  might  have 
brought  the  action  as  the  defunct  might  have  done.  The  tenant  is  entitled  to 
know  whether  Lord  Elibank  is  heir  and  executor :  he  is  entitled  to  inquire  into 
the  right  of  the  person  exacting  rent  from  him.  The  landlord  is  not  Dound  to 
take  partial  payments ;  but  when  the  bygones  belong  to  another  person,  that 
person  may  take  full  payment  or  partial  payments,  and  the  heir  cannot  quanel 
him.  What  sort  of  a  right  of  action  is  that  which  a  third  party  may  defeat 
whenever  he  pleases  7  Is  it  not  extraordinary  to  say  that  the  heir  can,  on  the 
debt  due  to  the  executor,  remove  the  tenant,  to  the  loss  of  the  executor  himself, 
whose  only  chance  of  recovering  payment  of  bygones  fs  by  continuing  the  ten- 
ant in  possession.  Insolvency  is  not  sufficient  to  found  an  action  of  removing 
on  the  Act  of  Sederunt. 

MoNBODDO.  There  was  more  than  a  year's  rent  due  at  the  time  of  the  de- 
creet ;  and,  if  that  be  the  case,  it  matters  not  whether  it  be  due  to  the  heir  or 
to  the  executor,  or  to  the  hcsreditasjacens  of  the  last  heritor.  All  that  the  Act 
of  Sederunt  requires,  is,  that  more  than  a  year's  rent  be  due.  The  executor 
has  no  interest  or  title  to  remove  the  tenant ;  but  the  heir  has.  The  end  of 
this  action  is  not  only,  or  principally,  for  security  of  the  rents ;  it  is  for  se- 
curity of  the  interest  of  the  proprietor  of  the  land,  to  prevent  deterioration  by 
tenants  in  labouring  circumstances.  Such  was  the  opinion  of  the  Court  in  old 
decisions,  even  before  the  Act  of  Sederunt :  that  act  rather  mitigates  the  rigour 
of  the  decisions  \  besides,  it  is  the  interest  of  the  executor  to  have  caution  in 
order  to  force  payment. 

Covington.  The  tenant  is  in  labouring  circumstances ;  and  no  wonder  that 
Lord  Elibank  should  wish  to  have  such  a  tenant  removed.  The  question  does 
not  depend  on  the  Act  of  Sederunt.  Could  the  heritor  have  pursued  on  an  ir- 
ritancy ob  non  solutum  canonem^  for  an  arrear  due  to  a  third  party  ?  This  action 
for  bygones  is  incompetent  at  the  instance  of  the  heir,  who  has  no  right ;  or  at 
the  instance  of  the  executor,  who,  not  being  confirmed,  has  no  title  to  pursue. 

Kaimes.  This  case  is  not  within  the  words  of  the  Act  of  Sederunt :  and  I 
doubt  whether  it  was  in  the  view  of  the  Court  when  the  act  was  made.  The 
Act  of  Sederunt  was  meant  to  supply  that  defect  in  the  common  law  which  al- 
lowed a  tenant  to  possess  until  he  became  actually  bankrupt  This  case  falls 
within  the  spirit  or  the  act :  for  when  the  succession  divides,  were  it  not  for 
such  a  remedy,  the  heir  might  be  a  sufferer.  Here  the  very  ratio  of  the  act 
takes  place  :  for  the  tenant  is  vergens  ad  inopiam^  and  the  master  runs  a  risk 
of  losing  a  year's  rent. 

Gardenston.  The  Act  of  Sederunt  is  sufficiently  severe.  In  the  north  of 
Scotland,  rents  are  paid  once  a-year,  and  never  at  the  legal  term :  a  strict  ob- 
servance of  the  Act  of  Sederunt  would  dispossess  almost  all  the  tenants  ;  for 
not  one  of  them  pays  at  the  legal  term,  and  not  one  in  a  hundred  can  find 
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caution  for  five  years'  rent.  In  just  construction,  the  Act  of  Sederunt  cannot 
apply  to  arrears  that  are  due  to  some  one  else  than  the  master :  for  the  tenant 
must  find  security  for  arrears  incurred^ — ^that  is,  incurred  by  the  person  who 
pursues. 

Justice-Clerk.  The  Act  of  Sederunt,  in  the  hands  of  wise  and  virtuous 
masters,  will  not  be  abused.  The  state  of  the  tenant,  with  respect  to  extrane- 
ous creditors,  was  not  under  the  eye  of  the  Court  in  framing  the  act.  The  di£> 
ficulties  of  the  tenant  are  not  less,  when  he  owes  money  to  the  one  man  or  to 
another.  Whenever  the  arrear  is  separated  from  the  person  of  the  heir,  it  mat- 
ters not  to  whom  the  arrear  or  debt  is  owing.  If  the  executor's  claim  is  suf- 
ficient to  found  a  removing,  so  may  the  claim  of  another  creditor. 

President.  Justified  the  Act  of  Sederunt,  (unnecessarily  attacked  by  Lord 
Gardenston.)  Said  that  it  was  calculated  to  prevent  quibbling  objections  to  warn- 
ings, and  that  it  was  beneficial  to  tenants,  as  not  forcing  the  master  to  use  his 
right  of  hypothec,  and  yet  securing  him.  What  right  had  the  heritor  to  insist 
in  a  removing  when  he  was  secure  and  could  not  qualify  any  damage  ?  And 
what  interest  has  the  heir  to  insist  against  a  tenant  who  does  not  owe  him  a 
farthing,  whatever  he  may  be  owing  to  other  persons  ? 

On  tiie  18th  January  I78O,  '^  The  Lords  suspended  the  letters  ^imp/ici/er,'* 
without  a  vote. 

Act.  A.  Murray,  Day  Campbell.    Alt^  Ch.  Hay,  R.  Blair. 

Reporter,  Kennet. 

Diss.  Monboddo,  Stonefield.    Non  liquet,  Kaimes. 


I78O.    January  20.    James  Heriot  against  John  Wight. 

^  WRIT. 

Devolution  to  an  oversman  in  a  submission,  most  be  according  to  the  Statute  168L 

IFacultjf  Collection,  VIII.  195  j  Dictionary,  66 1.] 

Justice-Clerk.  The  deed  is  signed  by  both  parties :  WiU  not  this  be  suffi- 
cient evidence  of  the  fact  ? 

President.  The  prorogation  cannot  be  supported :  the  naming  an  overs- 
man  is,  in  effect,  a  new  submission,  and  it  is  certain  that  a  submission  must  be 
in  the  form  prescribed  by  the  Act  I68I. 

Braxfield.    There  is  a  necessity  of  adhering  to  the  Act  1681. 

On  the  20th  January  I78O,  "  The  Lords  sustained  the  reasons  of  reduction/* 

Act.  J.  M'Laurin.    Alt.  Ch.  W.  Little. 

Reporter,  Alva. 

^  5  P 
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J  779.    Febnuxry  16,  and  I78O,  February  I7.    William  Reid  against  Stephen 

Maxwell. 

PRESCRIPTION. 

Where  diligenee  is  done  within  the  seren  years,  a  caationer  is  not  Uable  for  annmlrents 

that  are  posterior  to  the  soTen  years. 

^Faculty  Collection^  VIII.  199  j  Dictionary,  11,043.] 

Braxfield.  The  privilege  introduced  in  favour  of  cautioners,  by  the  Act 
1695,  is  in  some  respects  different  from  prescription ;  but  if,  within  the  seven 
years,  I  make  any  demand  against  the  cautioner,  he  cannot  plead  on  the  Act. 

Kaimes.  The  Act  169^  relates  only  to  borrowed  money,  and  has  no  place 
here. 

[The  generality  of  this  opinion  was  not  relished  by  the  Court] 

Justice-Clerk.  I  never  understood  the  sense  of  the  Act  to  be  other  than 
to  secure  cautioners  a^inst  any  loss  from  obligations  which  had  lain  over  with- 
out any  diligence  used  for  more  than  seven  years.  Here  the  cautioner  was  put 
on  his  guard  by  a  demand  made,  which  is  the  very  thing  that  the  law  meant 
should  be  done.  Were  the  matter  doubtful,  which  it  is  not,  I  do  not  see  how 
the  Court  can  get  over  the  series  rerum  similiter  Judicatarum,  which  even  the 
ingenuity  of  the  lawyer  for  the  cautioner's  heir  cannot  dispute. 

Hailes.  There  was  not  only  a  demand  made,  but  it  was  made  on  the  very 
day  preceding  the  term  of  seven  years ;  which  was  a  most  inteUigible  warning  to 
the  cautioner  that  the  creditor  meant  to  obviate  that  very  plea  now  urged. 

Gardenston.  In  this  casei  Mr  Erskine  has  given  an  erroneous  opinion, 
drawn  from  the  words  of  the  Act,  without  attending  to  ita««pirit  and  the  judg- 
ments which  have  been  pronounced  on  this  point. 

Covington.  I  do  not  think  that  bonds  for  borrowed  money  are  the  only 
subjects  of  the  Act.  Here  there  is  a  caution  ad  factum  prcestandum  ;  and  how 
can  it  be  limited  ? 

On  the  16th  February  1779>  "  The  Lords  found  the  charge  given  within 
seven  years  is  effectual  to  make  the  cautioner  liable  for  what  was  due  at  the 
time  of  the  charge  }**  altering  Lord  Auchinleck's  interlocutor. 

^c/.  M.  Ross.    ^//.  R.  Cullen. 

178O.  February  17. — Gardenston.  I  am  for  altering  the  interlocutor  of 
the  Ordinary,  not  only  on  the  construction  of  the  statute,  but  also  in  reqiect  of 
the  course  of  decisions.  The  statute  lays  down  a  general  proposition,  that  no 
cautioner  shall  be  bound  beyond  the  seven  years :  but  then  the  question  natu- 
rally  occurred,  What  if  diligence  should  be  done  within  the  seven  years  ?  The 
answer  is,  it  shall  have  the  efiect  to  secure  what  fell  due  within  the  seven  years. 
The  law  adds,  without  prejudice  to  the  principal  being  bound  for  the  whole 
contents.    It  is  of  little  moment  how  this  question  is  decided,  but  of  great  mo- 
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ment  that  one  rule  be  observed :  a  single  decision  given  against  a  train  of  de- 
cisions will  not  fix  the  point ;  but  a  decision  in  conformity  with  those  already 
given  will* 

Covington.  There  is  great  room  for  argument  from  the  incorrect  expres- 
sions of  the  statute.  But  then  the  train  of  decisions  is  unifc»-m,  supported  by 
the  opinion  of  all  lawyers,  and  sanctified  by  the  acquiescence  of  the  nation ;  for 
there  was  never  any  one  of  those  decisions  carried  to  the  House  of  Peers  by 
i^peal.  No  doubt  the,  judgment  of  the  Court  has  varied  in  some  points,  in 
consequence  of  changes  in  manners  and  national  sentiments,  but  the  received 
meaning  of  an  Act  of  Parliament  cannot  be  altered.  After  a  train  of  deci- 
sions, if  100  years  are  not  sufiicient  to  establish  one. interpretation,  100  years 
more  will  not  be  sufficient  to  establish  a  contrary  interpretation.  Besides,  I 
think  that  the  statute  has  been  rightly  interpreted.  i 

JusTiCE^CLERK.  I  thought  it  auomalous  that  a  demand  of  payment  should 
have  the  effect  to  make  a  sum  become  a  mere  sors,  not  bearing  interest ;  but  I 
did  nojt  take  the  series  of  decisions  into  my  consideration.  I  now  think  it  would 
be  dangerous  to  the  public  were  a  different  interpretation  to  be  introduced. 
This  new  interpretation  will  not  prevent  that  growing  bttrden  which  the  law 
meant  to  prevent ;  for,  according  to  it,  a  precept  on  a  Sheriff's  decreet,  not 
attended  to  by  the  cautioner,  and  not  followed  furth  by  the  creditor,  would 
make  interest  run  on  for  40  years.  Besides,  the  first  interlocutor  of  the  Court 
proceeded  on  the  supposition,  that  the  received  interpretation  of  the  statute  was 
the  just  onei 

Braxfield.  Had  I  been  aware  of  the  decisions,  I  would  have  reported  the 
cause,  and  not  have  given  my  own  judgment.  When  I  have  formed  an  opinion 
on  the  sense  of  a  statute,  or  on  principles  of  law,  I  never  give  myself  the 
trouble  of  consulting  decisions  and  law-books ;  and  when  I  have  formed  an 
opinion,  I  give  it,  although  I  should  be  singular.  The  principal  sum  and  in- 
terest, to  the  date  of  the  charge,  is  a  debt  on  the  cautioner  by  a  res  judicata ; 
and  the  question  is,  Whether  he  can  continue  to  hold  the  money  without  inter- 
est ?  Before  the  statute,  a  cautioner  was  bound  for  40  years ;  and,  in  conse^- 
Siuence  of  diligence  being  done  against  the  principal,  he  might  have  been  bound 
or  a  much  longer  space.  It  was  the  object  of  the  statute  to  prevent  this  in«> 
convenience.  Cautioners  bind  with  facility,  and  when  the  principal  debtor  pays 
the  annualrents,  and  the  cautioners  are  not  disturbed,  with  the  same  facility 
they  continue  bound.  But  when  a  cautioner  is  once  charged,  he  cannot  say 
that  he  has  been  lulled  asleep.  It  could  not  have  been  the  view  of  the  legis- 
lature to  give  relief  to  a  cautioner  in  such  circumstances.  It  was  his  duty  to 
have  gone  on  in  diligence  against  the  principal  debtor.  If  this  statute  had  not 
'  been  made,  a  charge  against  the  cautioner  would  have  perpetuated  the  obliga- 
tion as  well  for  principal  as  for  interest.  The  decisions  on  this  point  have  been 
pronounced  without  proper  attention  ;  and  I  see  no  reason  why  the  sound  con- 
struction of  the  statute  should  not  be  followed. 

President.  This  statute  was  wisely  conceived,  to  prevent  the  ruin  of  families. 
Even  under  this  statute  a  cautioner  is  severely  bound,  for,  after  denunciation, 
interest  runs  against  him.  The  modern  form,  which  varies  the  style  of  the 
bends  of  cautionry,  shows  that  the  old  form  was  not  sufficient'  to  secure  credi- 
tors.    If  a  charge  could  have  had  so  great  an  effect  as  now  pleaded  for,  there 
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would  have  been  no  occasion  for  varying  the  form.  I  think  that  the  words  of 
the  statute  are  in  themselves  sufficiently  clear.  The  law  does  not  lull  the  cre^* 
ditor  asleep,  but  rouses  him,  by  telling  him  that  the  cautioner  is  not  to  con- 
tinue bound.  If  the  creditor  denounces,  he  is  safe.  I  trusted  too  much  at  first 
to*  the  opinion  of  the  Ordinary,  but  I  was  awakened  by  the  decisions  quoted  by 
Lord  Monboddo.  [Some  people  thought  that  this  commendation  was  too 
strong,  for  Lord  Monboddo  only  added  one  decision  to  the  heap,  that  of  Semple^ 
1741.]  If  a  statute  has  been  once  explained  in  a  certain  way  for  many  years, 
it  would  be  dangerous  to  explain  it  in  another :  better  follow  a  bad  rule  estab- 
lished, than  alter  to  one  in  itself  more  eligible. 

Monboddo.  The  cautipnary  obligation  is  merely  a  literartm  obligation  si  quis 
se  dehere  scripserit  quod  sibi  non  est  numeratum.  An  obligation  of  that  kind, 
having  no  natural  equity  in  it,  was  properly  limited  by  our  legislature.  The 
case  is  well  stated  by  Forbes,  in  a  case  I712.  If  the  obligation  is,  in  its  own 
nature,  perpetual,  then  it  may  be  interrupted  ;  but,  if  it  is  limited  to  seven  years, 
then  there  can  be  no  interruption.  That  this  is  not  a  prescriptive  obligation, 
I  think,  appears  from  the  words  of  the  statute  and  the  decisions  of  the  Court. 
There  is  no  mention  of  prescription  in  the  statute  :  it  says  that  the  seven  years 
shall  run  from  the  date  of  the  bond,  which  is  contrary  to  the  nature  of  prescrip- 
tion.  Payments  make  no  interruption,  neither  is  the  quadriennium  utile  ex- 
cepted. Although  the  construction  put  on  the  statute  should  be  erroneous, 
yet,  after  nine  cases  where  judgment  was  given  for  this  interpretation,  and  two 
where  it  was  taken  for  granted,  and  after  the  opinion  of  all  our  writers  on  law, 
and  the  acquiescence  of  the  nation,  I  should  incline  to  go  on  in  the  error. 

Kaimes.  This  Act  is  dark  and  unintelligible,  like  an  ancient  oracle.  I  do 
not  like  a  law  that  usurps  upon  conscience,  and  declares  that  a  man  shall  not 
be  bound  as  long  as  he  biifds  himself.  I  would  not  impinge  on  practice  where 
any  danger  could  be  incurred  by  the  lieges :  I  will  have  no  respect  to  any 
man's  opinion  when  we  have  nothing  but  conjecture  to  determine  us.  The 
Act  of  Parliament  serves  no  purpose ;  for,  in  order  to  elude  it,  the  form  of  cau- 
tionary obligations  has  been  altered,  and  I  wonder  that  the  legislature  did  not 
foresee  this.  What  notion  can  I  have  of  prescription  but  that  an  obligation,  per- 
petual stm  natura,  is  limited  by  a  certain  space  in  which  it  is  to  operate.  I 
cannot  distinguish  the  limitation  of  cautionary  obligations  from  prescription, 
and  I  think  that  the  rules  applicable  to  the  one  are  applicable  to  the  other. 
The  same  is  the  case  in  a  question  of  seven  years,  as  in  the  prescription  of  40 
years,  which  limits  a  bond  in  its  own  nature  perpetual. 

On  the  17th  February  I78O,  "  The  Lords  found  that  diligence  used  was 
only  sufficient  for  subjecting  the  cautioner  in  payment  of  principal,  and  interest 
falling,  due  within  the  term  of  seven  years ;"  altering  Lord  Braxfield's  inter- 
locutor. 

Act.  M.  Ross.    Alt.  R.  Cullen. 

Diss.  Kaimes,  Braxfield. 
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178O.     February  23.     Major  Alexander  Dukdas  against  Mr  Alexander 

Ferguson, 

MEMBER  OF  PARLIAMENT. 

Is  a  mandate  necessary  to  authorise  a  claim  for  a  person  residing  abroad  to  be  enrolled  at 

a  meeting  of  Freeholders  ? 

IFac.  Coll.  VIII.  221  j  Diet.  8837.] 

Braxfield.  Two  questions  occur  here  ;  Ist^  Whether  a  claim  to  be  enrolled 
may  be  made  without  a  mandate  ?  And,  idfy.  Whether  a  complaint  for  hav- 
ing been  denied  enrolment,  may  be  made  without  a  mandate  ?  These  two  ques- 
tions admit  of  different  considerations.  As  to  the  Jirst,  I  think  that  no  man- 
date is  necessary :  The  production  of  the  title-deeds  is  sufficient  to  imply  a 
mandate,  and  no  hurt  can  arise  to  the  claimant  from  the  presenting  the  claim. 
As  to  the  seeondf  The  case  is  different ;  for  the  complainer,  if  unsuccessful,  is 
liable  in  penalties.  Whenever  a  person  is  out  of  the  kingdom,  there  must  be  a 
mandate,  for  there  can  be  no  action  without  a  known  pursuer. 

President.  Why  does  not  some  friend  of  Major  Dundas  apply  to  have  a 
factor  named  for  him  in  his  absence  ?  This  would  remove  the  principal  ob- 
jection. 

Covington.  All  that  the  law  requires,  is  a  certificate,  by  the  Sheriff-clerk, 
that  a  claim  has  been  lodged,  and  the  same  is  the  case  as  to  objeetions.  If  the 
claim  is  good,  so  also  is  the  complaint  on  the  claim  being  rejected. 

Monboddo.  The  person  who  gave  in  the  claim  is  presumed  to  have  had 
authority,  and  he  is  presumed  to  have  the  like  authority  to  support  the  claim. 

Kennet.  No  action  can  be  carried  on  for  a  person  out  of  the  country,  with- 
out a  mandate :  How  can  this  be  distinguished  from  any  other  action  ? 

On  the  2Sd  February  I78O,  "  the  Lords  repelled  the  objection,  and  ap- 
*  pointed  the  claimant  to  be  enrolled/' 

Aet.  A.  Wight.    Alt.  W.  Baillie,  Hay  Campbell. 

Diss.  Alva,  Kennet,  Braxfield.    Justice-Clerk  and  Hailes  did  not  vote. 
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178O.    February  1  and  24.    Sir  James  Cockburh  and  Others  against  Jobn 

Tait  and  Others. 

RIGHT  IN  SECURITY. 

Wbether  a  real  seenrity,  as  by  adjudicataon,  be  diminished  by  a  prior  oonfinnation  as  exe- 

cttt<Mr*orediior  ? 

IFac.  Coll  VIII.  201 }  Diet.  14,110,] 

President.  The  case  of  Auchinleck  does  not  apply :  the  case  of  Crichen  is 
nearer  the  present  one ;  but  that  case  was  singular,  and  attended  with  many 
extraordinary  circumstances.  Th$  rule  jura  vigilantibus  subvemunt  must  be 
observed. 

[Discovered  that  he  was  a  party.    Cause  put  off  from  29th  January.] 

CoviNOTOK.  What  difference  does  it  make  that  there  are  two  separate 
estates  instead  of  one  ?  If  there  had  been  two  heritable  subjects,  and  part  of 
the  debt  had  been  drawn  out  of  the  one^  still  the  creditor  would  have  been 
ranked  on  the  other  for  the  whole  debt. 

On  the  1st  February  I78O,  "  The  Lords  preferred  the  creditors,  who  either 
confirmed  as  executor-creditors  within  the  six  months  or  cited  the  executor 
confirmed." 

Act.  J.  Swinton.    Alt.  A.  Elphinston. 

Reporter^  Justice-Clerk. 

February  24.-^BaAXFiELo.  Confirmation  is  not  equal  to  payment.  Mr  Tait 
has  L.1200  in  his  hands :  Has  he  not  got  pa3nnent  for  himself? — as,  according 
to  his  own  argument,  he  may  retain.  But  the  other  creditors  have  touched  no* 
thing,  and  therefore  they  may  still  attach  the  price  of  the  heritable  subjects. 

Gardenston.  The  question  is.  Whether  Mr  Tait  is  a  creditor  who  has 
drawn,  dr  who  has  only  a  claim  to  draw  ?  The  value  of' the  goods  was  depo- 
sited in  the  hands  of  Mx  Tait  as  trustee^  not  as  creditor. 

Covington.  Mr  Tait  confirmed  the  ipsa  corpora  for  payment.  This  is  a 
step  of  diligence  which  vests  the  subject  in  him. 

Justice-Clerk.  I  cannot  distinguish  between  Mr  Tait  and  the  other  cre- 
ditors, for  whom  he  is  either  actuauy  trustee  or  held  as  trustee  by  th/e  act  of 
sederunt.  There  was  nothing  to  have  hindered  the  creditors  who  had  attached 
the  moveables  to  have  divided  the  price,  even  l^efore  the  price  of  the  heritable 
subjects  was  divided.  For  conveniency,.  it  happens  that  all  is  divided  at  one 
time :  in  that  case  it  is  certain  that  the  creditors  could  only  have  drawn  pro- 
portionally to  their  balance  out  of  the  heritable  subjects. 

Braxfield.  There  is  a  difference  between  confirmation  of  corpora  and  no- 
mina ;  foi^  nomma  is  not  money  until  payment,  whereas  estimated  corpaf*a  is. 
I  have  doubt  how  far  creditors,  who  have  only  right  by  citations,  can  be   said 
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to  have  received  payment ;  for,  if  Mr  Tait  were  to  become  bankrupt,  the  cre- 
ditors for  whom  he  appears  would  still  have  their  full  claim  of  debt. 

Covington.  This  is  raising  a  question  upon  a  species  Jacti  which  does  not 
exist. 

On  the  ^th  February  I78O,  "  The  Lords  found  that  Mr  Tait^  and  the 
other  creditors  for  "whom  he  acts,  can  only  be  ranked  upon  the  price  of  th$ 
heritable  estate  for  the  balance  remaining  due  to  them,  after  deducting  what 
they  have  recovered  out  of  the  executry-funds ;''  altering  their  interlocutor 
of . 

Act.  Ilay  Campbell.    Alt.  A.  Elphinston. 

ReporieTy  Justice-Clerk. 
Gardenston. 


I78O.    February  25.    John  Ramsay  against  John  Grierson. 

ARRESTMENT.  ^ 

The  habile  diligence  for  affecting  the  price  of  Heritable  Subjects,  in  the  hands  of  a  Trustee 

for  Creditors. 

^Faculty  Collection^  VIIL  203  /  Dictionary,  759.] 

Covington.  The  first  question  here  is,  Whether  there  is  a  debt  at  all  ?  I 
do  not  understand  how  an  arrestment  can  be  laid  on  a  conditional  debt,  which 
may  not  become  pure  in  twenty  years.  I  always  understood  that  in  the  law  of 
Scotland  a  conditional  debt  is  not  the  suli^ect  of  arrestment.  There  may  be  a 
creditor  where  there  is  no  debtor,  as  in  an  infeftment  of  annualrent  without  a 
personal  obligation  to  pay.  Dickson  ceased  to  be  debtor  in  consequence  of  the 
discharge  granted  by  his  creditors :  the  only  action,  if  any,  must  be  against  his 
trustee.  The  trustee  is  liable  to  account,  but  that  obligation  is  not  a  subject  of 
arrestment :  the  creditors  may  come  at  it  another  way,  by  compelling  the  trus- 
tee to  dispone  the  subject  and  divide  the  price. 

Kaimes.  Here  a  man  dispones  his  subjects,  heritable  and  moveable,  to  a 
trustee,  for  his  creditors'  behoof.  I  cannot  see  how  an  arrestment  by  the  cre- 
ditors of  the  cedent  can  have  any  place.  The  purpose  of  an  arrestment  is  to 
put  the  arrester  in  the  room  of  the  common  debtor.  The  right  of  the  common 
debtor  is  merely  to  account  to  the  creditor :  how  can  any  diligence  prevent 
the  efiect  of  the  trust-right  ? 

Braxfield.  The  subject  of  the  hearing  was,  *'  How  far  the  arrestment  af- 
fected the  heritable  estate  ?"  If  the  interest  in  question  be  heritable,  it  can- 
not be  affected  bv  arrestment  y  if  moveabk,  it  can.  The  different  creditors 
have  not  an  heritable  estate  in  the  subject  of  the  debtor,  for  then  inhibition 
might  be  used  against  each  of  tbrai,  wnicb  would  embarrass  the  trust-right  and' 
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render  it  inextricable.    When  an  estate  is  conveyed  to  a  trustee,  as  in  this 
case,  what  is  the  purpose  ?    It  is  to  have  the  whole  sold  and  the  price  divided* 
This  only  gives  a  jus  credit i  to  each  creditor.    The  riffht  of  each  creditor  is  a  ^ 
personal  right  against  the  trustee.     It  is  impossible  that  an  adjudication  caa 
carry  this ;  it  must  be  carried  by  arrestment    This  is  illustrated  by  the  case  of 
copartners  having  houses  and  heritable  bonds.     Their  creditors  cannot  affect 
such  subjects  by  adjudication  :  they  must  be  affected  by  arrestment.    The  prin- 
ciple  applies  to  the  one  case  as  well  as  the  other. 

Kaimes.  I  misunderstood  the  fact,  an^supposed  the  arrestment  to  have 
been  laid  on  by  a  creditor  of  Dickson. 

Alva.  I  do  not  understand  an  arrestment  of  a  thing  that  is  not  in  medio. 
This  subject  is  not  in  medio.  He  who  wishes  to  arrest  must  wait  till  the  sub- 
ject comes  to  be  in  medio  by  a  sale. 

CoviNOTON.  A  claim  ad  factum  prcestandum  is  not  arrestable :  but  the  claim 
here  is  something  more, — ^it  is  for  payment  of  the  money.  The  personal  claim 
of  Hepburn  would  have  gone  by.  a  confirmation  :  why  may  it  not  be  carried  by 
arrestmient  ?  Many  debts  are  arrestable,  although  not  actually  due :  thus,  ar« 
restments  may  be  used  of  rents  currente  termino. 

On  the  25th  February  I78O,  '*  The  Lords  sustained  the  arrestment,  and 
found  it  effectual  to  carry  the  heritable  and  the  moveable  subjects.'* 

Act.  R.  Corbet,  A.  Crosbie.     Alt.  A  Ferguson,  Hay  Campbell. 

Diss.  Alva,  Westhall }  non  Bquet,  Covington,  Elliock. 

Hearing  in  presence. 


1780.    February  19.    Robert  Montgomery  against  George  Ferguson. 


MEMBER  OF  PARLIAMENT. 


[Folio  Diet.  III.  428  j  Diet.  8820.] 

« 

Braxfield.  The  catholic  right  is  a  blanch  duty.  That  cannot  be  divided. 
The  vassal  is  not  bound  to  pay  part  of  a  penny  Scots  j  and,  if  so,  the  superiors 
are  not  in  possession. 

Elliock.  The  possession  is  just  as  good  as  the  possession  of  any  blanch  su- 
periority. 

MoNBODDo.  The  freeholders  had  not  only  power,  but  right  to  inquire  into 
the  possession.  When  it  appears  ex  facie  that  there  neither  was  nor  could  be 
possession,  the  freeholders  did  right  to  refuse  enrolment. 

Covington.     My  doubt  is  as  to  the  power  of  the  freeholders  to  challenge. 

Alva.  The  freeholders  are  entitled  to  inquire  whether  the  subject  claimed 
on  exists. 

Kennet.     a  superior  is  not  entitled  to  impose  a  number  of  superiors  on  his 


LO&D  HAILBS.  857 

vaasal.  The  qiiofltkHi  i^  Whether  this  can  be  held  to  be  Jm  tertU  as  to  the 
freebdders  ?  I  iocUne  to  think  that  it  is  not :  the  superiors  must  show  that 
their  feudal  right  is  good.  Sir  John  Anstruther  does  not  consent,  but,  on  the 
contrary,  object*.    Beudes,  here  was  a  thing  which  could  not  be  divided. 

Prssidekt.  I  could  never  bring  myself  to  think  that  the  subtle  arguments 
as  to  Jus  tertii  were  solid.  The  House  of  Lords  has  gone  fan  I  will  gp  as  fiir, 
bttt  no  farther,  in  pupport  of  fictitious  votes.  Ha3  the  House  of  Lords  ever 
s^  that  the  vassal  may  not  object?  Here  he  does  object.  It  is  admitted  that 
Xiord  Eglinton  did  an  illegal  thing,  but  that  it  may  be  good  if  the  vassal  con- 
sents. Now  the  vassal  does  not  consent,  but  opposes.  The  objection  to  the 
splittiqg  the  blanch-holdii^  is  also  strong.  The  charter  does  not  convey  the 
lands. 

On  the  29th  February  1780,  <*  The  Lords  dismissed  the  complaint." 

Act.  A.  Wight    Alt.  Bay  Campbell. 

Reporter^  Stonefield. 

IHss.  ElUock ;  mm  liquet  Covington. 


1780.    June  21.    Robert  Anderson,  Charger^  against  William  Ker,  Com* 

missioner  for  the  Duke  of  Roxburgh,  Suspender. 

HYPOTHEC— TACK— SEQUESTRATION. 

By  tack,  dated  April  177^,  the  Duke  of  Roxburgh  let  the  farm  of  Plender- 
leith  to  John  Wright,  excluding  assignees  and  subtenants,  for  seven  years  from 
Whitsunday  1774.  The  tenant  becoming  embarrassed,  he,  on  11th  April  1780, 
applied  for  and  obtained  a  sequestration  of  bis  estate,  imder  the  bankrupt  sta* 
tute  of  12th  Geo.  III.  c.  72 }  and  the  charger  was  appointed  factor.  On  25th 
April  1780,  the  charger  intimated  these  circumstances  to  the  suspender,  and 
stated  at  the  same  time  that  Wright  was  to  remove  at  Whitsunday  next,  and  to 
renounce  his  lease,  and  that  he,  the  factor,  meant  to  dispose  of  the  whole 
stocking  on  the  farm,  which  was  a  sheep-farm.  These  measures  were  opposed 
by  the  suspender,  who,  upon  a  roup  bemg  advertised  for  the  22d  of  May,  ap- 
plied, by  bill  of  suspension,  for  an  interdict  to  stop  the  sale. 
.  Plbadbb  by  the  suspender, — Imo,  It  is  implied  in  a  tack  that  the  farm  must 
be  properly  stocked  by  the  tenant,  that  it  may  be  properly  cultivated,  and  also 
that  the  landlord  may  have  security  for  his  rent ;  ErsK.  268 ;  Stair,  2.-  9.  31  ; 
Bankt  2.  9-  21. ;  Randtford^  February  1623.  Independently,  therefore,  of 
his  hypothec  altogether,  the  landlord  is  entitled  to  prevent  the  tenant  from  dis* 
plenishing  his  farm  by  disposing  of  his  stock  per  aoersianem  during  the  lease. 
2£fo,  Even  in  virtue  of  the  hypothec  alone,  the  landlord  may  prevent  the  stock, 
as  a  universitas^  from  being  entirely  carried  off.  Although  the  stocking  is  said 
to  be  hypothecated  only  for  one  year'^  rent  at  a  time,  yet  the  effect  of  it  is  the 
same,  in  reference  to  the  present  question,  as  if  it  were  more  extensive ;  be- 
cause the  subject  of  the  hypothec  may  be  detained  by  a  sequestration  for  the 
current  year's  rent  till  the  conventional  term  of  payment  amves,  when,  and  no 
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sooner,  the  landlord  may  have  as  much  sold  as. is  necessary  to  pay  the  renti 
and  then  xvhat  remains  is  instantly  hypothecated  for  the  succeeding  year's  rent* 
StiOf  The  notice  of  renunciation  was  given  only  three  weeks  before  the  term ; 
but,  as  a  tenant  is  entitled  t^  forty  days'  warning  before  he  can  be  removed^ 
even  at  the  end  of  the  lease,  so,  if  a  tenant  is  to  renounce  bis  lease,  espe- 
cially during  the  currency  of  it,  (supposing  him  entitled  to  do  so,)  the  landlord 
ought  to  have  the  like  notice ;  Craig,  2.  9*  2 ;  Bankt.  2.  9*  48.  But  the  te- 
nant has  no  right  in  the  present  case  to  renounce  his  lease.  His  bankruptcy, 
on  the  one  hand,  does  not  liberate  the  landlord,  and  neither  can  it,  on  the 
other,  entitle  the  tenant,  without  the  landlord's  consent,  to  renounce ;  Ovm- 
/brd  against  MaTwell,  28th  June  17^8.  4/o,  These  principles  apply  to  the  te- 
nant's creditors  as  much  as  to  himself. 

Pleaded  by  the  Factor  for  the  Creditors, — It  is  true  the  tenant,  besides 
being  bound  to  pay  the  rent,  is  bound  to  stock  the  farm,  and  to  keep  it  stocked, 
and  the  landlord  is  his  creditor  for  the  performance  of  all  these  obligations. 
But  he  is  not  a  preferable  creditor  in  all  of  them.  He  is  a  preferable  creditor  for 
one  year's  rent ;  but  for  every  other  claim  he  is  merely  an  ordinary  creditor. 
Hence,  if  a  creditor  of  the  tenant  poinds  his  stocking,  the  landlord  can  stop 
the  poinding  till  he  is  satisfied  of  the  year's  rent ;  but  he  cannot  stop  it   on 
the  pretence  that  his  farm  will  thereby  be  displenished.     A  sequestration    un- 
der the  bankrupt  act  has  precisely  the  same  effect ;  Fraser  against  Gordon, 
22d  November  1772.     Whatever,  therefore,  may  be  the  extent  of  the  land- 
lord's claims  as  an  ordinary  creditor,  they  cannot  entitle  him  to  prevent   the 
factor  from  applying  the  bankrupt's  effects  in  payment  of  his  debts,   under  the 
statute.     As  to  the  renunciation,  the  case  quoted  does  not  apply.     The  bank- 
ruptcy of  the  tenant  in  the  present  case  did  liberate  the  landlord,  because  the 
tack  excluded  not  only  assignees  but  subtenants  ;  and  therefore,  as  the  credi- 
tors would  not  have  been  entitled  to  maintain  the  possession  without  the  land- 
lord's consent,  they  cannot  be  compelled  to  it.     But,  supposing  it  were  other- 
vnse,  and  that  the  tenant  has  here  no  right  to  renounce,  still  the  landlord  is 
merely  a  personal  creditor  for  the  performance  of  the  tenant's  obligations ;   and, 
although  he  'may  claim  damages  for  the  non-performance,  he  cannot  stop  the 
sale  ofthe  tenant's  effects. 

The  following  opinions  were  delivered^ 

MoNBODDO.  If  a  tenant  is  bound  to  stock,  he  is  bound  to  keep  on  a  stock. 
The  tenant  must  find  security  for  this  as  long  as  the  lease  lasts ;  and,  if  he 
must,  so  also  must  the  creditors  in  hrs  place. 

Braxfield.  I  can  figure  cases  where  a  master  may  have  security  for  more 
than  a  year's  rent.  Had  not  the  sequestration  taken  place  when  it  did,  the 
Duke  of  Roxburgh  might,  for  three  months,  have  pleaded  on  his  old  hypothec, 
for  a  preference  as  to  the  current  rent.  In  the  case  that  happened,  the  £>uke 
of  Roxburgh  had  security  for  the  year  to  Whitsunday  1780  :  The  Duke  is  en- 
titled to  vindicate  this  in  an  action  at  common  law,  and  tlierefore  he  says  he 
may  detain  the  stock.  The  premises  may  be  true,  and  yet  the  conclusion  may 
be  false,  for  then  it  would  follow,  that  no  creditor  could  ever  put  out  bis  hand 
without  first  securing  the  landlord  in  payment  of  all  subsequent  rents. ,  1  tak« 
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'  a  sequestration  ta  be  just  like  a  poinding.  The  Duke  is  not  bound  to  accept 
of  a  renunciation  :  he  will  still  be  a  creditor  for  rent  and  for  claim  of  damages, 
but  only  a  personal  creditor.  ^ 

Ck>YiNQTOK.    The  law  has  given  the  proprietor  a  privilege  contra  communis 
Juris  regulas,  to  the  extent  of  one  year's  rent,  but  for  no  more.    The  Duke 
does  not  plead  on  his  hypothec  A^e^  but  on  a  common  law  right;  from  the  terms 
of  the  contract :  this  cannot  give  a  real  preference. 

MoKBODDOk  I  do  not  doubt  that  a  poinding  would  be  good  ^  but  a  seques- 
tration differs  from  a  poindings. 

Justice-Clerk.  -  The  factor  was  m  cursu  before  Whitsunday  I78O,  and  he 
was  vested  in  the  subjects :  this  has  the  same  effect  as  a  poinding.  The  Act 
q£  Parliament  orders  goods  poinded,  within  SO  days  of  sequestration,  to  be  re- 
turned under  the  sequestration  :  Thus  the  Act  equiparates  sequestration  to  any 
other  diligence. 

Elliock.  The  goods  are  vested  iu  the^factor,  subject  to  the  hypothec  claim, 
of  the  landlord. 

On  the  Slst  June  I78O,  ''  The  Lords  refused  the  bill." 

Act.  J.  M^LauTin.    AU.  Ilay  Campbell.    Reporter^  HaileSc 
r.  Monboddo.    Non  liquet^  Kaimes.. 


I78O.    June  9St.    Captain  David  Mitchel  against  Daniel  Morgait^. 

PACTUM  ILUCITUM. 
Aetion  denied  for  breach  of  a  Smugi^liiig  Contraet. 

ISupp.  F.  533.] 

Monboddo.    The  mandatory  is  not  bound  to  perform  a  mandate  like  this.. 

Braxfield.    There  is  no  question  here  as  to  point  of  honour  or  honesty :: 
the  great  hurt  to-  honest  men,  is  when  rogues  are  true  to  each  other. 

Alva.    I  deny  that  there  was  any  smuggling  contract  here. 

Justice-clerk.    It  is  extraordinary  to  say  that  there  was  no  smuggling  con- 
tract, when  such  contract  is  confessed  by  the  parties  themselves. 

Hailes.  This  case  is  not  strait^  as  others  which  have  been  determined  by 
the  Court  For  some  time  a  distinction^  was  attempted  between  nuilum  in  se  and 
malum  prohibitum^  and  smuggling*  in  general  was  said  to  be  merely  a  iTia/tim 
prohibitum.  I  never  could  relish  the  distinction,  and  the  Court  at  length  dis- 
regarded  it. .  Here,  however^  the  malum  in  se  is  obvious,  for  Captain  Mitchel 
was  under  covenant  to  serve  faithfully,  and  the  goods  could  not  be  smuggled 
on  shore  without  bribing  ^e  cust(Hn-house  officers :  this  is  fairly  admitted.. 
"Now,  this  is  subornation  of  peijury  in  a  moral  sense  of  the  phrase,  and  conse-. 
quently  the  contract  is  fbunoed  on  a  malum  in  se,  incapable  of  being  the  foun^ 
dation.  of  any  action  in  a  court  of  justice. 
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WnroAix.  There  was  deaily  a  stnuggting  contract  kerCf  but  Atre  was 
an  agent  employed ;  and  I  see  no  decision  which  denies  actkm  against  sudi 
agent 

On  the  22d  June  1780,  ^^  The  Lords  found  that  no  action  lies ;"  altering 
Lord  Westhall's  interlocutor. 

Ad.  W.  Nairne.    AU.  6.  Bodian  Hepburn. 

Diss.  Alva,  Westhall. 


I78O.    Jwie  83.    Mrs  Ei^izabetb  Graham  against  James  Erskine,  Esq.  and 

Others. 

MINOR. 

A  female,  just  twelve  years  of  age»  to  whom  her  mother,  and  ieveral  other  persoast  had,  bj 
her  father,  been  named  enrators,  at  liberty,  in  opposition  to  the  latter,  to  accompan j 
her  mother  to  a  foreign  country,  with  the  porpoee  of  residing  there. 

• 

IDict.  8984 }  Sitppkmentf  V.  635.] 

« 

CoviNOTON.  Curators  are  named  for  the  administration  of  effects*  A  minor 
is  sui  juris  as  to  the  disposal  of  his  or  her  person,  and  no  court  of  justice  can 
interpose. 

Gardemston.  Minors  have  power  to  marry,  and  consequently  have  all  lesser 
powers  regarding  their  persons. 

Kaimes.  If  the  age  of  puberty  was  not  defined,  I  should  have  difficulty : 
the  right  of  marrying  at  twelve  is  monstrous  in  our  climate :  yet  so  stands  the 
law. 

Justice-Clerk.  The  only  meaning  of  the  father  was,  to  give  curators  to  the 
children  for  the  management  of  their  effects.  Where  there  is  eminent  danger  to 
the  person  or  morals  of  the  minor,  the  Court  may  interpose  by  its  nobik  qffi- 
cium  ;  but  here  there  is  no  occasion  for  any  such  interference. 

[He  added  a  declamatory  eulogium  on  the  character  of  Mrs  Grahami  who  he 
called  Mrs  Cranofurdp  an  eulogium  which  might  be  very  just,  but  which  was 
nothing  to  the  purpose,  as  there  was  no  question  respecting  her  character.] 

Bbazfield.  The  father  did  not  mean  to  prolong  the .  term  of  pupillarity, 
neither  could  he :  the  curators  might  object  to  any  thing  that  might  oocasioa 
extraordinary  exnense,  but  that  is  not  said  here. 

MoNBODDO.     1  am  sorry  that  the  law  cannot  interpose. 

On  the  2Sd  June  178O,  '*  The  Lords  repelled  the  reasons  of  suspension,  and 
removed  the  interdict." 

Act.  A.  Crosbie.    AU.  Hay  Campbell.    Repwier^  Braxfield. 
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Mot  cadgiMb  bj  aa  Hdr  of  Eatail  tnm  an  aomiUaot  on  tho  estate. 


{Faculty  CoOectiorh  VIU.  809  i  Dictiomry,  398.] 

Bbaxfield.  The  whole  arguflient  of  the  pursuer  proceeds  on  an  error»  that 
the  defender  is  a  U^rentriff  idiereas  she  is  an  armmtant.  A  liferenter  may  be 
bound  to  aliment  the  heir^  but  an  annuitant  is  not :  a  liferenter's  right  is  limited 
or  extended,  according  to  the  nature  of  the  estate  possessed ;  but  an  annuitant's 
right  of  drawing  out  of  the  estate  can  never  be  either  increased  or  diminished. 
'  MoNBODDO.  I  cannot  easily  unlearn  the  law,  which  I  learned  40  years  ago, 
that  &  liferenter  must  aliment  the  heir.  The  reason  given  by  Mr  Erskine  for 
this,  seems  the  true  one :  it  was  meant  to  support  old  families,  and  preserve 
the  heir  from  starving.  It  is  no  matter  whether  the  liferent  be  total  or  partial. 
I  cannot  make  a  distinction  between  a  liferent  and  an  annuity,  for  the  reason 
of  the  law  is  the  same  in  both  cases :  there  may  be  a  difference  as  to  a  liferent 
or  an  annuity  constituted  for  a  price  paid. 

JusTicE-ciiBRK.    It  is  impossibic  that  this  lady-annuitant  can  be  bound  to  ali- 
ment, the  heir  of  entail. 

Hailes.  The  argument  of  the  pursuer,  when  carefully  viewed,  leads  to 
this  extraordinary  conclusion,  that  the  creditors  of  the  defunct  are  bound  to  afi- 
ment  the  heir.  Suppose  that  the  widow  has  the  first  infeftment,  to  the  extent 
of  half  of  the  estate,  in  security  of  her  annuity,  and  that  a  creditor  has  a  poste- 
rior infefiment  in  security  of  a  debt  to  the  extent  of  the  other  half  of  the  estate, 
it  is  plain  that  the  widoix^s  right  is  preferable,  and  that  she  must  draw  before 
the  creditor  can  draw  any  thing.  In  the  case  put,  both  will  draw,  but  each  in 
order,  llie  heir  appears  and  claims  to  be  alimented.  According  to  the  pur- 
suer^s  plea,  the  claim  of  the  heir  is  good ;  but  the  justice  of  his  claim  will  not 
render  the  widow  less  a  creditor  in  competition  with  another  creditor  posterior 
to  her  in  order :  she  must  therefore  make  good  her  debt  against  that  creditor, 
and  thus,  the  subject  not  being  sufficient  to  satisfy  the  heir,  the  widow,  and  the 
creditor,  the  creditor  must  suffer  the  abatement,  or,  in  other  words,  the  creditor 
must  ultimately  aliment  the  heir. 

On  the  S4th  June  1780,  **  The  Liords  sustained  the  defences.'' 

Act.    D.  Rae.    Alt.  Hay  Campbell. 

f  Memorials  Inner-house. J 

DisB.  Monboddo. 
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I78O.    July  4.    Jam£s  MTclson  and  Compakt  agtnnst  Henrt  Ritchix  andfc 

Others. 

JURISDICTION 
Of  the  Court  of  Semon,  in  the  fint  mstanee»  in  a  qneBtiim  of  laraniioe  on  a  Ship^ 

iPactilty  Collection,  VIII.  210;  Dtctiomnf.  7S97.1 

Braxfield.     As  to  the  1^/  point,  prorogation,  the  Act  1681  lays  an  e;ipre8ft; 
injunction  on  the  Judges  of  the  Court  of  Session  not  to  interfere  in  the  first  in- 
stance :  and  no  person  can  make  the  law  other  than  it  is.     As  to  the  id  poin^ 
That  the  Articles  ef  Union  Qiade  an  alteration  in  the  law  as  to  this  particular, — 
I  see  no  such  thing.     As  to  the  S(/ point.  Whether,  by  the  Act  I68I,  a  policy  of 
insurance  is  a  cause  purely  maritime  ? — I  incline  that  it  is  not ;  and  that  the  ad- 
miral has  only  a  cumulative  jurisdiction.    It  is  not  the  place  V)hfre  the  contract 
is  entered  into  that  regulates  jurisdiction  \.  A  deed  made  at  sea  may  be  tried 
in  the  ordinary  civil  courts ;  and  a  deed  made  at  land  m^y  be  of  sucn  a  nature 
as  only  to  be  triable  before  the  admiral.     The  Act  I68I  seems  to  mean»  by  ma- 
ritime, such  causes,  with  respect  to  which  execution  would  naturally  follow  in 
the  Court  of  Admiralty,  as  being  within  the  Admiral's  jurisdiction,  and  not  at 
hind.     Now  cases,  as  to  policies  of  insucance,  are  generally  among  parties  who 
reside  at  land^ — merchant  adventurers ;  and  there  seems  no  reason  why  suc^ 
parties  should  be  obliged  to  go  before  the  Admiral  in  order  to  try  causes^  which, 
if  of  any  consequence  or  difficulty,  must  be  tried  oyer  again  before  the  Court 
of  Session. 

Hailes.  I  think  that  there  can  be  no  prorogation  here.  The  parties  and 
the  Judges  of  the  Court  of  Session  cannot  make  that  cause  to  proceed,  when 
an  Act  of  Parliament  has  said  the  contrary,  and  prohibited  the  Couist  of  Session 
to  interfere.  The  mode  of  forcing  a  primary  trial  in  the  Court  of  Admiralty 
is  no  doubt  inconvenient  and  exnensive  to  suitors ;  but  there  is  no  help  for  it : 
we  must  submit  to  the  commands  of  the  Legislature.  As  to  the  notion  that 
the  Articles  of  the  Union  introduced  a  change,  I  see  no  evidence  of  it.  The 
Union  brought  us  into  a  better  situation  in  many  particulars,  but  in  this  it  left 
us  just  where  it  found  us.  That  a  policy  of  insurance  is  a  maritime  cause,  in 
terms  of  the  Act  I68I,  I  must  still  think;  for  the  opinion  of  this  Court,  and 
the  opinion  and  acquiescence  of  the  nation  lead  to  this  conclusion.  I  would 
clip  the  Admiral^s  wings  when  he  takes  too  wide  a  flight,  but  I  cannot  agree  to 
pluck  out  all  his  feathers. 

Kaimes.  I  should  wish  to  interpret  the  statute  so-  as  to  allow  a  cumulative 
jurisdiction,  with  consent  of  parties.  The  words  in  the  statute  are  strong;  but 
words  without  meaning  are  nothing ;  and  the  purpose  of  th^  statute,  however 
expressed,  was  to  benefit  the  lieges.  Now,  the  cumulative  jurisdiction  benefits 
them,  whereas,  if  the  original  jurisdiction  is  in  the  Admiral,  the  lieges  must 
suffer  loss  by  delay  and  fruitless  expense.  In  many  cases  the  Court  has  de- 
parted from  the  words  of  statutes,  in  order  to  give  efficacy  to  their  meaning. 


LORD  HAILES.  8«S 

HoKBODM.  The  parties  cannot  make  a  jurisdiction  for  this  Court :  that 
^ould  be  to  confound  all  order  of  jurisdiction,  and  so  a  sheriff  might  judge  of 
heritable  rights,  and  the  Cbiirt  of -Session  of  criminal  cases.  The  Admiral  has 
often  encroached  on  the  jurisdiction  of  this  Court,  bat  I  am  not  inclined  to  make 
reprisals. 

Covington.  I  must  lament  that  the  Court  was  so  late  in  discovering  the 
objection*  The  Jirst  question  is,  Whether  is  this  a  maritime  cause  ?  And, 
second^.  Whether  tiiere  is  a  cumulative  jurisdiction  in  this  Court?  Supposing 
the  cause  to  be  maritime,  the  extending  the  jurisdiction  of  the  Admiral  is  hurt** 
fill  to  the  country,  by  inflaming  expenses  and  protracting  litigation ;  but  I 
have  doubts  as  to  the  opinion  delivered  bv  Lord  Braxfield.  In  criminal  matters, 
the  Admiral's  jurisdiction  depends  on  the  locus  delicti.  Originally,  the  Court 
of  Session  had  a  cumulative  jurisdiction  in  maritime  causes,  and  the  Admiral  was 
admitted  to  sit  in  that  Court  as  a  sort  of  assessor :  this  is  a  material  link  in  the 
<;hain  of  argument,  to  prove  that  the  jurisdiction  remains  with  the  Court  of 
Session,  if  not  expressly  taken  away.  The  Act  J  681. gave  no  new, jurisdiction 
to  the  Court  of  Session  ;  and  had  this  cause  come  in  before  the  date  of  the  Act, 
this  Court  might  have  judged  of  it  This  is  the  first  instance  of  a  case  of  a 
policy  of  insurance  being  brought  originally  l^efore  the  Court  of  Session.  The 
nation,  and  all  our  lawyers,  suppose  it  a  maritime -cause :  and  when  words  are  ge- 
neral, rthey  must  be  explained  by  4;he  practice  of  the  nation,  and  by  the  opinion  of 
our  lawyers.  It  is  said  that  a  policy  of  insurance  must  be  extricated  at  land  :  if 
thai  makes  it  not  a  maritime  cause,  by  the  same  rule  bottomry-contracts  are  not 
maritime  causes.  In  every  commercial  country  where  there  is  a  code  of  mari- 
time law,  there  is  in  it  a  chapter  concerning  insurances.  A  policy  of  insurance 
has  no  reference  to  any  place,  biit  it  is  maritime  in  its  ndture.  Yet  I  think  that 
the  Court  of  Session  may  try  this  cause,  for  that  Court  has  an  original  jurisdic- 
tion. The  Act  1681  is  calculated  for  the  benefit  of  the  lieges ;  and  if  the  lieges 
judge  it  for  their  advantage  to 'bring  their  causes  to  the  Court  where  they  cati 
be  best  and  most  speedily  tried,  it  is  not  the  busineiss  of  the  Court  to  start  ob- 
jections to  this. 

JusTicE-cLERK.  There  is  no  instance  given  of  a  policy  of  insurance  having 
been  ever  tried  by  the  Court  of  Session,  in  the  first  instance.  Many  inconve- 
niences attend  the  privative  jurisdiction  of  the  Court  of  Admiralty,  especially 
in  causes  which  require  dispatch  ;  yet,  if  such  is  the  law,  there  is  no  help  for  it. 
My  own  original  notions  revolt  against  the  doctrine  that  an  action  on  a  policy 
of  insurance  is  not  a  maritime  cause.  AH  lawyers,  in  all  countries,  hold  it  to  be 
a  maritime  trause^  it  is  such  in  its  nature,  because  the  obligation  is  to  be  per- 
formed at  sea,  and  all  the  hazards  undertaken  are  at  sea,  as  against  jetsom,  let- 
ters of  marque,  barratry  of  master,  &c. — all  things  which  fall  not  within  the  com- 
mon law  ^  and  did  my  opinion  waver  as  to  this,  I  should  be  confirmed  in  it  by 
the  universal  practice.  Yet  I  rather  incline  to  sustain  the  jurisdiction  of  this 
Court,  a  jurisdiction  which  the  Court  'has  to  a  certain  extent.  The  Act  1681 
itself  supposes  that  there  is  some  jurisdiction  in  the  Court. 

Alva.  The  words  of  the  Act  l681  are  strong,  prohititlnff  thi^  Court  to  in- 
terfere. But  this  is  not  a  maritime  cause  or  sea-Taring  contract ;  it  is  merely  a 
•contract  among  merchants  and  adventurers. 

Kennet.     This  is  a  maritime  cause,  and  so  Mr  Erskine  has  expressly  laid 
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down ;  but,  as  the  tauiae  has  proceeded  so  far  brfore  this  Court,  I  thiok  that 
this  Court  may  determine  it 

On  the  4th  July  17SO,  <'  The  Lords  sustained  dieir  jurisdiction  in  this  cause/' 

Act.  A.  Crosbie«    Alt*  A.  Murray. 

Hearing  in  presence. 

Diss.  Stonefield,  Hailes,  Monboddo. 


N.  B. — It  is  hard  to  say  what  was  the  principle  of  this  interlocutor,  for  the 
Judges  who  voted  for  the  interlocutor  went  upon  different  and  contrary  gi^ounds; 
yet  tiiie  general  question  was  fairly  put,  and  np  odier  question  could  rave  been 
fairly  put. 


178O.    November  \5.    Thomas  Hat  against  William  Wood. 

CONDITION. 

A  Father  granted  a  Bond  of  Proyision  to  bis  Daughter,  sappodng  her  to  be  unmarried,  to 
be  null  if  she  married  without  bis  consent.  I^ie  bad  been  preriously  married,  at 
which  her  Father  expressed  dissatisiaction,  though 'he  receinia  her  into  ins  fSunily. 
The  Bond  found  not  exigible. 


IFac.  Coll.  IX.  12  i  Diet.  2982.] 


Kaimes.  Mr  Wood  would  not  have  given  his  consent,  had  it  been  asked. 
He  knew  nothing  of  the  marriage  which  had  taken  place:  his  intention  only 
respected  a  future  marriage. 

Braxfield.  I  should  think  it  a  hard  case,  if  a  sum  intended  for  the  young 
woman  should  go  to  the  creditors  of  her  husband.  The  question  is  not.  Whe- 
ther she  is  to  be  provided  ?  for  she  is,  at  any  rate,  entitled  to  a  handsome 
provision.  The  father  made  a  gratuitous  deed,  and  he  was  at  liberty  to  adject 
any  lawful  condition  to  his  gift.  The  condition  was  not  only  lawful,  but  ra-* 
tional. 

Covington.  The  condition  is  irritating^  but  the  provision  itself  is  absoltUe. 
All  that  the  daughter  could  get  by  this  bond  was  present  money.  [He  quoted 
the  civil  law,  as  in  the  informations,  which,  as  he  said,  determined  this  case, 
and  he  laid  much  stress  on  the  ratification.] 

Kennet.  Great  is  the  favour  of  marriage,  but  there  is  also  favour  due  to 
the  will  of  the  parent.  A  gratuitous  deed  may  be  qualified  by  the  will  of  the 
father  as  well  as  of  a  stranger.  I  to  upon  "what  was  actum  et  tract atum.  I  do 
not  dissect  words  ;  I  take  the  whole  together.  The  text  of  Pomponius,  in  the 
Corpus  Juris,  relates  to  the  case  of  a  father  intending  to  give  a  sum  to  his 
daughter,  should  she  marry,  whether  with  or  without  his  consent ;  and  there- 
fore the  Roman  lawyers  thought  that  the  phrase  si  nupsisset  was  not  to  be  at- 
tended to. 
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MoNdODDo.  If  the  lady  had  not  been  previously  provided,'  the  bond  would 
have  b^en  due  ;  but  here  die  case  is  different.  As  she  was  previously  pro* 
vided,  the  bond  was  gratuitous,  and  the  father  could  adject  wnatever  lawful 
condition  he  pleased  ;  but  I  doubt  as  to  the  other  point,  the  ratihabition.  Here, 
again,  we  must  consider  the  terms  of  the  bond,  granted  as  to  an  unmarried, 
not  a  married  woman.  The  father  considered  the  bond  as  importing  no  obli- 
gation at  all :  a  ratification  implies  a  prior,  although  imperfect  obligation. 

Gardemston.  It  would  be  hard  to  disappoint  the  creditors,  who  may  have 
contracted  on  the  faith  of  this  bond.  Any  sort  of  antecedent  consent  would 
have  been  good  :  it  is  the  same  thiug  that  the  father  approved  of  the  marriage 
by  receiving  his  daughter  and  her  husband  into  family  with  him.  This  prin- 
ciple is  as  clear  as  any  in  Euclid,  ratihaUtio  cequiparatur  mandato ;  and  it 
carries  conviction  along  with  it. 

President.  Here  there  is  no  occasion  to  differ  on  points  of  law.  A  father 
cannot  disappoint  marriage  altogether  by  adding  conditions  of  consent ;  but, 
the  lady  having  been  previously  provided,  the  bond  must  be  considered  as 
granted  by  a  stranger.  The  favour  of  creditors  is  out  of  the  question  :  the 
condition  is  not  so  worded  as  that  it  can  have  any  effect.  How  can  I  punish 
the  daughter  for  not  observing  a  condition  of  which  she  knew  nothing  ?  I 
read  not  in  the  bond  a  single  word  importing  that  the  father  would  not  have 
settled  the  money  on  the  daughter  although  he  had  known  of  the  marriage. 
If  the  father  meant  to  recal  his  assent,  why  was  not  the  deed  recalled  out  of 
the  hands  of  Lord  Selkirk  ?  We  must^udge  the  cause  as  if  there  had  been  no 
creditor  in  the  field  at  all :  the  ratification  is  very  strong :  the  father  might  re- 
nounce the  forfeiting  clause :.  his  conduct  is  equivalent  to  a  consent. 

Alva.  I  put  my  opinion  on  the  ratihabition  :  it  would  be  unfair  to  disap- 
point the  creditors,  who  contracted  on  the  faith  of  the  bond. 

On  the  l^th  November  I78O,  ^'  The  Lords  sustained  the  defence.'' 

Act.  Neil  Ferguson.     Alt.  Hay  Campbell. 

Beportet^  Hailes. 

Diss.  Auchinleck,  Alva,  Gardenston,  Covington,  President. 


y 


1780.   December  7.    Mrs  Ann  Dickson  against  Captain  Alexander  Dickson. 

FIAR. 
A  Bond,  taken  to  a  Father  in  Liferent,  and  to  his  Son  in  Fee. 

IFaculty  CoUectiont  VIII.  10 ;  Dkt.  4^69.] 

Hailes.  The  father  meant  to  settle  the  L.6OO  on  his  son  }  but  he  has.  ex- 
pressed himself  in  an  ineffectual  manner :  it  is  probable  that  he  forgot  that  his 
daughter  still  remained  a  bairn  of  the  house. 

5  R 
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Braxfield.  When  a  father  lends  cwt  money  in  this  way,  with  pov^  to  up. 
lift,  and  withoilt  obligation  to  re-employ,  the  fee  in  the  son  is  merely  hominal. 
AH  his  purpose  hare  was  to  save  expei;ise  of  making  up  titles,  but  his  de^  hss 
transgressed  his  purpose. 

President.  I  wish  to  find  law  for  the  heir,  bat  I  cannot.  This  is  an  ex- 
ceeding  hard  case :  the  heir  gets  less  than  the  young:er  child.  But  the  subject 
was  in  bonis  of  the  father,  and,  had  he  forfeited,  it  would  have  gone  to  the 

CroMm. 

On  the  7th  December  1780,  "  The  Lords  found  that  the  L.600  makes  part 
of  the  divisible  fund,  in  accountmg  for  the  pursner's  kgithn  ;"  altering  Lord 
Elliock's  interlocutor.  > 

Act.  W.  Wallace.    AU.  A.  Wight 


1780.    December  7*    Andrew  Gray  against  Magistrates  of  Dumfries. 

PRISONER. 

IfiabiUly  of  MagistratM  £or  not  nodviiig  and  incareemting  a  Debtor  duly  pMsented  by  a 

Messenger. 


IPac.  CoU.  VIII.  1«;  Diet.  11,754.] 

.  -I 

Covington.  I  neither  like  this  supposed  local  law,  nor  the  affected  pre* 
tences  for  refusing  to  incarcerate  this,  mam 

President.  The  moment  that  the  debtor  ^s  set  at  liberty  there  was.  a  culpa 
on  the  one  side  and  sljus  qtUBSttum  on  the  other :  the  creditor  had  no  farther 
business  to  inquire  after  the  debtor. 

Hailes.  It  is  said  that,  although  the  debtor  had  been  imprisoned,  no  pay- 
ment could  have  been  obtained  from  him,  and  therefore  that  the  creditor  can 
qualify  no  damage  incurred  through  the  neglect  of  the  magistrates.  This  is 
dangerous  doctrine.  At  that  rate,  whenever  any  officer  of  the  law  fails  in  ap- 
prehending a  debtor,  there  must  be  a  ranking  of  creditors,  for  ascertaining 
whether  the  creditor  suffered  damage  by  the  neglect. 

On  the  7th  December  1780,  ^*  The  Lords  found  the  magistrates  liable ;" 
adhering  to  Lord  Braxfield's  interlocutor. 

Act.  John  M'Laurih. .  Alt.  A.  Crosbie. 
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1790i.    December  8.    John  Stme  against  Captain  Chables  Napier. 

IMPRESS  SERVICE. 
Impremng  of  jSliip-earpenters*  Apprentices. 

■ 

IFac.  CoU.  VIII.  IS}  Diet.  6GO7J 

Hailes.  I  am  far  from  supposing  Captain  Napier  acted  mala  fide.  It  is 
never  to  be  presumed  that  a  person  of  his  rank  and  character  would  set  him« 
self  in  opposition  to  the  laws  of  the  land,  especially  when  he  knew  that  there 
existed  a  court  at  hand,  ready  to  correct  any  wrong  done ;  but,  at  the  same 
time,  I  cannot  admit  that  he  was  perfectly  in  bona  fide :  his  instructions  were 
plain ;  they  could  only  relate  to  apprentices  having  protections,  that  is,  to  ap- 
prentices of  sea-faring  men,  whom  the  law  protected,  unless  in  cases  of  extreme 
danger.  Although  he  had  granted  protection  to  the  apprentices,  thdt  would 
have  been  merely  to  save  them  from  being  taken  up  in  the  crowd  by  a  press- 
gang.  Such  an  apprentice  was  no  more  liable  to  be  pressed,  either  by  con* 
suetudinary  law  or  statute,  than  a  writer's  apprentice.  To  suppose  that  Mr 
Syme  ought  to  have  proved  that  the  apprentices  had  never  been  at  sea,  was  to 
lay  on  him  the  burden  of  proving  a  very  improbable  negative.  Had  there  been 
any  ambiguity  in  his  instructions.  Captain  Napier  ought  to  have  detained  the 
apprentices  until  the  doubt  was  cleared,  instead  of  hurrying  them  out  of  the 
jurisdiction  of  this  Court  His  supposed  bonajides  coanot  secure  him  from  in- 
demnifying Syme :  the  question  is  not  as  to  penalties,  but  only  that  Syme  may 
be  no  sufferer  through  Captain  Napier's  error ;  for  he  certainly  erre(C  be  the 
cause  what  it  will. 

Gardbnston.  It  was  an  arbitrary  act  thus  to  sweep  away  all  the  appren- 
tices. The  inferior  officers  disregiffded  and  disobeyed  the  command  of  the 
Judge-admiral.  The  authority  of  their  superior  officers,  on  which  they  plead, 
is  nothing  in  matters  of  civil  right,  although  it  might  be  an  excuse  in  a  matter 
of  military  discipline.  If  they  could  by  that  authority  carry  off  thirty  appren- 
tices, they  might  have  carried  off  fifteen  judges ;  for  I  know  not  how  the  line 
is  to  be  drawn.  If  apprentices  of  ship-carpenters  may  be  pressed,  so  may 
sail-makers',  rope-makers',  &c.  The  orders  of  the  Admiralty  say  no  such  thing : 
the  words  are  plain,  they  respect  men  who  are  wont  to  navigate  ships  or  boats. 
All  these  strange  things  are  done  to  get  favour  from  men  in  power ;  but  I  hope 
that  such  behaviour  will  not  have  that  e£fect,  for  it  essentially/ hurts  the  pub- 
lie  service.  ^^ 

Kaimes.  The  inferior  officers  might  be  justified :  had  they  disobeyed  their 
commanding  officer  they  might  have  been  tried,  and  punished  by  a  court-mar- 
tial. Their  case  would  be  hard  were  they  to  be  punished  by  a  military  court 
for  disobe3dng,  and  by  a  civil  court  for  obeying.  If  Captain  Napier  can  allege 
bonafideSf  he  wiU  be  safe.     A  public  officer  is  presumed  in  bonajide :  but  it  is 
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not  in  my  power  to  hold  Captain  Napier  to  have  been  in  bona^de ;  for  he  did 
not  act  according  to  the  best  of  his  judgment.  The  apprentices  of  carpenters 
were  not  the  apprentices  pointed  out  by  his  instructions.  Was  Syme  to  prove  a 
negative,  that  nis  apprentices  never  were  at  sea  ?  This  is  contrary  to  ail  prin- 
cipled. 

Covington.  The  subaltern  officers  were  not  the  impressers.  They  could 
not  refuse  to  obey  their  superior :  had  thev  done  so,  they  would  have  subjected 
themselves  to  a  trial  by  a  court-martial.  I  think  that  Captain  Napier  also  was 
excusable  :  he  might  misapprehend  his  instructions.  Those  very  apprentices  ob- 
tained protections  formerly.  This  was  an  admission  that  they  were  liable  to  be 
impressed ;  and  Syme  himself  claimed  them,  not  as  apprentices,  but  as  persons 
having  protections. 

Braxfield.  Captain  Napier  has  narrowed  his  own  cause  by  acquiescing  in 
the  Ordinary^s  interlocutor,  which  finds  that  ship-carpenters  may  not  be  im- 
pressed. I  distinguish  between  the  case  of  a  man  acting  in  his  own  private  af- 
fairs, and  of  an  officer  of  the  law  :  the  former  may  act  or  not,  as  he  pleases, 
and,  therefore,  he  is  justly  liable  for  his  actions ;  but  the  latter  has  no  choice,  he 
must  act.  If,  with  his  eyes  open,  he  acts  against  law,  he  must  be  punished : 
not  when  he  acts  honajide.  Damages  are  penal  as  to  him  who  pays  them  ;  for 
he  pays  for  what  he  received  no  value  for.  .  In  the  case  of  Captain  McDonald 
against  Buchanan,  the  Court  assoilyied  Captain  McDonald,  because  he  acted 
from  mistake. 

President.     It  was  a  bold  stroke  to  impress  thirty  apprentices :  this  was 
complained  of  directly.     Captain  Napier  ought  to  have  consulted  lawyers,  in- 
steaa  of  going  out  of  town.     It  was  no  time  to  go  out  of  town  while  matters  of 
such  importance  were  in  agitation.     There  is  no  bona  Jides.  pleadable  in  this 
case.     There  is  a  judgment  of  the  Ordinary,  finding  that  the  men  ought  not  to 
be  impressed.     How  could  the  lads  be  impressed  lawfully  ?  Who  is  to  sufier  for 
this  wrong, — the  private  party,  or  the  officer,  who  does  not  know  his  own  duty  ? 
Admitting  bona  fides  to  be  pleadable  in  every  case  of  officers,  the  consequences 
would  be  dangerous.     The  case  of  Captain  McDonald  was  totally  different 
There  was  an  error  facti  in  mistaking  one  man  for  another ;  and,  indeed,  so 
dubious  an  error,  that,  if  fame  speaks  true,  there  was  no  mistake  at'  all.     The 
indentures  did  protect  the  apprentices  :  the  indorsing  them  was  only  for  farther 
security.    Indemnity  must  be  given.     Syme  and  his  family  must  not  Buffer  for 
Captain  Napier's  fault. 

MoNBODDO.  It  is  not  inconsistent  with  liberty  to  say,  that  every  man  who 
can  be  useful  at  sea  ought  to  be  obliged  to  serve  the  public  at  sea.  I  have  a 
great  doubt  of  my  own  interlocutor,  exempting  ship-carpenters ;  but,  in  the 
worst  view  of  things,  Captain  Napier  has  only  mistaken  the  law  while  acting  in 
the  duties  of  his  office.  Why  might  not  the  apprentices  have  been  at  sea,  as 
well  as  the  journeymen  :  the  indentures  were  indorsed,  which  was  an  acknow- 
ledgment of  the  protection  being  necessary.  Indentures  by  themselves  gave 
not  any  protection.  Captain  Napier  was  in  optima  fide  to  suppose  that  the  ap- 
prentices had  no  other  protection  than  what  arose  from  the  indorsation  of  the 
indentures  ;  for  Syme  himself  thought  so. 

Westhall.  The  necessities  of  the  state,  at  that  period^  required  an  uncom- 
mon exertion  of  the  navy  officers. 
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On  the  8th  December  1780,  <*The  Lords  found  Captain  Napier  liable  in 
damages  and  expenses  ;''  altering  Lord  Monboddo's  interlocutor. 
Act.  A.  Crosbie.    Alt.  A.  Murray. 
Diss.  Covington,  Westhall,  Mohboddo,  Stonefield,  Braxfield. 

N.B.    Syme  did  not  insist  against  the  inferior  officers :  so  they  were  assoiU 
yied,  although  an  interlocutor  of  the  Ordinary,  in  absence,  stood  against  them. 


« 

I78O.    December  9-    William  Bisset  against  David  Ballabdie  and  Others. 

THIRLAGE. 

^Faculty  CoUection,  VIII.  52 ;  Dictionary,  16,063.] 

Gardenston.    We  must  judge  by  principles,  and  not  from  expediency.  The 

f>roprietoi*  of  the  mill  cannot  alter  the  servitude  originally  constituted.  The  ob« 
igation  is  inherent  and  perpetual. 

Alva.  This  true  in  general ;  but  acquiescence  may  vary  the  case.  The 
mill  was  built  bona  fide  for  the  benefit  of  the  thirle ;  and  Bisset  did  not  object 
or  interpel  the  proprietor. 

CoviNOTOK.  There  is  here  a  prssdial  servitude ;  and  the  mill  is  the  domi- 
nant tenement.  The  mill  is  down ;  and  unless  it  is  rebuilt  the  thirlage  is  gone: 
Colliers,  who  are  astricti  glebce^  have  been  obliged  to  work  at  another  colliery 
equally  commodious,  when  the  master  had  no  work  to  employ  them  in.  The 
same  is  the  case  as  to  servitudes  of  roads  :  the  roads  may  be  varied  for  the  general 
advantage ;  and  he  who  is  possessed  of  the  servitude  will  not  be  heard  to  com- 
plain of  the  alteration. 

President.  I  admit  that  the  site  of  a  mill  cannot  be  changed  in  the  general 
case.  But  if  a  mill  falls,  and  is  rebuilt  at  a  more  convenient  place,  although  at 
a  greater  distance,  can  the  servient  tenement  complain  ?  It  is  said  that  the  mill 
is  placed  on  another  tenement ;  but  what  then  ? — ^still  the  condition  of  the  ser- 
vient tenement  is  no  worse  than  it  was. 

Hailes.  There  is  no  necessity  for  the  mill  of  a  barony  being  situated  within 
the  barony.  Here  the  defender  saw  the  mill  built  at  a  great  expense  by  the 
proprietor,  for  the  conveniency  of  the  thirle,  and  he  did  not  complain.  What  is 
he  now  aiming  at  ? — To  be  exempted  from  in-town  multures  at  that  very  mill  to 
which,  if  he  were  exempted,  he  would  repair  and  pay  out-town  multures ;  a 
plain  proof  that  he  has  suffered  nothing  by  the  change  of  the  site  of  the  mill, 
and  that  he  is  grasping  at  an  advantage. 

MoNBODDo.  If  a  mill  falls*,  the  question  is.  Where  ought  it  to  be  rebuilt  ?  It 
may  be  rebuilt  at  some  distance  from  the  old  one :  here  it  is  built,  not  on  the 
lands  of  the  same  barony,  but  still  on  the  lands  of  the  same  baron. 

Kennet.  The  consent  of  the  servient  tenement  ought  to  have  been  obtained 
previous  to  the  erection  of  a  new  mill. 
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Braxtisld.  The  proprietor  is  not  entitled  to  make  the  cooditkm  of  the 
thirlage  worse  than  it  wu  before ;  but,  when  its  coDdition  is  made  better,  the 
servient  tenement  cannot  complain.  Thirhige  is  generally  called  a  servitude ; 
biiti  in  many  particulars,  it  debords  from  a  servitude :  it  falls  with  more  pro- 
priety to  be  considered  as  a  mutual  contract.  The  favour  originally  was  as 
much  done  to  the  sucken  as  to  the  proprietor.  The  thirle  made  no  objection 
while  the  mill  was  building.  The  contract  was  implemented  bona  fide  by  the 
proprietor :  and  here  an  undue  advantage  is  attempted  to  be  taken  by  the  per- 
son astricted. 

Covington.  Plow  can  thirlage  be  a  mutual  contract  ?  For  the  proprietor  is 
not  bound  to  keep  up  the  mill.  » 

Pkesident.  He  would  be  bound  were  the  sucken  to  require  it ;  which, 
however,  is  not  likely  to  happen,  as  out-town  multures  are  higher  than  in-town, 
and  as  there  is  no  scarcity  of  mills. 

On  the  9th  December  1780,  ''  The  Lords  found  Bisset  liable  in  in-town  mul- 
tures ;*'  adhering  to  the  interlocutor  of  Lord  Braxfield. 

Act.  A.  Crosbie.    AlU  . 

Diss.  Gardenston,  Kennet,  Westhall. 

Non  Uqnetf  Ankerville,  (who  happened  to  be  in  circumstances  similar  to 
those  of  the  proprietor  of  the  mill.) 


1780.   December  if.    Bank  of  England  agaimt  The  Bank  of  Scotland  and 

Others. 

BANKRUPT— RIGHT  IN  SECURITY. 

Act  1696,  c.  5. 

IFacuU^  Collection,  nil.  7^i  Dictkmaty,  14,121.] 

MoNBODDO.  Upon  reading  the  heritable  bond,  ^  a  doubt  occurred  to  me  that 
the  heritable  bond  was  not  granted  for  a  precise  sum,  but  for  a  security  as  to 
bills  discounted,  or  to  be  discounted  to  the  amount  of  L.l60,000.  It  now  ap- 
pears indeed,  that,  at  the  time  of  granting  the  bond,  L.  1 60,000  wo^  advanced  by 
the  Bank  of  England ;  but  that  does  not  appear  from  the  bond  itself. 

Covington.  The  words  of  the  Act  1696  relate  to  debts  posterior  to  infeft- 
ments.  The  Bank  of  England  cannot  change  its  mode  of  proceeding :  and  if 
its  security  is  not  go6d,  it  will  never  interfere  again  to  support  Scots  credit.  The 
argument  charges  Mr  Alexander  with  a  direct  fraud,  in  deluding  the  Bank  of 
England  by  a  security  of  no  value.  No  one  can  suppose  that  Mr  Alexaaader 
was  to  have  repaid  the  sum  of  L.  160,000  sterling  in  the  space  of  two  months. 
That  the  security  was  good  for  the  original  money  advanced  is  clear,  even  from 
the  words  of  the  statute  1696.  There  is  no  novum  debitum  here  ;  nor  is  there 
any  collateral  security  in  any  other  sense  than  as  every  heritable  bond  is  a  col- 
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lateral  security ;  for  such  bond,  always  begins  with  a  personal  obligation.  The 
question  is,  Whether  is  the  debt  paid?  I  think  not :  the  mere  changing  of  the 
bills  was  not  payment. 

Braxfield.  On  considering  this  security,  according  to  a  liberal  interpreta* 
tion  of  the  Act  I696,  it  should  s^ppqi^r  that  the  security  was  good,  as  being  con- 
tracted for  debts  prior  to  the  sasine.  Before  the  Act  I696,  general  burdens 
were  understood  to  bevalid»  evtsii  against  creditors  and  ahigniar  successors. 
The  statute  was  calculated  to  prevent  frauds,  by  circumscribing  that  practice ; 
but,  since  that  time,  the  law  has  undergone  a  considerable  and  proper  alteration 
by  the  judgment  in  the  case  of  the  creditors  of  .M'Lellan,  which  found  that  gene- 
ral burdens  were  not  good.  I  have  a  great  doubt  how  far  security  is  good 
when  granted  for  debts  not  above  a  certain  extent :  for  ought  that  appears,  the 
whole  of  the  sum  might  have  been  advanced  after  the  d$te.of  the  heritable 
bond*  If  the  nature  of  this  security  had  been  understood^  the  Bank,  of  Eng-* 
land  would  not  have  advanced  the  money ;  for  their  manner  of  dq^ling  19  not 
very  consistent  with  feudal  securities.  Besides,  I  doubt  whether,  new  bills  can 
be  construed  to  be  the  sanme  on  which  the  security  was  granted^ 

Elliock.  The  Act  I696  has  notbixig  to*  do  with  this  ease^^^for  the  money 
was  advanced*  It  is  said  that  the  money  was  repaid :  I  denv  that.  The  debt 
still  subsists.  An  indefinite  burden  cannot  be  valid :  but  thatis  not  the  oase 
here ;  the  burden  is  defined. 

Garoenston.  The  purpose  of  the  Act  I696  was  to  prevent  uncertain;  bur- 
dens ;  but  there  is  no  uncertainty  here  more  than  in  every  heritable  hotll4*  I 
see  in  the  record  a  burden  which  cannot  become  greater  than  it  is,  altibpugh  it 
may  become  less  by  intromissions  of  creditors ;  which  appears  not  muny  record. 
The  whole  debt  was  due  at  the  date  of  the  infeftment^ 

Kaimes.  There  is  nothing  in  the  question  as  to  general  burdens  /  for  an  uA 
iimatum  is  named  in  the  bond :  neither  is  there  any  objection  oA  jtbi^  Act  I696 ; 
for  the  sum  was  really  advanced.  As  to  the  objection  otnavdtio  debiti,  there  is  a 
difficulty  ;  for  it  is  not  the  original  doculnent  on  which  the  claim  is  made, — it  is 
a  new  obligation  instea'd  of  the  old  one. 

Pbebidekt.  All  equity  is  in  a  question  with  strangers :  the  L.  160,000  was  ad- 
vanced long  prior  to  the  bond  and  infeftment.  As  to  the  novatio  debits  I  must 
consider  the  nature  of  the  transaction  appearing  ex  fade  o£  the  bond,  which  re- 
quired a  renewal  of  the  bills  from  time  to  time  oa  money  Already  advanced. 
There  never  was  a  new  loan  :  had  there  been  such,  the  infeftment  would  not 
have  reached  it. 

On  the  12th. December  I78O,  <*The  Lords  repelled  the  objection  to  the  inte- 
rest of  the  Bank  of  Englandl*'  ^ 

Act.  D.  Rae.     Alt.  A.  Wight. 

Reporter^  Justice-Clerk. 

Diss.  Monboddo,  Braxfield.    Non  liquet,  Kaimes. 
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178O.    December  13.    John  Anderson  against  Thomas  Morton  and  Others. 

COMMUNITY. 

Magistrates  charged  to  pay  a  sum  due  by  a  Bond,  granted  by  them  in  their  oorpoQite  capacity, 
were  found  entitled  to  suspension  without  caution,  on  granting  conyeyance  of,  or  secu- 
rity on,  the  Town's  Fund& 

^Faculty  CoUectiwi,  VIII.  I76 ;  Dictionary,  2fil4.] 

Kaimes.  This  is  not  a  corporation  instituted  with  the  power  of  borrowing 
money  :  they  who  borrowed  must  be  liable,  but  not  the  office-bearers^  who  did 
not  borrow. 

Braxfield.  I  wish  that  the  law  stood  so ;  but  the  truth,  is,  that  inferior 
corporations  have  power  to  borrow  money.  Decreet  must  go  against  the  office- 
bearers, and  they  must  make  over  the  funds  of  the  corporation. 

MoNBODDO.  Every  body  politic  has  a  power  of  borrowing  money,  unless 
that  power  is  expressly  denied.  Personal  exrecution  should  go  agaitist  the  of- 
fice-bearers, but  time  should  be  allowed  to  them  that  they  may  have  an  oppor- 
tuni^  of  fitenting  the  members  of  the  corporation. 

[This  passed  at  the  first  report,  18th  November  1779/  when  a  note  of  prece- 
dents was  ordered  to  be  given  in.] 

Presipent.  Quoted  tne  case  of  the  Butchers  qf  Edinburgh,  1758  and  I76I. 
They  who  signed  the  bond,  and  their  heirs,  were  liable :  ^e  other  members 
were  not  liable.  The  present  deacon  and  box-masters  were  liable  to  die  ex- 
tent of  the  funds  of  the  corporation,  but  no  farther :  here  the  creditor  may  at- 
tach the  funds  of  the  corporation. 

Gardenston.  Quotea  the  law  of  England,  by  which,  as  he  said,  the  corpo- 
ration  was  liable  for  a  debt  contracted  in  this  way. 

Hailes.  Supposing  that  the  law  of  England  could  influence  the  decision 
here,  it  would  be  fit  to  inquire,  whether  what  with  us  is  called  a  corporation  when 
respecting  artisans  of  any  particular  trade,  is  not  in  England  called  a  com- 
pany :  and  if  so,  rules  respecting  English  corporations  will  not  be  applicable  to 
companies. 

Covington.  This  is  no  corporation  for  the  purpose  of  borrowing  money : 
the  fUnds  may  be  liable,  but  not  the  individual  members.  \ 

Gardenston.  Every  one  who  has  the  commodum  of  a  society,  ought  be  not 
to  be  subject  to  the  incommodum  f  t 

Braxfield.  I  would  adopt  the  judgment  in  the  case  of  the  Butchers  qfJEdin^ 
burgh,  quoted  from  the  chair. 

On  the  13th  December  ISth  December  I78O,  "  The  Lords  found  that  Mor- 
ton  and  Alexander,  defenders,  are  not  personally  liable ;  but  that  decreet  must 
go  against  them  to  account  for  the  funas  of  the  corporation.'' 

Act.  G.  OgUvie.    Alt.  A.Tytler.    Reporter,  Gardenston.       / 
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VfSO.    February  16,  and  December  20.     Robert  Manson  Sinclair  againsi 

John'  Sinclair  of  Freswick. 

IMPROBATION. 

Tide  to  exclude. 

IFac.  CoU.  VIII.  122 ;  Diet.  6725.] 

I 

Kennet.  If  the  heir  of  Sir  William  Sinclair  had  been  the  party  here,  the 
objection  of  an  exclusive  title  might  have  been  made  ;  but  it  cannot  be  made 
by  Freswick, 

Braxfield.  This  case  has  been  assimilated  to  that  of  Drum,  but  the  re* 
semblance  is  not  just ;  for  there  all  the  deeds  founded  on  by  Lord  Aberdeen 
were  concluded  against,  and  none  of  them  had  been  sanctified  by  positive  pre- 
scription. This  case  rather  falls  to  be  assimilated  to  a  later  case  of  Sir  Allan 
McLean  and  the  Duke  of  Argyle.  All  deeds  in  the  possession  of  the  Duke  of 
Argyle  were  called  for :  the  Duke  produced  a  charter  and  infeftment,  and 
proved  possession  for  40  years,  and  the  Court  found  this  sufficient  to  exclude* 
In  the  present  case,  there  is  a  charter  and  infeftment,  as  far  back  as  1722 ; 
Freswick  atands  in  the  right  of  it,  and  he  and  his  authors  have  possessed.  He  t 
is  entitled  to  conjoin  his  own  possession  with  that  of  his  author.  The  action 
brought  by  M*Leod  of  Geanies,  in  I728,  will  not  vary  the  case :  it  related  to 
different  lands,  and  nonaction  can  go  farther  than  the.  interest  of  the  party  con* 
cerned.  It  is  jus  tertii  for  the  reverser  to  plead  upon  it.  Latheron  must  either 
repudiate  the  transaction  1751,  or  tnust  hold  by  itr  If  he  repudiates  it,  then 
Freswick  may  av£(il  himself  of  all  rights  in  his  person. 

Covington.  If  the  deed  challenged  could  never  exclude,  then  there  will 
be  no  such  thing  as  an  exclusive  title ;  for  a  pursuer  may  easily  object  to  all 
deeds. 

Kaimes.  Here  is  a  title  of  prescription.'  Latheron  may  insist,  however,  for 
full  implement  of  his  bargain  in  VJ5\.  ^ 

JusTicE-cLERK.  Many  circumstances  of  fraud  are  charged  here.  Had  Fres* 
wick  produced  a  prescriptive  title  unconnected  with  the  heir,  his  case  would 
have  been  the  same  as  that  of  the  Duke  of  Argyle.  The  nature  of  Geanies's 
process  shows  what  sort  of  a  title  Dunbeath's  was.  Freswick  was,  *  to  a  certain 
extent,  trustee  for  Latheron,  acting  under  double  titles  from  Dunbeath  and 
Latheron.     I  cannot  think  that  he  was  entitled  to  plead  prescription. 

MoNBODDo.     I  pay  no  regard  to  the  process  at  the  instance  of  Geanies :  If, 
the  deed  1751  is  considered  as  a  trust-deed,  Freswick  cannot  avail  himself  of 
the  right  acquired  from  the  family  of  Dunbeath :  but  the  difficulty  is,  th^kihert 
there  is  both  a  trust  and  a  purchase. 

On  the  16th  February  I78O,  "  The  Lords  found  that  Freswick  had  produced 
sufficient  to  exclude  ;"  altering  the  interlocutor  of  Lord  Gardenston. 

Act.  A.  Wight,  A.  Crosbie.    Alt.  Hay  Campbell. 

Diss.  Gardenston,  Kennet,  Hailes,  Westhall,  Justice-clerk  (in  the  chair.) 

Non  liquet^  Alva.  ^ 

5S 
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trovert  a  judgment  of  the  whole  Court.  If  the  Court  should  consider  itself 
no  more  at  liberty,  then  Gulliver's  report  might  apply. 

Covington.  I  know  not  the  origin  of  the  privilege  claimed  by  writers : 
I  would  not  deprive  them  of  it  j  but  it  ought  not  to  be  extended,  so  as  to  make 
their  accounts  real  incumbrances  on  the  estate.  To  maintain  the  rule  of  pre- 
scription will  be  beneficial  to  writers:  it  will  both  excite  them  to  demand 
payment  and  furnish  an  excuse  for  demanding  it 

President.  The  origin  of  the  practice  is  good,  that  a  writer  may  have  a 
security  for  pavment  in  a  cause  on  which  he  has  bestowed  pains  and  expense. 

On  the  23d  December  I78O,  "  The  Lords  found  that  the  holding  of  the 
client's  papers  does  not  stop  the  currency  of  the  triennial  prescription  j"  aU 
tering  Lord  Hailes's  interlocutor. 

Act.  —  Boswell.    Alt.  Q.  Ferguson. 


I78I.    -^— •     William  Welsh  against  Margaret  Lumisden* 

MESSENGER. 
Cautioner  of  a  Messenger  only  liable  for  Us  actings  qua  Messenger. 

iDktionaryf  8893.] 

Braxfield.  It  is  no  part  of  the  duty  of  a  messenger  to  receive  money* 
Money  levied  in  the  course  of  diligence  ought  to  be  consigned.  The  cau- 
tion is  for  the  faithfulness  and  attention  of  the  messenger  in  executing  his 
office,  but  for  no  more. 

Hailes.  It  does  not  appear  that  there  was  any  poinding,  or  that  the  mes- 
senger discharged  any  part  of  his  office  at  all. 

Covington.  Messengers  are  frequently  trusted  with  the  receiving  of  small 
sums  of  money  when  they  execute  diligence  ;  but  this  will  not  have  the  effect 
of  making  their  cautioners  liable. 

President.  It  would  be  dangerous  to  make  the  cautioner  liable.  The 
words  of  the  act  of  Parliament  singly  respect  diligence  and  fidelity,  the  agent 
approved  of  all. 

Kaimes.  Were  another  judgment  to  be  given,  there  would  be  no  cautioners, 
consequently  no  messengers. 

On  the  18th  January  178I,  '*  The  Lords  found  the  cautioners  only  liable 
for  the  messenger's  faithful  execution  of  his  office,  but  not  for  any  money  aU 
lowed  to  come  into  his  hands }''  altering  Lord  Stonefield's  interlocutor. 

Act.  J.  Boswell.    Alt.  Alex.  Miller. 
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1781.     January  19-     Captain  Charles  Napier  against  Robert  and  John 

Brownings. 

IMPRESS  SERVICE. 

The  Exemption  from  being  impressed,  which  is  competent  to  the  Masters  and  Mates  of 
Trading  Vessels  of  fifty  tons  and  upwards,  does  not  extend  to  persons  of  that  rank 
when  employed  in  smuggling. 

iFac.  Coll.  VIII.  32  j  Diet.  6610.] 

Braxfisld.  That  the  suspenders  were  smugglers,  seized  in  the  act  of 
smuggling,  is  now  proved  by  a  decree  in  Exchequer  importing  what  is  equi- 
valent to  a  condemnation.  Masters  and  mates  are  not  liable  to  be  impressed ; 
but  here  the  master  and  mate  plead  that  thej  are  such  on  a  smuggUng  voy- 
age. This  defence  cannot  be  received,  being  an  acknowledgment  of  turpi- 
tude. Thecaptaln  of  a  smuggling  vessel  cannot  plead  legal  privileges;  Just 
as  in  smuggling  contracts  we  deny  action,  because  the  smuggler  cannot  piead 
on  his  own  turpitude. 

President.  Pressing  is  a  necessary  legal  evil.  Masters  and  mates  are  ex- 
empted, not  by  any  statute,  but  merely  for  the  benefit  of  commerce ;  and 
accordingly,  in  practice,  and  by  the  orders  of  the  Admiralty,  they  have  been 
exempted :  but  still  masters  and  mates  must  plead  on  the  foundation  of  that 
exemption,  which  smugglers  cannot  do. 

Justice-Clerk.  The  vessel  was  taken  in  the  act  of  aggravated  smuggling. 
While  possessed  of  a  letter  of  marque  to  wage  war  against  the  enemies  of 
the  state,  the  crew  waged  war  against  the  Kin^s  officers  and  the  fair  trader. 

On  the  19th  January  1781,  "  The  Lords  found  the  letters  orderly  pro- 
ceeded.** 

Act,  Hay  Campbell.    Alt.  A.  Elphinstone. 

Reporter,  Kenneti 


1781.    Jantuirtf  31.    Sir  James  Colquhoun  against  William,  Duke  of  Mont- 
rose, and  Others. 

SUPERIOR  AND  VASSAL. 
Diyirion  of  superiority  null,  when  made  without  consent  of  the  vassal. 

IFac.  CoU.  VIII.  46  j  Diet.  8822.] 

MoNBODDO.    The  case  of  Sir  John  MajmeU^  1742»  related  to  a  fiar ;  hut 
that  makes  no  differencei  for  a  liferenter  is  proprietor  to  a  certain  extent.    The 
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petition  for  the  Duke  of  Montrose  aims  at  tearing  up  the  feudal  law  by  the 
roots.  The  very  statutes,  which  wisely  varied  part  or  the  feudal  law,  show 
that  that  law  exists.  The  whole  argument  proceeds  on  this  supposition,  that 
a  liferenter  of  superiority  cannot  enter  vassals.  It  has  been  found  that,  al- 
though all  casualties  were  discharged,  the  power  of  entering  vassals  being  re«* 
served,  was  sufficient  to  entitle  one  to  a  vote.  We  neither  ought  nor  can 
make  any  alteration  in  the  law.  Questions  of  conveniency  or  inconveniency  be- 
long not  to  us. 

Braxfield.  The  plea  insisted  in  by  the  vassal  is  not  captious.  The  tJdng 
here  aimed  at  is  a  great  evil.  The  right  of  superiority  is  the  chief  point  of 
property.  Men  know  not  where  to  go  for  obtaining  an  entry.  A  parch- 
ment voter  goes  abroad,  and  no  one  knows  where  to  find  him.  How  much 
worse  would  it  be  were  superiors  multiplied  without  end  ?  A  right  of  supe- 
riority is  an  indivisible  right ;  so  that,  if  there  is  only  one,,  it  goes  to  the  eldest 
faeir-portioner..  This  has  been  determined  over  and  over  again.  If  I  am  bound 
*  to  pay  to  only  one  man,  by  what  title  is  it  that  that  man  can  force  me  to  go  to 
half  a  dozen  for  my  entry  ?  All  this  is  on  thq  supposition  that  the  petitioner  is 
well-founded  in  his  law,  that  the  right  of  entry  is  in  the  fiar  \  but  that  I  deny. 
If  the  power  of  entering  vassals  is  not  in  the  liferenter,  what  is  his  property  ? 
In  blanch-holding  the  power  of  entry  is  a  material  part  of  the  property. 

Justic£-Cl£RK.  If  a  liferenter  has  not  the  right  of  entering  vassals,  he 
cannot  vote  as  a  superior ;  for  his  liferent  right  must  be  as  extensive  in  its  na- 
ture, though  not  in  its  endurance,  as  the  light  of  the  jSar.  ^My  difficulty  is  as 
to  the  case  of  those  persons  who  are  made  liferenters  on  lands  having  only  one 
reddendo.  One  charter  was  granted  by  the  Duke  of  Montrose  ;  but  may  he 
not  still  insist  on  granting  different  charters  ?  and  may  he  not  still  execute  that 
power  he  formerly  had  ? 

MoNBODDO.  'This  difficulty  may  be  solved  by  a  distinction  :  if  superiorities 
are  of  the  same  kind,  the  power  is  lost  when  once  waived  :  not  so,  if  the  su- 
periorities are  of  different  natures. 

Braxfield.  There  is  no  evidence  of  the  lands  having  been  feued  out  at  dif^ 
ferent  times.  In  one  feu  contract  there  may  be  different  reddendos,  I  lay  my 
judgment  on  the  fact. 

President.  It  hurt  me  much  to  see  fourteen  freeholds  erected  on  eight 
pennies  Scots.  At  the  next  occasion  we  shall  have  the  blanch  duty  of  a  pound 
of  pepper  divided  into  sixteen  ounces.  Here  there  is  an  attempt  to  overthrow 
the  feudal  law.  The  framers  of  the  act  for  abolishing  ward-holdings  meant  not 
to  abolish  the  feudal  law.  It  has  been  found  that  the  superior  could  not  again 
divide  the  feu,  unless  it  were  shown  that  the  subjects  were  originally  contained 
in  different  charters. 

On  the  31st  January  17^1,  ^^  The  Lords  sustained  the  reasons  of  reduction  ;*' 
adhering  to  Lord  Gardenston's  interlocutor. 

Act.  W.  Baillie.    Alt.  H.  Dundas. 
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1781.    February  1.    Sir  John  Paterson  agmtut  John  Ord,  Esq. 

COURTESY— MEMBER  OF  PARLIAMEKfT. 

a 

Tbe  courtesy  does  not  take  place  in  lands  acquired  by  the  wife  by  singular  titles. 

{^Dictionary ^  31 21. J 

MoKBODDO* '  It  is  established  that  courtesy  does  not  take  place  when  the 
wife  is  not  an  heiress.  The  Act  1681  has  no  relation  to  courtesy :  it  respects 
the  right  of  voting  during  the  lifetime  of  the  wife. 

Braxfield.  As  to  the  question  of  courtesy,  I  cannot  find  a  good  reason  for 
the  distinction  between  lands  taken  by  succession  or  by  singular  titles  j  yet, 
since  this  is  established  in  practice,  it  must  not  be  altered.  No  law  says  that  a 
husband  shall  vote  in  right  of  his  wife.  MThen  she  ceases,  by  death,  to  have 
any  infeftment,  the  husband  cannot  vote  on  the  infeftment  of  his  son. 

On  the  1st  February  I78I,  "  The  Lords  found  that  Mr  Ord  is  not  entitled 
to  be  enrolled. 

Incident  Inner-house. 

Act.  J.  Swinton.    Alt.  H.  Erskine. 


1781.    February  13.    Ferguson  of  Auchinsoul  against  Hugh  Mitchell. 

PERSONAL  AND  REAL. 

IFac.  Coll.  VIII.  60  j  Diet.  10,296.] 

MoNBODDO.      Here  the  price  was  honestly  paid ;  possession  was  held  for 
seven  years ;  and  the  purchaser  was  in  the  course  of  completing  his  titles : 
a  personal  creditor  steps  in^  adjudges,  is  infeflt,  and  now  seeks  to  carry  off  the 
subject.    This  is  unjust    The  original  seller  could  not  have  conveyed  to  that 
creditor,  without  a  crime.     Can  the  law  do  that  for  a  man  which  he  could  not 
do   himself?     If  both  rights  had    remained   personal,    the    minute  of  sale 
would  have  been  preferable,  as  being  prior  in  date ;  and  therefore  the  only 
ground  of  preference  claimable  is  on  account  of  the  infeftment.    What  can 
be  the -effect  of  that  infeftment?    The  disponee  contracted  on  the  faith  of  the 
records^  but  the  adjudger  did  not.     When  men  lend  money  on  the  faith  of  the 
rejcords,  it  is  not  on  personal  security  that  they  lend  :  when  they  lend  money 
cm  the  faith  of  the  records,  they  take  heritable  security.    The  infeftment  here 
is  no  more  than  a  completing  of  the  diligence,  which,  before  infeftment,  was 
only  inchoated.    I  do  not  say  that  the  infeftment  has  no  effects.    No :  it  makes 
the  person  infeft  the  first  effectual  adjudger,  and  it  prefers  him  to  any  posterior 
real  right     If  transferred  to  a  third  party,  it  would  be  preferable  to  the  minute 
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of  sale  ;  because  there  the  assignee  acquires  on  the  faith  of  the  records.     This 
would  be  mere  speculation,  were  it  not  for  the  opinion  of  lawyers,  and  the  se- 
ries of  decisions  to  the  same  purpose  as  my  argument.     TKere  is  a  series  of 
decisions,  from  I67O,  Kennedy,  to  177^f  Neilson.     In  the  last  case  there  was 
probably  an  infeftment ;  and  there  was  no  minute  of  sale,  but  merely  a  ground 
of  eviction.    The  case  of  Roseherry  is  also  to  the  same  purpose,^  and  also  the 
case  of  Gibf  in  I76S.     I  see  nothing  on  the  other  side  except  the  case  of  Bell 
of  Blackethouse,  in  1737-     That  case  went  far,  but  we  must  not  go  any  farther. 
Braxfield.     If  the  doctrine  now  advanced  were  to  be  held  as  law,  strange 
consequences  would  ensue  and  exceedingly  hurtful.    Innumerable  frauds  would 
take  place.     For  example,  a  man  borrows  money  on  an  heritable  bond  :  no  in- 
feftment follows.    Other  creditors  go  on  trusting  him ;  they  at  last  adjudge, 
and  take  infeftment.     According  to  the  doctrine  now  pleaded,  this  would  be 
good  for  nothing :  the  heritable  bond  would  exclude  them  all :  the  first  cre- 
ditor would  carry  off  the  kernel,  and  leave  the  shell  to  the  adjudgers.     Again, 
suppose  that,  in  a  marriage-contract,  the  estate  is  conveyed  to  trustees,  for  be- 
hoof of  the  heirs  of  the  marriage, — the  trustees,  instead  of  taking  infefment,  suf- 
fer the  father  to  continue  in  possession  :  the  father  contracts  debts  to  the  value 
of  the  estate, — his  creditors  will  be  cut  out  by  the  trustees.   A  second  dispotiee, 
with  first  infeftment,  is  preferred  to  the  first  disponee.   This  is  admitted :  but  it 
is  said  that  the  case  is  different  as  to  adjudications,  which  take  the  estate,  tantum 
et  tale,  as  it  was  in  the  author.     It  is  answered, — The  principle  is,  ihdXjeudal 
rights  are  not  to  be  affected  by  personal.     As  to  honafides,  although  malajides 
may  cut  down  a  right,  bonajides  cannot  establish  a  right.     The  act  I617  says 
nothing  to  the  contrary.     Reversion  qualifies  an  infeftment,  however  latent  it 
may  be.     To  prevent  that  inconvenience,  the  clause  was  thrown  in  in  favour 
of  purchasers.     Dispositions  are  not  mentioned  in  the  statute,  for  they  do  not 
affect  the  feudal  right.     The  judgment  in  the  case  of  Blackei house  was  so- 
lemnly determined.     The  distinction  now  sought  to  be  made  was  not  made 
there,  because  the  lawyers  thought  it  not  tenable.     The  difficulty  there  was, 
that  these  were  only  personal  rights.     The  principle  of  the  decision  is,  that  a 
feudal  right  is  not  affected  by  a  personal  deed.     It  is  much  insisted  on  that  the 
debtor  himself  could  not  have  granted  a  disposition  to  Mitchell,  and  therefore 
that  the  law  could  not  grant  such  disposition  by  adjudging.     Answer, — A 
bankrupt  cannot  grant  a  disposition  to  any  particular  creditor,  but  any  particu- 
lar creditor  may  adjudge.  There  is  no  occasion  for  impugning  former  decisions  : 
all  of  them  apply  to  the  case  of  conjunct  persons  adjudging.    That  is  a  fraudu- 
lent right ;  and  he  who  adjudges  must  take  the  estate  cum  sua  lahe  :  that  also 
is  th^  case  in  Dirleton. 

Gardenston.  I  know  no  safety  to  the  feudal  law,  unless  you  prefer  infefl- 
ments  ;  for  otherwise  an  imperfect  right  would  be  better  than  a  complete  one. 
There  is  great  danger  in  departing  from  this  feudal  principle,  but  none  in  ad- 
hering to  it.  The  disponee  is  safe,  unless  he  is  supinely  negligent ;  for  an  ad- 
judication cannot  be  taken  on  a  sudden,  and  without  the  knowledge  of  many. 

Elliock.  In  the  cases  of  Neilson  and  Gib  the  argument  struck  at  the  ra- 
dical right. 

President.  If  a  different  decision  were  given,  it  might  not  shake  the  faith 
of  the  records,  but  it  would  shake  the  practice  of  the  nation.    The  case   of 
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Blackethottse  was  held  by  all  the  great  lawyers  of  that  generation  to  have  been 
well  iudged.  There  is  a  case  in  Stair,  Livingstone  against  Forrester^  1674,  de- 
cided in  the  same  way ;  and  there  is  no  decision  to  the  contrai^. 

On  die  ISth  EefaruaiT  I78I,  ^f^iTheliOFdsibQnd  that  .the  adjudication^  with 
infeftment,  is  preferable  to  the  prior  minute  of  sale;"  altering  Lord  Mon* 
boddo's  interlocutor. 

For  the  adjudger,— E.  M'Cormick,  T.  M*I*urin.  Act.  D.  Rae,  G.  Fer- 
guson. 

Diss.  Monboddo. 


178 1 .    February  14.    Robbrt  Ewinct  cgmnst  William  M^Kinlat.^ 

CAUTIONER. 

Act  1695  does  not  apply  to  Caution  in  Suspensions. 

[Fac.  Coll  VIII.  68 ;  Diet.  2154.] 

Braxfield.  The  Act  1695  makes  the  seven  years  to  run  fi*om  the  date  of 
the  obligation }  but  this  will  not  apply  to  the  case  of  cautioners  in  suspensions, 
for  a  cause  may  frequently  remain  undetermined  for  more,  than  seven  years. 

President.  The  Act  1695  respects  not  prescription  at  all }  it  imports  a  li- 
beration after  a  certain  time.  How  can  a  man  be  liberated  who  is  not  bound 
in  any  thing  specific  until  the  issue  of  the  cause  ?  A  conditional  obligation 
falls  not  under  the  sense  of  the  statute. 

Kennet.  We  cannot  extend  a  correctory  law  to  cases  not  mentioned  in  the 
law. 

On  the  14th  February  17S1»  ^'  The  Lords  repelled  the  objection  on  the  Act 
1695,  but  found  that  there  is  no  regular  attestation  which  can  bind  the  de- 
fender ;''  varying  the  interlocutor  of  Lord  Westhall. 

On  the  7th  March  1781,  Adhered. 

Act.  E.  M'Cormick. 

N.  B. — As  to  the  form  of  attesting,  the  clerk  of  the  Bills  was  called  to  re- 
port, which  he  did  candidly. 
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178K     February  13.      Solicitoes  at  Law  against  Johk  and  Thomas 

RoBEaTSON. 

REPARATION. 

A  slight  verbal  injury  to  a  body  corporate^  actionable. 

[Faculty  Collection^  IX.  4 ;  Dictionary^  13,935.] 

Alva.  Societies  ought  not  to  give  themselves  trouble  about  such  idle  pieces 
of  buffoonery.  In  a  case  like  this,  I  would  not  sustain  action ;  at  least,  I  would 
not  find  expenses  due. 

MoNBODDO.  There  is  nothing  here  reflecting  on  any  individual.  The  so* 
ciety  was  under  no  necessity  of  having  the  joke  recorded  in  our  books. 

President.  I  think  that  it  is  below  a  man  to  bring  such  an  action  as  this ; 
but,  when  brought,  it  must  be  tried  by  the  rules  of  law.  The  charter  ought 
not  to  have  been  granted,  but  that  is  none  of  our  concern.  The  advertisement 
is  calculated  to  injure  the  characters  of  individuals. 

Westhall.  The  cadies,  a  respectable  society,  are  more  injured  than  the 
Solicitors  at  Law. 

Braxfield.  These  gentlemen  seem  to  have  had  a  high  notion  of  the  injury 
donfe  to  them.  They  concluded  for  damages  to  the  amount  of  L.2000  and 
upwards,  yet  the  Ordinary  only  gave  L.5.  They  did  not  reclaim  :  it  would 
injure  them  to  award  such  small  damages  as  L.5  to  be  divided  into  nineteen 
shares. 

Gardenston.  The  question  is^  Whether  the  advertisement  is  defamatory  or 
not?  No  society  ought  to  be  injured ;  and  when  I  consider  this  advertisement, 
I  cannot  help  thinking  that  there  is  something  illiberal  in  it,  like  what  prevails 
in  our  neighbouring  country  :  ironical  commendations  here  used  are  injurious. 
Judges  must  put  the  true  interpretation  on  words. 

On  the  12th  February  I78I,  "  The  Lords  found  that  no  sufficient  animus 
ifffuriandi  was  proved,  and  therefore  dimissed  the  action  ;"  altering  the  inter- 
locutor  of  Lord  Hailes,  who  had  found  L.5  of  damages  due,  and  L.15  of  ex- 
penses. 

Act.  A.  Crosbie.    Alt.  Hay  Campbell. 

N.  B. — This  question  was  determined  by  the  vote  of  Lord  A  ■  ^  who, 
from  infirmity,  was  not  able  to  form  a  judgment.  The  ratio  decidendi  was  inr 
vented  by  the  President,  after  the  vote  was  put  and  carried  against  his  opinion 
Had  a  preliminary  question  been  put,  as  to  the  animus  injuriandi^  the  Court 
would  have  voted  in  the  affirmative ;  but  the  manifest  absurdity  of  the  prose- 
cution, felt  and  acknowledged  by  the  Ordinary,  diverted  the  attention  of  the 
Judges  from  considering  the  abstract  proposition  fairly  laid  down  in  the  Ordi- 
nary's interlocutor. 
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1781.     F6ln'iimnf9Q.  .  Mr  James  Philp  aguinst  Captain  David  (Tolling 

and  William  Sprot. 

JURISDICTION. 

•  »  «  .  '  , 

Nomination  of  Procurators  in  the  Admiralty  Court. 

iDiCtionary,  7451.] 

'  President.  Much  is  said  in  this  petition  not  to  the  cause.  As  to  jurisdic- 
tion, there  must  be  a  supereminent  power  somewhere  for  removing  obstructions 
in  the  way  of  justice.  The  Court  of  Session  has  that  power  over  every  civil 
court.  Suppose  there  were  no  Magistrates  in  a  royal  burgh,  who  is  there  that 
doubts  of  the  power  of  the  Court  of  Session  to  name  persons  for  discharging 
the  duties  of  Magistrates  ?  Even  in  the  nomination  of  officers  whose  commis- 
sions flow  from  the  Crown,  such  as  Sheriffs,  the  Court  of  Session  has  a  like 
power.  In  cases  of  necessity,  it  might  name  a  Judge-admiral.  All  courts  h^ve 
thepowqr  of  naming  procurators ;  biit,  if  they  should  wantonly  refuse,  the  Court 
of  Session  would  *  interfere  for  the  furtherance  of  justice.  It  did  this  in  the 
case  of  Mr  John  Busbby,  who  had  been  denied  admission  as  a  procurator  in  the 
Sheriff  court  of  Dumfries.  Wherever  there  is  a  wrong,  there  must  be,  a  re- 
medy, and  that  remedy,  in  civil  cases,  must  be  in  this  Court ;  for  where  else 
can  it  be  ?  So  the  question  is.  Whether  is  there  a  wrong  here  ?  The  Act  1681 
is  nothing  :  it  is  out  of  the  question.  This  is  not  a  judgment  as  to  a  maritime 
cause ;  it  is  merely  a  question  as  to  the  manner  of  expediting  jurisdiction. 
'  There  are  only  three  procurators  at  present.  This  Court  does  not  say  that  there 
ought  to  be  more„  but  only  that  a  fourth  procurator  shall  appear  in  a  case  of 
necessity..  The  impropriety  of  having  only  three  procurators  is  obvious,  when 
there  are  four  parties  appearing  upon  adverse  interests. 

On  the  20th  February  1781,  "  The  Lords  remitted  the  cause  to  the  Judge- 
admiFal,  with  this  instruction,  that  he,  without  delay,  admit  William  Sprot  to 
act  as  procurator  for  Captain  Collins  in  this  cause,  reserving  to  the  said  Wil- 
liam Sprot  to  apply  to  the  Judge-admiral  to  be  admitted  one  of  the  ordinary 
procurators  before,  the  AdmiraJ-court,  and  with  liberty  to  him,  if  refused,  to 
apply  to  the  Court*  of  Session  for  redress.** 

Act.  A.  Crosbie.    Alt.  R.  Blair.    Reporter,  Gardenston. 
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1781.    February  90.'  Magistrates  of  Ei>iNBimoir^afiM^  JoHV  Mokeo,  Esq. 


Jarisdictioni  of  the  High  Admim)  priTstire  ia  qnettioiis  rdating  to  Prise  Yrmnfli 

IFacuUy  Collection,  VIII.  68  j  Dkt.  75«9.] 

Alva.    Thought  that  the  Magistrates  of  Edinburgh  have  jurisdiction. 
Justice-Clerk.     It  would  sound  strange  in  the  ears  of  our  neighbours,  and 
of  all  Europe,  if  it  should  be  heard  that  the  Magistrates  of  Edinburgh  had  a 

flower  of  trying  and  condemning  captures.  The  same  sort  of  jurisdiction  be- 
ongs  to  every  petty  burgh  that  belongs  to  them.  The  public,  and  foreign  na- 
tions, have  no  security  for  the  knowledge  and  abilities  of  such  judges,  and 
there  is  no  practice  sanctifying  such  jurisdiction:  a  single ' instance,  in  I762, 
passed  per  incuriam.  The  word,  vice-admiralty,  in  the  statutes,  relates  to  vice- 
admirals  named  by  the  Crown,  from  whom  the  appeal  lies  to  the  King's  de- 
legates. 

Gardenston.  I  cannot  think  that  any  inferior  admiral  has  jurbdiction  in  a 
.c£&se  like  this.  The  authority  of  Lord  Stair  is  in  point,  and  he  lived  at  a  time 
when  many  condemnations  of  prizes  were  issued. 

Kaimes.  In  point  of  expediency,  it  would  be  proper  to  have  two  jurisdic- 
tions ;  but  then  the  argument  of  the  Justice-Clerk  is  ibrcible, — On  the  conduct 
of  the  Judge-admiral  peace  or  war  may  depend. 

Kennet.  In  the  condemnation  of  ships  captured,  a  nation,  from  necessity, 
judges  in  its  own  cause :  great  care,  ttiereiore,  must  be  taken  that  a  court, 
vested  with  the  extraordinary  power  of  so  judging,  should  be  of  respect. 

President.  The  trial  of  captures  made  on  the  high  sea  is  a  matter  of  a  de- 
licate nature.  The  Judge-admiral  is  named  by  a  subject,  but  his  commission 
is  confirmed  by  the  Crown.  I  would  never  incline  to  give  the  power  of  trying 
such  causes  to  the  Ma^strates  of  royal  burghs*  The  right  given  to  the  Magis- 
trates of  Edinburgh,  is  a  right  of  judging  between  seaman  and  seaman.  Had 
I  a  doubt,  I  should  have  been  governed  by  practice,  which,  with  hardly  one 
exception,  has  been  on  the  side  of  the  Judge-admiral. 

Braxfield.  Public  expediency,  practice,  the  opinion  of  lawyers,  and  even 
the  words  of  the  grant,  all  concur  in  giving  the  right  to  the  Judge-admiraL 

On  the  20th  February  178l>  "  The  Lords  found  the  suspension  competent, 
but  found  that  the  Admiral  of  Leith  has  no  jurisdiction  to  condemti  ships  cap- 
tured." 

AcL  B.  W.  M*Leod.    Alt.  B.  Blair.    Reporter,  Braxfield. 
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1781.    June  18»    Mrs  Jean  Bell  agaimt  Maoibtbatbs  of  Lochmabek. 

PRISONER. 
Magistrates  liable  if  they  do  not  iikiprisoa  debtors  as  soon  as  deUvered  to  tbem* 

[Foe.  CoO.  nil.  39  i  Diet.  11,756.] 

pRfistDENt.  In  England,  our  law  is  ridiculed,  which  allows  six  days  of  charge, 
as  giving  warning  to  the  debtor,  that  he  may  escape  or  put  away  his  goods ; 
but  the  Magistrates  of  Lochmaben  have  given  three  days  more  to  the  debtcM" 
which  the  law  has  not  given. 

Hailes.  The  messenger,  in  his  execution,  used  some  words  misapplied  and 
misunderstood ;  but  the  Magistrates  received  the  prisoners,  and  therefore  must 
account  for  them. 

Kennkt.  By  this  conduct  of  the  Magistrates,  fbH  time 'and  opportunity 
were  given  to  the  debtors  for  abstracting  their  effects. 

Kaimes.  If  Magistrates  do  not  yet  understand  the  law,  it  is  high  time  that 
they  should  be  taught  it. 

On  the  13th  June  I7BI,  ''  The  Lords  repelled  the  defences,  and  found  ex- 
penses due.*' 

Unanimous. 

Act.  R.  Dalzell.    Alt.  G.  Currie.    Reporter,  WesthalL 


1781.    June  13.    Jameb  Butchaet  and  OrBEfts  against  Ale^candeH  MubiS 

and  John  Rennie. 

PRESCRIPTION. 

-  '*Aot  1699,  eapi  98)  does  milapply  f»  aooMiit»  feetwMa  ilie  nuMM  of  a  ship  and  its 

ownorsk 

[Foe.  ColUVIlI.  94 ;  Diet.  11,113.] 

BuAXFiELD.  The  triennial  prescription  has  no  concern  in  this  case,  tirhich 
relates  to  a  common  subject,  as  to  which  one  of  the  proprietors  acted  as  ad« 
ministrator. 

Fbesident.  The  current  of  decisions  has  been,  in  terms  of  the  statute,  not 
to  extend  the  triennial  prescription,  unless  to  things  of  the  like  khid  with  those 
ipedfied  in  the  statute^ 
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*  On  the  ISth  June  178 1',  **  The  Lords  repelled  the  defence  of  triennial  pre- 
scription." 

Act.  J.  Rarosay.    Alt.  W.  Nairne. 
Reporter  J  President  for  JusUce-Clerk. 


1781.    June  20«    John  Thompson  against  Geoeoe  Buchanan  and  Othebs. 


INSURANCE. 
What  conceahnent  of  risk  vacates  the  Policy. 

IFaculty  Collection,  VIII.  99  j  Dictionary,  7085.J 

Hailes.  Had  the  letter  been  communicated  to  the  underwriters,  they 
would  have  seen  that  the  shipmaster  apprehended  the  danger  to  be  very  great ; 
but  the  extent  of  the  danger  was  not  seen  in  the  application  made  ror  in- 
surance. 

Alva.  The  insurer  is  not  bound  to  tell  what  the  underwriter  might  have 
known. 

Westhall*  Suppose  that  Paul  Jones  were  in  the  Frith  of  Forth, — a  ship- 
master  at  Leith  runs  an  express  to  Glasgow  for  insuring, — the  policy  is  signed 
before  the  immediate  danger  is  known  ^  Would  it  be  good  to  recover  insurance  ? 
I  think  not ;  although  the  underwriter  had  it  in  his  power,  by  means  of  atten- 
tive correspondents,  to  have  known  as  much  of  Paul  Jones's  arrival  as  the  in- 
surer did. 

Gardenston.  Here  there  was  concealment  of  intelligence  material  con- 
tained in  the  shipmaster's  letter,  viz.  That  ships  actually  chartered  would  not 
go  out  of  port  by  reason  of  the  danger. 

Kaimes.  The  underwriters  are  the  proper  people  to  consider  whether  intel- 
ligence  is  material  or  not.  It  is  they,  and  not  the  insurers,  who  must  judge  of 
that.  The  shipmaster  was  alarmed,  and  his  alarm  ought  to  have  been  told  to 
the  underwriters.. 

President.  A  contract  of  insurance  is,  from  the  nature  of  the  thing,  optinuB 
fidei.  All  the  information,  as  to  the  risk  of  the  voyage,  is  given  in  one  letter : 
it  was  not  right  to  communicate  part  and  conceal  the  rest. 

Act.  J.  M*Laurin.    Alt.  Day  Campbell. 

Reporter,  President  for  Justice-Clerk.    Diss.  Alya^ 
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1781.    Juhj  4<.     Geqbge,  &C.  Gbiebsons  against  William  KiKg. 

WRIT. 
IFac.  CoU.  VIII.  Ill }  Dkt.  17,054.] 

« 

MoNBODDo.  The  subscription  is  acknowledged:  that  is  sufficient ;  but  the 
subject  did  not  fail  under  the  jt^  mariti. 

Braxfield.  Before  the  term  of  payment  arrives,  the  subject  is  simply  move- 
able :  here  the  term  of  payment  was  the  term  after  the  death  of  the  testator, 
and  at  that  term  the^  woman  was  married,  so  that  the  subject  fell  under  ihejus 
tnaritL  But  I  doubt  as  to  the  other  point :  the  transaction  was  of  that  nature 
as  to  require  writing,  and  the  writing  here  adhibited  is  improbative. 

President  quQted  decision,  Foggo  against  Millican :  acknowledgment  may 
do  :  when  the  subject  of  the  writing  does  not  require  solemnities. 

On  the  4th  July  1781,  "  The  Lords  repelled  the  defences  j*'  altering  Lord 
Kaimes's  interlocutor. 

AcL  R.  CuUen.     Alt.  Mark  Pringle. 


1781.    July  14.    James  Rymee  against  Alexander  Macintyre. 

HOMOLOGATION— APPRENTICE, 
loformal  Indenture  homologated  by  the  Service  having  taken  place. 
iFaeulty  Collection,  nil.  1128 ;   Dictionary,  5726.] 

Braxfield.  If  a  statutory  nullity  is  not  capable  of  being  waved  by  homo- 
logation, the  objection  will  not  cease  even  after  the  years  of  prescription,  and 
thus  prescription  may  come  to  be  no  good  defence  even  in  land-rights.  When 
a  tack  is  liable  to  a  statutory  nullity,  if  the  parties  to  on  to  implement,  the  ob- 
jection flies  off, — so  also  in  marriage-contracts,  if  marriage  ensue:  here  the 
apprentice  entered  to  the  service,  and  continued  in  it  for  three  years  : — was  in- 
structed and  maintained  by  the  master.  /This  is  sufficient  to  found  a  plea  of 
homologation. 

On  the  14th  July  1781,  "  The  Lords  found  the  cautioner  liable,  in  respect 
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that  the  apprentice  entered  to  the  service,  and  was  taught  and  alimented  by  the 
master ;''  altering  the  interlocutor  of  Lord  Hailes« 
Act.  H.  Erskine.    AU.  D.  Rae. 

N.  B. — I  do  not  recollect  to  have  seen  this  equitable  interpretation  of  the 
Act  1681  ever  extended  before  to  the  case  of  cautioners^ 


1781.    Jidtf  24«    Me  John  Ewabt  agaiiut  Cha&les,  &e.  GsiEBsoNa. 

GLEBR 

Import  of  arable  lapds  in  the  statute  166S,  e^  Sl«. . 

IFac.  Coll.  nil.  89  }  Diet.  5162.] 

Braxfielix.  After  the  lapse  of  118  years  since  the  date  of  the  statute  166S> 
it  is  strange  that  lawyers  should  differ  as  to  its  interpretation.  It  is  necessary  to 
inquire  into  the  state  of  agriculture  in  1663,  in  order  to  understand  the  mean- 
ing of  the  Act  166S.  In  those  days,  every  thing  capable  of  being  ploughed 
was  ploughed :  the  farmers  ploughed  and  left  lee  in  rotation  j  but  there  was 
anotner  part  called  crqfi  or  infield :  all  the  dung  that  could  be  raised  on  the 
farm  was  bestowed  on  that  ground,  and  it  was  constantly  cropped.  Had  a  ten- 
ant suffered  his  croft  land  to  lie  lee,  he  would  have  been  considered  as  a  ruined 
man.  The  opinion  delivered  by  Lord  Kilkerran,  in  Sir  William  Dahympl^s 
case,  appears  to  be  a  just  one :  otherwise  a  minister  could  get  nothing  for  grass, 
except  mosses  and  moors.  By  cows,  the  legislature  understood  milk«cows  ;and 
it  could  not  mean  to  allocate  such  grass  as  was  incapable  of  producing  milk.  It 
was  not  the  intention  of  the  legislature  to  give  bad  and  useless  ground:  enouo^h 
is  admitted  in  this  case  to  decide  that  the  lands  in  question  are  not  croft-lands, 
or  arable.  These  lands  have  not  been  touched  with  a  plough  for  ten  or  eleven 
years  :  the  inquiry  ought  to  be,  what  is  the  present  situation  of  the  land,  not 
what  the  land  may  hereafter  yield* 

Kaimes.  If  I  were  to  interpret  the  Act  of  Parliament  according  to  the  pre- 
sent mode  of  husbandry,  it  would  be  hard  to  discover  its  meaning ;  but  when 
we  consider  the  old  method,  light  breaks  in  upon  us.  In  166S,  there  was  croft 
land,  and  a  great  deal  of  outfield  :  what  else  could  be  allotted  to  a  minister  for 
grass  but  a  part  of  that  outfield  ?  If  the  ground  is  poor,  the  minister  gets  so 
much  more  :  if  good,  so  much  less.  The  pasture  must  be  such  as  to  feed  two 
cows  and  a  horse  :  they  must  not  be  barely  kept  alive  j  they  must  be  made  use- 
ful. Twenty  pounds  Scots,  the  alternative  in  the  Act,  would,  in  166S,  have 
found  grass  for  two  cows  and  a  horse ;  fc»*,  at  that  time,  there  was  a  superfluity 
of  grass, — at  present  grass  cannot  be  had  at  that  moderate  rate.^ 

MoNBODDO.    The  value  of  the  land  is  a  material  consideration.     This  land  is 
arabk  ;  exceedingly  fit  for  ploughing  \  has  actually  been  ploughed  i  and  there 
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was  a  tenaiQt  who  meant  to  take  it  for  the  purpose  of  ploughing*  It  is  very  true, 
that  formerly  the  distinction  of  outfield  and  infield  was  universal ;  but  the  out- 
field was  the  most  extensive,  and  the  mpst  valuable  of  the  two.  [It  has  been 
demonstrated  that  outfield  is  of  no  value  at  aU  ^  but  Lord  M""  is  not  mo- 

dem enough  to  know  that.3  Since  the  Act  1663,  there  never  has  been  a  de- 
signation of  outfield. 

Westhall,  From  long  service  in  the  church,  J  can  assert  that  all  designa- 
tions of  grass  have  been  from  outbid :  I  could  give  twenty  instances  of  it. 

Gardenston.  I  have  always  considered  this  Act,  1663,  as  a  law  of  humanity 
and  propriety.  I  am  apt  to  think  that  both  infield  and  outfield  were  exceptedf. 
The  old  division  of  land  was  infield,  outfield,  and  pasture,  properly  so  called. 
Such  pasture,  though  it  might  sometimes  be  ploughed,  was  not  arable :  from  the. 
proof,  I  am  of  opinion  that  the  ground  in  dispute  was  generally  in  a  state  of 
pasture.    The  witnesses  say,  that  the  ground  was  capable  of  being  made  arable. 

Hailes.  That  the  present  state  of  the  ground  murt  be  the  rule  in  designing 
grass  to  ministers,  and  not  the  possible  future  condition  of  it,  will  be  plainer 
from  examples  than  it  can  be  by  ai^uments.  The  ground  in  the  neighbour- 
hood of  Aberdeen,  on  the  east  of  Tranent,  and  at  the  Figgate  Whins,  might, 
some  years  ago,  have  been  designed  for  grass ;  and  a  large  designation  would 
have  been  made  by  reason  of  the  state  of  the  ground.  All  those  parcels  of 
ground  are  now  become  of  more  value  than  the  ground  in  controversy  will 
ever  be. 

On  the  24th  July  1781»  **  The  Lords  found  the  ground  in  question  design- 
able  as  grass ;  and  they  modified  seven  acres  in  whole  ;*'  (being  aboiii  the  me- 
dium ascertained  by  the  witnesses.) 

Act.  A.  Crosbie,  &c.    Alt.  D.  Armstrong,  &c.     [Concluded  cause.^ 
^  Monbodda 


178L    «/«/y  25.    Katherin  and  Elizabeth  Scotts  against  J ok^  Hepburn. 

SERYICE  OF  HEIRJS. 
An  adjudication  on  a  trust-bond  vests  an  active  right  in*  the  trustee,  and  transmits  it  to  his 


iFac.  Coll.  nil.  130  i  Did.  14,487.3 

Braxfield.  This  method  of  making  up  titles  has  been  established  evef  since 
1621.  In  practice  there  are  instances  innumerable  of  this.  Whenever  1  was 
not  sure  to  \^hat  predecessor  ^  man  shoulcf  serve,  I  always  advised  a  trust-bond 
and  ac^adtcatiofi  in  implement,  as  an  excelleiiC  Keny  wafer  net. 

Hktiiti.   Why  should  words  be  used  to  prove  what  every  man  is  satis^ed  off 
Gardenstok.     An  adjudication,  although  for  a  siiiri  b^Iow  the  value  ot  t^e 
subject,  is  as  good  a  title  as  a  sefvice  is.    Gofdori  agaiiisf  Ogilvie  bt  £aWegn6* 

4U 
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On  the  25th  of  July  1781>  *'  The  Lords  found  that  an  adjudication  upon  a 
trust-bond  vests  an  active  right  in  the  trustee,  and  transmits  to  his  heir ;  and 
therefore  preferred  Katherin  and  Elizabeth  Scotts  \^  adhering  to  the  interlocu- 
tor of  Lord  Monboddo. 

For  J.  Hepburn,  G.  Wallace.    AIL  G.  Buchan  Hepburn. 


•  s 


1781.    August  10.    John  Kinloch  against  John  Ogilvie, 

PUBLIC  POLICE. 
Steeping  lint, — how  to  be  performed. 

[^Faculty  Collection^  IX.  15 ;  Dictionary^  18,183.3 

The  Lords  found,  that,,  at  common  law,  independent  of  statutes,  it  is  illegal 
and  unwarrantable  to  divert  water  from  a  brook,  for  the  puipose  of  steeping  lint 
in  pits,  if  that  water,  after  having  served  the  operation  or  steeping  lint,  is  re- 
turned into  the  brook. 

Act.  J.  Erskine.    Alt.  W.  Nairne. 

Reporter^  Alva. 


1781.    Nov.  14.    Hugh,  Lord  Reay,  against  Mr  Alexander  Falconer. 

GLEBE. 
Right  to  the  sea^ware  on  the  shore  of  one. 

IFac.  Coll.  IX.  2  J  Diet.  5151.] 

Gardenston.  a  glebe  is  for  furnishing  grass  and  corn,  and  not  for  the  pur- 
pose of  manufacturing  kelp.  The  kelp  is  not  produced  on  the  glebe,  but  in 
the  sea  adjacent  to  the  glebe, 

Monboddo.  I  have  always  understood  that  a  minister's  glebe  was  given  for 
grass  and  corn,  not  that  every  thing  de  coslo  ad  centrum  was  given.  Would  the 
minister  have  had  right  to  a  mine  discovered  within  the  limits  of  his  glebe  ? 
Had  he  found  in  it  a  marie  pit,  or  a  limestone  quarry,  he  might  have  used  it 
for  the  benefit  of  his  glebe,  but  not  for  sale. 

Braxfield.     a  decreet  of  designation  of  a  glebe  is  a  bounding  charter :  the 
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kelp  lies  without  those  bounds,  in  the  sea.  Lord  Reay,  by  his  charters,  is  en* 
titled  to  the  universitas,  and  he  is  not  denuded  by  the  designation  of  a  glebe. 
Adventitious  benefits  may  possibly  accrue  to  the  minister  in  consequence  of  the 
designation. 

President*  Add  to  all  this,  that  the  manufacture  of  kelp  was  not  practised 
till  after  the  designation  of  this  glebe  :  mines  do  not  belong  to  the  minister,  but 
only  a  right  to  the  surface  of  the  ground.  The  application  of  a  different  rule 
might  be  fatal.  If,  by  chance,  you  should  design  a  glebe  to  the  dip  of  a  coal, 
the  consequenceis  would  be  to  prevent  the  coal  from  being  wrought. 

On  the  14th  November  1781,  "The  Lords  found  that  the  minister  had  no 
right  in  the  kelp,  and  decerned  in  the  declarator ;"  adhering  to  the  interlocu- 
tor of  Lord  Hailes. 

Act.  W.  Honey  man.    Alt.  W.  Robertson. 


1781.    November  20.    Sir  Charles  Preston  against  Archibald,  Ea&l  of 

DUNDONALD. 

IMPLIED  OBLIGATION. 

A  superior  granted  a  feu  of  ground  absolutely  and  irredeemably  ;  and  the  feuar  afterwards 

'  granted  a  bond,  obliging  himself  and  bis  heirs,  whenever  he  should  think  fit,  to  dispose 

of  the  subject, — ^to  offer  it  to  the  superior  at  a  stated  price.  Found,  that  the  feuar  must 

insert  the  tenor  of  this  back-bond  in  all  the  subsequent  investitures  of  the  ground,  so 

as  to  make  the  right  of  pre-emption  effectual  against  singular  successors. 

IFac.  Coll.  IX.  29  i  Bict.  6569.] 

MoNBODDO.  Aequum  et  honum  is  deeply  concerned  in  this  case.  My  rules 
of  equity  are  learned  in  the  Praetor's  edict.  All  words  that  are  proper  have  not 
been  employed :  nevertheless,  the  intention  is  clear ;  and  the  court  is  called 
upon  to  make  it  effectual.  If  the  question  were  with  a  creditor  or  a  purchaser, 
the  Court  would  not  interpose.  I  think  that,  within  sixty  days  of  its  date,  this 
deed  of  reversion  might  have  been  recorded,  and  then  that  it  would  have  been 
effectual  against  all  the  world.  I  think  that,  in  good  conscience,  and  by  the 
law  of  the  land,  the  heir  of  Charles  Cochran  is  bound  to  renew  the  deed,  that  it 
may  be  put  on  record. 

Braxfield.  The  only  interest  that  the  Earl  of  Dundonald  can  qualify  against 
doing  what  is  demanded  of  him,  is,  that  he  should  not  be  obliged  to  do  what  in 
honour  and  conscience  he  ought  to  do.  When  a  man  comes  under  an  obliga- 
tion merely  personal,  and  not  respecting  any  particular  subject,  the  creditor 
must  make  it  effectual  by  legal  diligence,  as  he  best  can ;  but  when  that  obliga- 
tion respects  certain  subjects,  the  parties  contracting  must  do  every  thing  to 
make  it  effectual.  In  the  case  of  lands,  if  I  sell,  without  saying  any  thing  more^ 
I  can  be  obliged  to  grant  procuratory  and  precept  to  complete  the  sale.    The 
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intention  of  •the  parties  here  was  to  give  a  permanent  right  to  the  Preston  fa. 
mily ;  and  this  intention  must  be  made  efiectual. 

Garpenston.  Here  there  is  an  implied  obligation  to  perfect  the  personal 
right.  An  obligation  merely  personal  must  remain  so  till  the  creditor  makes  it 
real :  the  debtor  is  not  bound  to  do  any  thing. 

President.  I  admit  that  this  is  an  ungracious  cause.  The  law  will  mak^ 
every  thing  efl&ctual  that  is  intended  to  be  a  real  right  j  but  I  doubt  of  that: 
when  the  deed  is  not  only  personal  but  complete  suo  genere. 

On  the  20tb  November  I78I,  «  The  Lords  found  that  the  tenor  of  the  bacb 
bond  libelled  must  be  inserted  in  all  the  titles  and  investitures  of  the  ground 
in  question ;''  altering  the  interlocutor  of  Lord  Alva  and  their  own  interlo-  j 

ciitor  of  the  27th  July  178I. 

Act.  R.  Blair.     Alt.  D.  Rae. 

Diss.  Alva,  Hailes,  President. 

N.B.    When  the  cause  was  formerly  advised,  there  were  against  the  Ordi- 
nary's  interlocutor,  Auchinleck,  Monboddo,  Braxfield. 
?/m  liquet,  Stoneiield. 


1781.    November  iS.    Feuahs  and  Heads  of  Families  of  Ceieff  againd 

Alexander  Moray  of  Aeekcairnie  and  Others, 

KIRK. 
Expense  of  rdbuildiDg  a  Hiuiioiis  C3iarcb. 

IFac.  Coll.  IX.  6  i  Diet.  7924.] 

Braxfield.     They  ivho  profit  by  a  church  when  built,  should  naturally  be  at 
the  expense  of  building  it :  but  this  rule  produced  inconveniences  when  parish- 
ioners were  not  fixed  in  a  parish  :  such  as  tenants  without  tacks,  or  having  tacks 
which  were  speedily  to  end.    The  rule  then  was  properly  varied,  and  the  bur- 
den was  laid  on  the  heritors.     This«  on  the  whole,  makes  no  great  difference ; 
for,  if  they  bear  this  burden,  they  will  ^et  a  proportionally  greater  remt  from 
the  tenants.    Valued  rent  is  a  good  rule  in  general;  for  real  rent  is  uncertain, 
and  there  may  be  fraud  in  ascertaining  it.    Valued  rent  cannot  be  the  Tule 
when  there  is  a  town  or  village.    None  can  draw  more  than  the  contribution 
that  he  gives.     What  a  strange  thing  would  it  be  to  make  the  valued  rent  the 
rule  when  there  is  a  town  in  the  parish  ?   Suppose  that  the  landward  parish  has 
9-lOths  of  the  valuation,  it  gets  9-lOths  of  the  area,  and  yet  1-lOth  is,  as  that  is 
necessary  for  its  accommodation.     It  is  said,  **  that  the  heritors  may  set  their 
superfluous  room  \**  but  why  should  money  be  laid  out  on  such  xmcertainties  ? 
Besides,  "who  is  to  force  the  inhabitants  to  take  seats,  or  to  fix  the  rent  P     No 
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poirer  js  m  any  court  of  jintic^ :  it  would  neqaice  aa  Act  lof  iParUainesit  to 
confer  it.  Here  ihe  tows  must  have  SAthB  «^f  the  area  of  ihe  'Chtxrch,  becauna 
&4tfas  of  the  inhabitants  xj£  the  parish  live  in  the  town  ;  and,  consequently^  it 
must  pay  ^4fdis  of  the  expenses  :  the  expenses  must  be  bud  >oa  the  propneton 
of  houses* 

MoKBoasDO.  If  the  inhabttants  of  the  iovm  par  nothing,  they  can  ha^e  tne. 
share  in  the  division.  From  the  days  of  Alexanoer  II.  to  1563,  the  expense 
was  laid  on  the  parishiasers  ;  afterwards,  it  came  to  be  laid  'on  the  heritors.-— 
This  is  the  rule  as  to  landward  parishes,  hut  xhA  when  there  is  a  bur^  jn  the 
parish :  whether  royal-burgh  or  burgh  of  baixiny  it  makes  iio  difienence. 

Gardemston.  The  inhabitants  of  Crieff  mistake  their  own  interests :  they 
are  willing  to  give  up  their  share  in  the  church,  and  to  take  their  chance  of 
hiring  seatd.  This  is  as  if  they  should  choose  to  buy  from  a  retailer,  rather  than 
from  one  who  deals  in  wholesale.  The  inhabitants  of  towns  and  villages  are 
good  people :  they  will  ^o  to  t^hurch  ;  and  we  ought  to  make  that  as  easy  to 
them  as  possible ; — ^whether  royal-burgbs  or  villages  makes  no  difference.  The 
persons  who  are  to  be  subjected  are  those  having  permanent  interest;  not 
casual  but  perpetual  residenters. 

Alva.  We  must  not  depart  from  the  general  rule  as  to  landward  parishes, 
as  to  which  the  valued  rent  has  been  the  rule ;  but  that  will  not  apply  here. 

President.  If  the  heritors  build  the  church,  the  area  must  belong  to  them. 
The  Court  can  give  no  authority  as  to  letting  the  seats.  The  general  rule  im- 
poses the  load  on  the  parishioners ;  but  there  is  .a  modification  established  in 
practice :  that  modification  does  not  take  place  in  questions  like  this.  The  va- 
rious agreements  which  have  been  made  by  individuals,  in  difierent  cases  that 
have  occurred,  prove  that  the  rule  will  not  apply  to  questions  like  the  prearat 
one.  It  would  be  a  strange  modification  of  the  law  to  exclude  three^/burAs  of 
the  parish  from  attending  divine  worship !  TThe  case  of  Kingksm  tusas  de- 
termined on  practice,  which  presumed  some  previous  canceri. 

SSd  November  I78I.— -The  Lords  found  > w 

Jet.  W.  Robertson,  H.  Ersldne.    Alt.  Hay  Campbell,  &c. 

Hearing  in  ipresence. 


I7B1.    Nwember  218.    Benjamin  Beul  mgamst  William  €amf»ell. 

EXECUTGffi. 

CompetiUon  between  an  aivettment  used  by  a  Creditor  ^f  a  .deCsnct,  and  an  intinatod  m* 

sijB;Baiion  by  his  «xeoutor. 

{Fac.  Coll.  IX.  1^;  Bid.  3861.] 
Braxpibld.    Tlie  executor  is  trustee  for  all  concerned,  and  cannot  ^i^ithdraw 
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the  funds  in  medio  for  any  purpose  but  that  of  the  trust.  An  executor  com 
finning  holds  the  subjects :  Ist^  For  creditors ;  2(/,  For  legatees ;  Sd,  For  the 
nearest  in  kin.  The  statute  169^  has  nothing  to  do  with  this  case.  When  the 
nearest  in  kirf  abstains,  it  is  in  the  power  of  his  creditors  to  take  up  the  subjects 
m  medio  :  but  this  must  not  be  done  too  rapidly ;  it  must  be  after  a  year.  The 
statute  does  not  relate  to  the  case  of  subjects  already  taken  up  by  confirmation. 

Kaimes.     The  case  of  Crichton^  resorted  to,  was  ill  judged. 

On  the  28th  November  1781,  '*The  Lords  preferred  Benjamin  Bell;'*  ad- 
hering to  the  interlocutor  of  Lord  Kennet. 

Act.  D.  Armstrong.    Alt.  A.  Crosbie. 


1781.    December  8.    John,  Eabl  of  Caithness,  against  Benjamin  Sin- 
clair of  Stempstee. 


ADJUDICATION. 

First  effectual  Adjudication. 

{Fac.  Coll.  IX.  120  j  Diet.  268.] 

MoKBODDO.  I  learnt,  half  a  century  ago,  that  the  heir  was  eadem  persona 
cum  deJunctOf  and  I  do  not  choose  to  unlearn  that.  This  adjudication  is  for  a 
personal  debt,  though  secured  by  infeftment ;  and  so  the  exception  of  the  Act 
of  Parliament,  as  to  adjudications  on  debitajiindi^  will  not  apply.  It  is  said 
that  here  the  adjudication  is  converted  into  a  security ;  but,  as  it  is  held  as  a 
security  for  part  of  the  penalty,  it  is  still  an  adjudication. 

Braxfield.     There  is  nothing  in  the  specialties.     An  adjudicatioTi,  led  on 
the  personal  obligation,  is  perfectly  good,  and  will  be  effectual  for  the  purposes 
of  the  Act  1661.     The  adjudication,  although  restricted,  is  still  an  efiectual 
adjudication.     There  is  more  difficulty  as  to  the  other  point.     In  the  course  of 
120  years,  no  example  has  occurred  like  the  present  case  ;  so  that  the  question 
is  new.     If  an  adjudication  led  against  a  predecessor,  at  the  distance,   perhaps, 
of  fifty  years,  is  to  be  the  first  effectual  adjudication,  creditors  would  imme- 
diately set  about  tearing  the  estate  to  pieces.    No  action  can  proceed  against 
the  heir  within  the  annus  deliberandi.     The  creditors  have  no  method  of  car- 
rying on  diligence  during  that  space  ;  and  it  would  be  a  solecism  in  law  to  say 
that  the  adjudication  against  the  predecessor  should  regulate  the  interests  of 
the  creditors  of  the  heir,  while,  at  the  same  time,  those  creditors   cannot  stir. 
The  natural  construction  of  the  statute  is,  that  it  supposes  all  the  adjudications 
to  be  led  against  the  same  person,  and  all  the  debts  are  held,  Jictione  Juris^  to 
be  comprehended  under  one  adjudication. 

Kennet.  Much  ingenuity  has  been  shown  on  the  part  of  the  petitioner,  the 
Earl  of  Caithness.  It  was  in  the  view  of  the  legislature  to  introduce,  as  much 
as  possible,  a  pari  passu  preference.     I  doubt  as  to  the  heir  having  it  in  his 
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power  to  plead  on  the  annus  deliberandi^  so  as  to  prevent  adjudications  from 
being  led.  All  objections  will  be  reserved  contra  ewectUionemj  and  the  heir  is 
not  hurt.  He  may  renounce  qualificate^  and  yet  may  take  up  the  succession 
afterwards. 

President.  I  think  also  that  the  Court  will  interpose,  and  not  suffer  the 
heir,  by  pleading  the  annus  deliberandi^  to  vary  the  preferences  of  creditors. 
If  Lord  Braxfield's  doctrine  were  just,  it  must  have  occurred  in  some  ranking 
or  other.  The  purpose  of  the  law  was  to  bring  in  those  adjudications  whicn 
could  have  competed,  had  it  not  been  for  the  maxim,  prior  tempore  potior  jure^ 
but  not  to  introduce  adjudications  which  before  could  not  have  competed  at . 
all. 

MoNBODDo.  A  first  adjudication  cannot  pass  during  the  annus  deliberandi^ 
but  a  second  may. 

Alva.  The  first  effectual  adjudication  is  that  which  is  effectual  against  the 
hcereditas^  not  against  the  persona. 

On  the  8th  I>2cember  1781,  "  The  Lords  found  that  Sandside's  adjudica- 
tion must  be  held  the  first  effectual  adjudication ;"  adhering  to  Lord  Mon- 
boddo's  interlocutor. 

Act.  Hay  Campbell.     Alt.  D.  Rae. 

Diss.  Braxfield  ;  non  liquet^  Kaimes,  Ankerville. 

N.B.    The  rest  of  December  178I  consumed  in  long  hearings  on  proofs. 


1782.    January  16.    Timothy  Lane  against  Walter  Campbell  of  Shaw- 
field. 

GROUNDS  AND  WARRANTS. 

Disconfonnity  in  Warrants  of  Adjudication,  appearing  on  production,  after  twenty  years,      * 

not  challengeable. 

\Fac.  Coll  IX.  38  /  Diet.  5179.] 

Braxfield.  As  long  as  a  creditor  keeps  up  an  adjudication  as  a  debt,  he  is 
obliged  to  produce  the  grounds  of  the  adjudication ;  but,  after  twenty  years 
he  is  not  bound  to  produce  the  warrants.  The  Court  never  made  any  differ- 
ence  between  general  and  special  charges  and  steps  of  proceeding.  Were  any 
difference  to  be  made,  the  charges  ought  rather  to  be  produced,  because  they 
are  part  of  the  progress ;  and  the  creditor  has  less  reason  to  complain,  because 
he  is  in  possession  of  them,  although  he  is  not  of  the  steps  of  procedure.  After 
twenty  years,  omnia  prcesumuntur  solenniter  acta.  There  is  another  ques- 
tion, WTiether  objections  may  not  be  made  against  warrants,  '\i  produced  f  If 
the  creditor  produces  them,  objections  may  be  made  j  because,  by  producing 
them,  he  is  held  to  assert  that  they  are  true  warrants.  But  the  present  case  is 
different    The  objector  is  not  entitled  to  go  to  the  record  to  search  out  papers, 
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flfidtd  say,  after  tbe  tepse  ctf*  twenty  ye«v,  '' Thew  are  the  warrants  tf  mv 
decreet."  The  creditor  may  answer,  that  the  warrant  produced  is  not  tiie 
warrant  of  the  decreet  di>  which  he  founds. 

On  the  16th  January  1782,  "  The  Lords  found  that  the  pursueis  cannot^ 
after  the  lapse  of  twenty  years,  object  to  warrants  not  proihiced  by  1b^  de- 
fender  ;'^  adhering  to  tbd  imerlocutor  of  Lord  M oaboddo^ 

Act.  D.  Rae.    jiU.  Ilay  CampbeU. 


1788.    JMumy  S3.    HcoH  Watt  agaimst  Hunky  Ritchie. 

INSURANCR 

A  Sbijv  whose  name  had  been  lately  changed,  havhi^  been  insared  under  the  former  oat, 

8ucl|  Insurance  was  fbund  meffeetoal. 

IFac.  ColL  IX.  43  ;  Diet.  707*.] 

Hailes.  It  is  singular  that  the  two  policies  differ  in  all  particulars, — in  the 
name  of  the  ship,  in  the  voyage,  in  the  parties  concerned, — ^and  that  the  only 
thing  in  which  they  agree  is  in  the  name  of  the  master,  which  the  pursuers 
hold  to  be  a  circumstance  of  no  moment.  How  can  the  underwriter  be  liable 
in  both  policies  as  on  one  ship  and  cargo,  when  he  had  all  reason  to  suppose 
that  he  was  insuring  one  ship  and  the  cacTO  of  another  ? 

Gardenston.  If  the  insurer  was  in  tne  knowledge  of  the  ship  being  the 
same,  I  should  doubt ;  but  that  is  not  alleged,  and  indeed  seems  not  to  have 
been  the  case. 

On  the  23d  January  1783,  ''  The  Lords  sustained  the  defences,  and  as- 
Boilyied  the  underwriter ;""  adhering  to  Lord  Westhall^s  interlocutor. 

Act.  £.  Cullen.    JU.  Ilay  CampbelL 


178^    January  29.    William  Fitllarton  and  OtHERS  againa  AncKttAJLD 

Stewaet  M'Abthuh. 

BILL  OF  EXCHANGE. 

A  BUI  was  made  payable  a^r  the  decease  of  the  Drawer :  her  lired  thirty^^even  ytaM  af* 

ter  it:  Action  refiised  on  it. 

iPac.  Coll.  IX.  45  ;  Dkt.  1*08.1 
Braxfield.    Tfris  is  trot  a  legacy,  but  a  right  altogether  ftttoBXlous, 
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Prbsident.  Whenever  a  writing  in  the  form  of  a  bill  is  employed  in  things 
foreign  to  commerce,  it  ought  not  to  have  any  countenance  n'om  the  law. 
Were  it  otherwise,  a  door  would  be  opened  for  numberless  forgeries. 

On  the  29th  January  1789,  *'  The  Lords  sustained  the  objections  to  the 
bill ;''  adhering  to  the  interlocutor  of  Lord  Gardenston. 

Act.  A.  Wight    AU.  Ilay  Campbell. 


1782.    February  13.    CJornelius  Loyd  against  Creditors  of  Paterson. 

RANKING  AND  SAI,E— WARRANDICE. 

Whether  deduction  be  given  on  account  of  a  partial  Eviction,  when  the  Subject  has  been 

valued,  and  sold  in  cunudo  f 
Whether  any  distinction  be  made  in  this  matter  between  a  Sale  pursued  by  an  Appareiit 

Heir  and  one  at  the  suit  of  Creditors  ? 

IFacultif  Collection,  IX.  52 ;  Diet.  13,334.] 

Braxfield.  There  is  no  warrandice  in  a  judicial  sale.  But  if  a  person  pur- 
chases,  through  error  or  deceit,  he  may  have  a  remedy,  by  giving  up  the  pur- 
chase ;  but  he  is  not  entitled  to  say,  I  will  hold  so  much  of  the  bargain,  and 
have  a  deduction  on  account  of  the  rest. 

Phesident.  This  is  a  lot  sold  by  a  slump  bargain.  How  can  we  make  a 
distinction  between  one  part  of  it  and  another  ? 

On  the  13th  February  1782,  "  The  Lords  decerned  against  Loyd  for'  pay- 
ment of  the  whole  lot  ;•*  adhering  to  the  interlocutor  of  Lord  Alva. 

Act.  D.  Rae.    Alt.  A.  Eiphinston. 


1782.    Fehntary  8.  '  Hugh  Milligan  and  Co.  against  Alexander  Barx- 

HILL. 

COMMONTY. 

'Found  that  a  brewhouse,  with  the  utensils,  of  which  the  half  had  been  sold  pro  indivisOj 
was  snch  a  subject,  as  that  the  action  de  commum  dividmdo  was  applicable  to  it, 
No  person  can  be  compelled  to  remain  longer  tit  communiane  than  he  chooses. 

\Fac.  Coll.  IX.  51  ;  Diet.  2486.] 

MoNBODDO.    When  a  subject  is  indivisible,  any  proprietor  may  insist  for  a 
roup,  both  by  the  civil  law  and  according  to  the  opinion  of  our  lawyers. 

5  X 
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BraxvicXtD*  It  is  founded  in  the  eommon  law  of  Scotland,  that  na  nin  can 
be.  bound  to  remain  in  any  general  or  particular  communion  longer  Aao  he 
chooses,  it  is  said  that,  by  the  common  law  of  JScokland,  comraoBtiea  could 
pot  be  divided  ;  but  it  does  not  foCow  that  common  property  could  not  be  di- 
vided. Commonties  were  established,  by  the  will  of  the  proprietor,  for  1S^ 
joint  use  of  many.  When  improvements  began  to  be  introduced,  it  was-  consi- 
dered that  to  suffer  land  to  be  enjoyed  in  common  was  an  abuse  of  property, 
and  this  gave  rise  to  the  statute  1695. 

Alva.    The  parties  have  entered  into  a  community :  no  one  of  them  can 
depart  from  it. 

6ARD£KsxQ9i.    Thcro  is  no  subsisting  coportnay  here. 

President.     How  can  a  better  rule  be  followed  than  that  which,  from  a  si- 
milar necessity,  is  Allowed  with  respect  to  a  ship  ? 

On  the  8th  February  1782,  "  The  Lords  repelled  the  objection.'* 

Aet.  J.  M^Laurin.    Alt.  A.  Wight 

Reporter^  Kaimes. 

Diss.  Alva. 


]  782.    February  20.    Thomas  Gemmil  against  Colonel  John  Walkinsraw 

C&AWFUBJ). 

JURISDICTION. 

An  Action  of  Damages,  £omided  on  an  Acquittal  in  the  Conrt  of  Jnstieiary^  k  not  compe- 

petent  before  the  Court  of  Session. 

{Fac.  Coll.  IX.  56  ;  Diet.  7422.] 

It  was  the  opinion  of  the  Court,  that  no  expenses  could  be  demanded  in  this 
Court  on  account  of  a  cause  which  had  been  tried  in  the  Justiciary  Court,  and 
that  tbe  party  supposing  himself  to  have  been  injured  ought  to  have  applied  to 
the  Court  in  whicn  the  injury  is  done# 

Act.  G.  Ferguson.    AU.  S.  Boswell. 

Reporter^  Alva. 
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UM.    Mmreh  1.    Thomas  Maule,  Esq.  against  GkohiOE,  Earx.  cf  Djo^ 

HOUSiE  and  Mr  William  Ramsay  Maule. 

PRESCRIFnON, 

Wliether  eiFectaal  against  an  Entail  of  Lands,  when  the  Prescriptiye  Tide  is  anterior,  and, 
when  posterior  to  the  entidl;  i^ainst  an  Entail  of  a  Persoi^  Bond ;  and  of  Leases  ? 

IFac.  ColL  IX.  62  /  Diet.  10,96S.] 

Brb8Ii>£Nt.  Negative  prescription  can  take  place  against  settlements  and 
obligations,  though  not  a^nst  righis  of  property.  The  case  o£  M'Kecston 
was  not  carried  to  the  House  of  Lords,  but  was  taken  away  by  my  decreet- 
arbitral.  But  the  ca$e  of  Kinnadie  was  determined  in  the  House  of  Peers  ; 
and|^  on  that  occasion.  Lord  Hardwicke  thought  that  the  judgment  in  the  case 
of  M^Kerslon  was  good  law,  and  ought  always  to  be  so  held.  Xord  Panmure 
made  up  his  titles  on  the  charter  1687,  and  possessed  for  upwards  of  forty 
years  on  an  unhmited  title,  and  by  that  means  he  wrought  aff  the  fetters  of 
an  entail,  which  entail  I  hold  to  have  been  delivered. 

'  Gardsnston.  The  settlement  in  1730  is  cut  off  both  by  the  positive  and 
the  negative  prescription.  I  always  valued  the  Taw^  of  prescription.  It  is 
grievous  for  one  to  be  dispossessed  of  what  he  has  been  long  possessed.  Lord 
Panmure  possessed  for  more  than  forty  years  on  an  unlimited  title.  Baron 
Maule,  the  immediate  creditor,  might  have  enforced  the  deeds  of  entail^  but  ha 
took  no  document  on  them.  If  the  obligation  did  not  prescribe  in  forty  years, 
it  could  never  prescribe  at  all :  so  prescription,  both  negative  and  positive^  are 
clearly  applicable  to  this  case. 

Braxfield.  The  deeds  were  delivei*ed.  This  deed  was  personal,  but  not  la- 
tent. Lord  Panmure  ought  to  have  made  up  his  titles  on  the  entail,  but  he  did 
not.  Had  he  made  up  no  title  at  all,  the  entail  would  have  been  lost  by  the 
Eiegative  prescription.     The  positive  prescription  is  a  defence  equally  clear. 

MoNBODoo.  The  case  of  M'Kerston  was  verv  strong ;  for  iJiere  the  fatheor 
had  actually  reserved  to  himself  the  power  of  making  an  entail ;  and  yet  only 
two  judge's  (Elchies  and  Kilkerran,  as  the  President  told  me,)  dissented  from 
th9  judgment, 

^LVA  seemed  to  think  that  there  were  specialties  in  this  case^  capable  ^ 
taking  it  out  of  the  general  rule. 

KcNNET.  The  cases  of  M^Kerston,  Kirkness!,  &e.  ought  to  fix  the  rule  for 
^ver. 

Hailes.  Mudi  has  been  said  of  non  vakns  agere  ;  but  the  truth  is,  that 
Baron  Maule  was  non  valens  agerCf  and  that  is  no  defence  known  in  the  4aw  -{£ 
Scotland. 

]teAXFiEiiD.    Lord  Panmure  got  free  of  the  entail  bath  by  th$  ^negasbive  and 

tlte  positive  presc^'iption.    If  he  was  imder  1^9  ^^bUgatioix,  tbene  was  no  nead  <}f 

.  firesciiption :  but,  if  he  waft,  under  van  <»blig|iitiM^  he  hw&A  iree  of  it}  for 
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there  has  been  unlimited  property,  by  charter,  sasine,  and  pos3ession,  for  up- 
wards of  forty  years.  As  to  the  question,  '*  Whether  Lord  Panmure  could 
bind  himself  ?*' — that  question  does  not  occur  here,  for  Baron  Maule  was  a 
party  ;  and  I  deny  that,  at  the  distance  of  forty  or  fifty  years,  any  one  is  at 
liberty  to  inquire  whether  Baron  Maule  had  an  interest  or  not.  He  may  have 
had  twenty  interests,  of  which  we  can  know  nothing  at  present.  When  I  see 
two  men  joining  in  a  deed,  I  consider  them  both  as  contracting  parties. 

Gardenston.  Baron  Maule,  being  the  younger  man,  rather  chose  to  take 
the  chance  of  a  greater  estate  than  the  certainty  of  a  smaller,  and  so  he  did 
not  insist  that  Lord  Panmure's  obligation  should  be  executed. 

MoNBODDO.  I  have  no  notion  of  a  man  coming  under  an  obligation  to  him- 
self or  his  heir,  who  is  eadem  persona  with  himself. 

President.  I  agree  that  there  was  ^jus  qucesitum  to  the  heirs  of  entail,  in 
consequence  of  the  delivery.  Negative  prescription  does  run,  but  not  positive. 
Had  Lord  Panmure  kept  the  deed  in  his  possession,  it  might  have  run ;  but 
he  delivered  it,  and  he  did  not  possess*  upon  any  title  inconsistent  with  the  en- 
tail. 

Kennet.  If  Lord  Panmure  had  never  done  any  thing  contraiy  to  the  deed 
as  to  Balumbie,  it  would  have  been  a  subsisting  deed,  not  only  after  forty,  but 
after  eighty  years. 

MoNBODDo.  If  this  deed  had  been  kept  in  the  possession  of  Lord  Panmure, 
prescription  would  not  have  run  against  it ;  but  the  last  clause  of  the  deed  de- 
termines that  it  was  to  take  place  on  Lord  Panmure's  succeeding  to  the  estate 
of  Kelly.  It  was  delivered,  and  so  prescription  began  to  run  from  the  time  of 
his  succeeding  to  Kelly  ;  and  it  has  run. 

Alva.  Consolidation  would  not  do  by  itself;  but,  joined  to  all  the  circum- 
stances, it  is  sufficient  to  put  an  end  to  the  leases.     [He  changed  at  the  vote.] 

MoNBODBO.  If  Lord  Panmure  had  had  only  one  right  to  the  leases,  there 
would  have  been  difficulty  ;  but  he  had  two  rights,  one  absolute,  the  other  fet- 
tered, and  therefore  he  must  be  presumed  to  have  possessed  on  the  unlimited 
right ;  and  so  indeed  Lord  Panmure  has  explained  himself. 

Braxfield.  The  question  as  to  leases  is  the  most  difficult  of  the  whole.  I 
never  saw  any  tally ie  of  a  lease  but  those  in  this  cause.  The  statute  1685  does 
not  relate  to  subjects  incapable  of  infeftment.  Besides,  a  lease  is  a  personal 
right }  and  the  right  itself  is  qualified,  so  that  it  is  neither  the  better  nor  the 
worse  for  recording :  but  it  is  the  subject  of  a  settlement,  and,  if  the  granter 
fences  it  with  prohibitory  clauses,  these  will  bar  subsequent  heirs  from  alienating. 
A  lease  is  a  proper  subject  of  prescription  ;  so  that,  if  a  man  possesses  for  forty 
years,  it  would  not  hurt  him,  although  it  were  to  be  shown  that'  the  lease 
flowed  a  non  habente  ;  but  my  doubt  is  as  to  prescription.  Positive  prescrip- 
tion does  not  run  when  there  is  nothing  to  be  got  adjectione  dominii  ;  and,  as 
to  the  negative  prescription,  it  does  not  appear  to  me  that  there  was  room  for 
an  action  until  there  was  a  contravention  of  the  deed,  by  Lord  Panmure  doing 
4M)mething  inconsistent  with  it  The  assignation  here  is  a  complete  deed,  and 
the  first  in  succession.  What  action  could  there  have  been  brought  to  inter- 
rupt,  at  the  instance  of  the  heir  of  entail,  as  long  as  Lord  Panmure  lived  ? 
It  would  be  a  solecism  in  law  to  say  that  a  right  could  be  lost  by  prescription, 
while  no  action  could  be  brought  to  interrupt    It  has  been  said  that  the  heir 
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might  have  brought  an  action  for  registration.  I  deny  that.  This  is  not  a 
deed  which  ought  to  go  to  the  register.  Besides,  registration  does  not  pre- 
vent prescription.  It  is  said  that  it  was  meant  by  the  parties  that  all  should 
go  together.  True ;  and  this  would  have  happened  had  the  deeds  1730  been 
followed  furth :  but,  if  a  man  has  lost  one  estate  by  his  negligence,  that  is 
no  reason  for  losing  his  another  estate,  when  there  was  no  negligence  on  his  part. 

President.  '  I  agree  with  what  Lord  Braxfield  says  as  to  prescription  ;  and 
I  admit  that  consolidation  is  not  a  proper  expression :  but  I  think  that  it  wa(S 
the  intention  of  the  parties  to  keep  all  the  subjects  together,  and  it  would  be 
hard  to  separate  the  two  capital  messuages  from  the  rest  of  the  estate  for  a  long 
term  of  years.  I  incline  to  think  that  the  right  to  the  leases  was  absorbed  in 
ihejus  nobilius  of  the  estate.  Lord  Panmure  made  a  settlement  many  years 
after  he  had  got  rid  of  the  fetters  of  the  entail.  It  would  be  strange  that  this 
personal  right  should  rise  up  and  overturn  what  he  had  done. 

MoNBODDO.  iVbn  valens  agere  is  pleadable  against  positive  prescription  ;  but 
I  think  that  non  valens  agere  applies  not  here,  for  there  lay  an  action  for  regis- 
trating,  at  the  instance  of  the  heir,  and  that  in  terms  of  the  leases  themselves. 

On  the  1st  March  1782,  "The  Lords  preferred  Mr  William  Ramsay  to  all 
the  estates,  excepting  the  leases,  which  they  found  Mr  Maule,  the  heir-male, 
entitled  to  take  up." 

For  Mr  Maule,  A.  Ferguson,  A.  Wight,  A.  Crosbie.  Alt.  A.  Elphinston, 
Hay  Campbell,  Solicitor  Murray. 

[The  state  of  the  division  on  the  question,  as  to  the  leases,  was  singular :  the 
number  of  the  Judges,  by  age,  infirmities,  and  sickness,  was  reduced  from  fif- 
teen  to  nine.] 

For  Mr  Maule,  Alva,  Braxfield,  Hailes.  For  Mr  Ramsay,  Monboddo,  An- 
kerville,  President. 

Non  liquetf  Gardenston,  Kennet,  Westhall. 

The  newspapers  were  full  of  the  learned  and  ingenious  pleadings  of  the  law- 
yers. But  Lord  Braxfield  told  me,  that  he  never  heard  a  cause  worse  pleaded  ; 
and  that,  of  the  lawyers  who  did  any  thing  more  than  open  the  cause,  Mr  Hay 
Campbell  was  the  only  one  who  spoke  with  judgment  and  propriety.  Mr  Soli- 
citor claimed  the  reply,  "  lest  he  should  disparage  his  office  by  yielding  that 
charge  to  Mr  Hay  Campbell.*'  The  President  said,  that,  if  he  bad  known  no- 
thing of  the  cause  excent  what  he  heard  from  Mr  Solicitor,  he  would  have  given 
judgment  in  every  article  against  the  solicitor's  client. 
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1783.    Mtureh  1.    John  aad  Hugh  Pakkek  againet  Douglas,  Hxbok,  tad 

CiOKPAMY. 

COMPETITIOlf. 

DisponeoB  in  securit j  with  the  disponer's  penonal  erediton  who  had  executed  a  poindiag 

4»r  unripe  erqpe. 

^Faculty  Collection,  7X  135 ;  Dtctionartf,  286&] 

Braxfield.  It  was  so  long  ago  as  in  the  last  century  that  the  Court  deter- 
mined that,  on  debita  fundi,  no  more  could  be  attached  than  the  extent  of  the 
debt.  What  effect  is  the  infeflment  to  have  in  competition  with  a  poinding 
creditor  ?  If  the  infefter  may  attach  the  effects  in  the  hands  of  the  tenant,  he 
may  in  the  bands  of  the  proprietor.  In  a  question  betwixt  bdr  and  executor, 
corn  sown  is  moveable ;  but,  in  a  question  amongst  creditors,  it  is  not  moveable. 
An  adjudging  creditor  infefting  himself  would  be  entitled  to  reap  the  crop.  Ii 
not  the  right  arising  from  an  heritable  bond  and  infeftment  as  effectual  ? 

President.  With  regard  to  the  tenant,  the  case  is  one  thing,  but  another 
when  the  original  proprietor  is  allowed  to  remain  in  possession  to  labour  and 
sow  and  nothing  is  done  in  the  way  of  diligence. 

Braxfield.  Rights  that  are  debita  fundi  are  as  good  now  as  ever  they 
were. 

Gardekston.  An  assignation  to  maiRs  and  duties,  in  an  heritable  bond  with 
infeftment,  will  give  a  preferable  right  to  the  creditor  for  what  existed  at  the 
time ;  but  it  will  not  to  the  produce.  Great  part  arises  from  cuUura  et  cura  : 
here  the  creditor  permits  the  debtor  to  remain  in  posseaston  instead  of  renx^v- 
ing  him ;  so  that,  to  appearance,  the  debtor  remained  full  proprietor.  Is  it  pos- 
sible that  the  creditor  can  say,  I  will  seize  the  whole  subject  ?  And  why  may 
not  the  personal  creditors  attach  it  ?  The  creditor  here  is  not  aocoontalm 
when  he  fails  to  intromit :  so^  according  to  the  argument  used  for  Douglas, 
Heron,  and  Company,  such  a  creditor  may  keep  out  other  lawfd  creditors^  and 
favour  the  debtor  to  their  prejudice. 

Monboddo.  This  case  is  new  and  extraordinary :  the  heritable  creditor  al- 
lows the  debtor  to  plough  and  sow, — a  personal  creditor  begins  to  poind, — ^the 
heritable  creditor  then  obtains  a  sequestration,  and  proposes  to  exclude  the  per- 
sonal. An^  heritable  creditor  has  a  right  to  the  lands,  but  not  to  the  fruits. 
The  petition  for  sequestration  was  improper,  because  the  creditor  had  no  hy- 
pothec. The  only  method  that  he  had  to  follow,  was  to  obtain  a  poinding  of 
the  ground,  and  to  turn  the  debtor  out  of  possession. 

On  the  1st  March  1782,  "  The  Lords  preferred  John  and  Hugh  Parker  the 
poinders ;"  altering  the  interlocutor  of  Lord  Braxfield. 

Act.  J.  M'Laurin.    Alt.  A.  Wight. 

Uiss.  Hailes,  Braxfield. 
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178S.    March  8.    Jami:s  Mabgetson,  Esq.  against  The  Procukatob-Fiscai. 
*  aod  Clebk  of  the  Higk  Goust  of  Admzbai.tt. 

CONSUETUDE. 
Does  fiodgible  hy  tha  Officers  in  tbe  Court  of  Aiaaaiij  in  qoMtimw  of  Prize. 

IFaeuUy  CoUeetUm,  IX.  70 ;  DictUmary,  3110.> 

Gardenston.  The  right  that  was  in  the  Crown  is  gone ;  but  the  plea  here 
is,  that  the  Admiral  may  bring  back  that  right  in  another  shape,  and  charge 
whatever  he  pleases.     There  is  no  inveterate  usage  to  sanctify  such  a  demanoL 

Hail£&  The  claim  is  singular,  and  sjupported  by  singular  arguments.  It 
is  said  that  great  sums  have  been  given  voluntarily  in  tbe  Commissary  Court, 
and  therefore,  that  something  of  the  same  nature  ought  to  be  ejpacted  in  the 
Court  of  Admiralty  :  that  the  prizes  are  valuable,  and  therefore,  that  high 
demands  may  be  made.  By  the  same  rule,  if  Commodore  Johnston  had  had 
the  good  fortune  to  bring  in  his  prizes  to  the  Frith  of  Forth,  and  pursued  for 
condemnation  in  our  Court  of  Admiralty,  the  Judge  might  have  awarded 
L.  10,000  to  himself  and  his  clerk,  because  the  prizes  were  valuable,  and  could 
afford  the  expense.  The  fancy  of  equalizing  tne  fees  in  Scotland  to  those  of 
England  is  also  singular.  I  suppose  that,  by  the  same  rule,  our  agents  a^e  to 
charge  by  the,  Aot^r  like  London  attorneys. 

MoNBODDO.  An  appeal  is  made  to  the  practice  in  England :  I  should  be 
well  pleased  if  Judges  with ,  ua  were  paid  as  in  England  \  but  that  is  not  the 
case.  « 

B&AXFiELD.  I  should  wish  that  the  Judge-admiral  were  provided  otherwise 
than  he  is,*— by  a  salary,  rather  than  by  perquisites ;  but  we  cannot  make  any 
establishment  for  him.     He  can  draw  no  more  than  according  to  usage. 

President.  It  was  ill-judged  to  suffer  this  cause  to  appear  in  a  court  of  jus- 
tice, as  if  the  claim  had  been  founded  on  legal  principles. 

On  the  8&  March  1782,  '*  The  Lords  remitted,  with  this  instruction,  that 
the  Judge*admiral  give  up  the  bond  of  caution.'* 

Act.  lienry  Erskine.    AU.  J.  Monro. 

Bepor4cr,  keDnet. 

N.  B^F^TAv  John  Monro  told  tdb^  dist  bis  natne  was  used  without  his  know« 
1^^^»  yxk  the  memorial,  and  that  he  endeavoured,  as  much  as  in  him  lay,  to 
prevent  the  Judge  &om^  insiflting  in  the  cause,  but  in  vain* 
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^782.    July  4.    Reverend  Mr  Robert  Abkot  against  Oliteb  Melville. 

MINOR. 

A  sligfat  act  of  homologation,  occasioned  \fst  the  influence  of  a  lather,  and  only  a  few  dayi 

posterior  to  minority,  not  sufficient  to  bar  regtittOio  in  integrum. 

[^Faculty  Collection,  IX.  80 ;  Dkt.  8998.] 

« 

Braxfield.  If  a  minor  does  bind  himself  after  majority,  be  must  pay ;  but 
we  ought  to  be  cautious  not  to  enlarge  the  obligation.  The  original  obliga- 
tions were  taken  from  him  when  he  was  several  years  under  majority ;  and,  just 
after  his  majority,  he  agreed  in  signing  a  state  of  sums  due,  but  he  did  not  re- 
nounce  the  power  of  revoking. 

MoNBODDO.  The  ratification,  in  order  to  be  good,  must  be  formal ;  but  this 
ratification  is  not. 

Kaimes.  I  do  not  see  that  Oliver  Melville,  when  he  signed  the  state  after 
majority,  knew  that  he  was  at  liberty  to  revoke  what  he  had  done  during  his 
minority,  and  so  I  will  not  foreclose  him. 

,    On  the  4th  July  1782,  "  The  Lords  sustained  the  reasons  of  reduction  j 
.adhering  to  the  interlocutor  of  Lord  W'esthall. 

Act  Ch.  Hay.    Alt  Wm.  Craig.  - 
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1782.    July  5.    Crichton  Glark  against  George  Freer  of  Invemethie. 

FORUM  COMPETENS- 

The  defender,  a  captain  in  the  army,  was  a  native  of  Scotland,  and  had  2l 
landed  estate  in  Perthshire.  His  regiment  being  in  England,  he  obtained  leave 
of  absence,  and  came  to  Edinburgh  on  the  15th  of  August.  On  the  21st  of 
that  month,  he  was  apprehended  on  a  warrant  granted  by  a  justice  of  peace  of 
the  county  of  Edinburgh,  proceeding  on  a  petition  of  the  pursuer,  who  alleged 
that  he  was  his  debtor,  and  was  in  meditatione  jugcd.  The  defender  was  lii^r- 
ated  on  finding  caution  dt  Jtidicio  sistif  **  in  any  action  that  might  be  brought 
against  him,  in  a  competent  court,  within  six  months.^  In  a  day  or  two  there- 
after, the  defender  left  Edinburgh  and  went  to  Perthshire,  where  he  remained 
till  the  8th  or  9th  of  October,  and,  upon  the  17th  or  I8thof  that  month,  he  left 
Scotland  and  joined  his  regiment 

On  the  ^d  qf  November,  an  action  was  raised,  before  the  Sheriff  of  Edinbui^gh, 
by  the  pursuer  against  the  defender.    In  defence,  he  pleaded,— That  he  was 


LQ8B:iiAaEBs;  <mi 


not  amenable  to  the  Sheriff's  Jurisdiction.  The  Sheriff,."  in  respect  of  the 
summary  application,  and  the  caution  therein  found.  Finds  the  same  equal  to  a 
personal  citation  to  the  defender/'  The  cause  having  been^  upon  this,  brought 
into  the  Court' of  Session  by  adrocation,  the  defender — 

Pleaded,  That,  as  he  had  not  beeai M-days  in  the  county  of  Edinburgh,  he 
was  not  amenable  to  the  jurisdiction  of  the  Sheriff:  That,  although  he  was  a 
soldier,  stiH  his  proper  domicile  was  in  the  county  where  his  lands  lay  :  That, 
jaA  all  events,  even  supposing  that,  *from  his  being  a  soldier,  he  were  answerable 
to  any  jurisdiction  in  which  he  received  a  citation,  yet  here  he  had  received  no 
citation  whatever,  and  it  was  absurd  to  hold  the  pj'oceedisgs  on  the  meditatione 
jugas  warrant  equivalent  to  a  personal  ^citation  of  the  defender  be£bre  tl^  Sheriff 
of  Edinburgh:  That  the  defender  merelsy' ftmnd  caution  to  appear  inianyfle* 
tion  that  might  be  brought  in  a  competent,  court,  which  could  never  compel 
him  to  appear  in  a  court  not  cwipetexit^  Stewart  agakist  Geddr  iGtJi  Nmem^ 
ber  16S6,  Voet  ad  tit.  De  Jumdic.  No^  Sa 

ANSWBRED,*~The  defender,  being  a  soldier,  was  liable  to  any  jurisdiction  in 
which  he  might  be  found,  and  the  circumstance  of  his  having  a  landed  estate 
in  Perthshire  makes  no  distinction  in  his  favour.  Lees,  November  I709  j 
Dodds  against  JVestcomb,  11  th  June  1745. 

The  following  opinions  were  delivered  :— 

Hailes.  This  cause  has  been  misconducted  from  the  beginning.  I  doubt 
much  of  the  power  of  Justices  of  Peace  to  grant  warrants  of  meditatiofugcB^  as 
they  are  called  :  That,  however,  is  not  the  question :  here  caution  was  found 
to  answerbefott  a  judge  competent ;  and  the  Sheriff  of  Edinburgh,  within  whose 
jurisdiction  th^fiefender  neither  resided  nor  was  found,''  is  supposed  to  be  that 
judge  competent,  and  all  this  while  the  defender  points  out  his  real  domicile  in 
Perthshire,  and  shows  in  whut  manner  the  action  ought  to  have  been  con- 
ducted.    The  pursuer,  nevertheless,  persists  in  a  wrong  course. 

President.  Caution  jWicio  sisti  is  good  to  make  a  man  answer,  but  not  be* 
fore  every  court :  it  founds  no  jurisdiction.  Mr  Freer  had  no  domicile  in  Mid- 
Lothian  ;  neither  is  he  amenable  to  the  court  of  the  Sheriff  of  that  county. 

Gardenston.    Where  can  a  man  be  cited  but  where  you  find  him  ? 

President.  Good :  if  you  had  found  him,  an  action  might  be  brought  but 
before  the  Court  of  Session. 

On  the  5th  July  1782,  "  The  Lords  remitted  to  the  Ordinary  to  pass  the 
bill  J*'  altering  the  interlocutor  of  Lord  Alva. 

Act.  Mark  Pringle.    Alt.  6.  Ferguson. 

N.B. — This,  although  it  only  respected  the  passing  of  a  bill,  may  be  con* 
sidered  as  a  judgment  on  the  pomt. 


5  Y 
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1782.    Jutif  16.    Mrs  Mart  Drummond  agoing  Mrs  Agatha  Dsummokd. 

CLAUSE. 

IFacuUy  Collection,  IX.  847  j  Dictionary,  2818.] 

Bjeuxfield.  If  the  year's  rent  was  in  the  person  of  the  heir,  it  would  go  to 
his  heirs ;  but  I  rest  on  the  trust-right :  the  rents  fell  under  the  trust-right^ 
and  there  was  nothing  in  the  hcereditas  jacens  of  James  Drummond  ^the  heir.) 
It  is  said  that  the  trust-right  was  revoked  hy  George  Drammond's  marriage- 
contract  :  bat  there  is  nothing  in  that ;  the  trust-right  was  not  revoked.  On  the 
contr3u*y,  it  was  for  the  benefit  of  all  the  heirs  of  entail :  that  benefit  could  not 
accresce  to  the  remoter  heirs  without  accrescing  to  the  nearer. 

On  the  l6th  July  1782,  *'  The  Lords  found  that  the  rents,  which  felt  due 
aflter  the  death  of  George  Drummond,  came  under  the  trust-right." 

Act.  A.  Wight.    Alt.  Hay  CampbelL 

Reporter,  Stonefield. 

N.  B. — The  other  questions  in-  this  cause  too  much  involved  in  circum- 
stances to  merit  any  xecital  of  opinions  delivered. 


1782.    July  \%.    Mrs  Agatha  Drummond  against  James  Swanstok. 

COMMONTY. 

Foundi  that  a  landlord  was  not  entitled  to  claim  from  his  tenant  a  share  of  the  expense  of  a 

division  of  Commonty  proportioned  to  the  tenant's  interest. 

iFac.  Coll.  IX.  86  /  Diet.  2487J 

MoNBODDO.  Non  deficit  jus  sed  probatio.  If  the  tenant  had  profited  by  the 
division,  he  ought  to  be  liable.  ^ 

Alva.  The  circumstance  of  the  alteration  of  possession,  by  the  muir  be- 
ing divided,  does  not  vary  the  case.    The  bargain  still  subsists  in  its  original 

state. 
Gardenston.    If  the  legislature  had  meant  to  subject  tenants,  it  would  have 

said  so. 
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President.  The  statete  does  not  meao,  under  the  phrase^  parties  concerned^ 
to  comprehend  tenants. 

On  the  18th  July  1782,  ''  The  Lords  assoilyied  the  defender ;"  adhering  to 
the  interlocutor  of  Lord  Braxfield. 

Act.  Hay  CampbelL    Alt.  H.  Erskine. 


1782.    July  07^    David  Crawford  against  Elizabeth  Kincaid  and  David 

Crawford. 


DEATHBED. 
•How  the  sixty  days  are  to  1)e  reokoned*-*What  coottituteB  Deathbed  ? 

This  was  a  reduction  ex  capite  lecli  of  the  settlement  of  the  pursuer's  brother. 
It  appeared  that  the  deed  was  executed  on  the  8th  of  November  at  eight  o'clock 
in  the  evenipg.  He  had  no  formed  disease,  but  had  long  been  addicted  to 
drinking  to  excess,  which  had  totally  ruined  his  health.  The  reduction  was 
opposed  by  the  defender,  Jirsl,  On  the  ground  that  the  testator  had  lived  long 
enough  to  exclude  the  law  of  death-bed  ;  secondfy.  That  the  pursuer  had  not 
proved  that  the  deceased  had  contracted  any  distemper  before  the  deed  was 
executed. 

The  deed  was  understood  to  have  been  executed  on  the  8th  November,  at 
eight  o^clock  in  the  evening,  and  the  testator  died  on  the  6th  of  January  fol- 
lowing, at  two  oiplock  in  the  morning. 

The  following  opinions  were  delivered :—. 

Kaimes.  The  law  of  deathbed  was  formerly  the  law  of  other  countries  as 
Well  as  of  Scotland.  It  was  so  in  England  until  the  reign  of  Henry  VIII.  It 
is  a  salutary  one,  but  I  do  not  see.  any  proof  of  a  formed  disease. 

Hailes.  The  Act  I696,  cap.  32,  has  an  expression  precisely  similar  to  that 
in  the  Act  under  our  consideration.  The  ten  days  in  cap.  32,  have  been  in- 
^terpreted,  by  a  decision  in  Fountainhall,  to  be  ten  days  complete ;  and  that^  in 
the  most  favourable  case  for  a  liberal  interpretation,  words  a  case  of  liberty. 

Braxfield.  As  to  the  first  point,  I  highly  value  the  law  of  deathbed.  It  is 
not  a  law  introduced  merely  for  the  benefit  of  the  heir,  it  is  also  for  the  benefit  of 
tlie  testator.  Besides,  the  Act  1696  is  a  correctory  law,  and  is  not  to  be  ex- 
tended beyond  its  precise  words.  A  man  cannot  be  said  to  live  for  the  whole  space 
of  60  days,  who  only  lives  58  and  a  few  hours  more.  Had  the  testator  lived 
another  day,  the  question  of  dies  inceptus  might  have  occurred.  As  t6[the  second 
point,  there  is  no  occasion  to  give  a  name  to  the  disease.  A  man  may  grow 
weaker  and  weaker,  and  die  without  any  formed  disease  at  all,  and  yet  his  set- 
tlements may  be  reduced  ex  capite  kcti.     Here  the  testator  was  long  ill :  he 
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Witf8fll>tei9niievexwnk^otbeidMd».aiMl.he^ewii7orBeaQd  worse,  but  never 
reconvalesced.  As  the  law  is  now  modelled,  it  matters. 0ot  whether  there  is  a 
tMtim  ismticus  or  not.  Were  tbeie  may  ifxaoiot  a  new  supervenient  disease, 
it  would  be  of  more  consequence. 

Gardenston.  As  the  case  of  the  defender  is  Aviiurable,  we  ought  to  guard 
against  our  prejudices,  and  not  introduce,  by  the  favour  of  the  case,  a  danger- 
ous precedent  It  is  plain,  that  the  testator  did  not  live  out  the  sixty  days ; 
that  is,  sixty  days,  each  consisting  of  twenty-four  hours.  There  is  clear  evi- 
dence that  the  testator,  when  he  executed  the  deed,  was  labouring  under  the 
disease  of  which  he  died.  Two-tbirds  of  mankind  die  without  having  their  dis- 
ease named.  It  is  not  the  circumstance  that  this  man  was  addicted  to**  dram- 
drinking,  which  proves  his  having  a  disease  ;  for  there  is  evidence  that  he  was 
confined  to  the  house  by  reason  of  his  valetudinary  state,  from  which  he  never 
recovered. 

MoNBODDO.  I  hold  that  the  testator  died  on  the  sixtieth  day ;  for  I  reckon 
the  day  on  which  the  deed  was  executed  to  be  the  first  day.  The  law  of  death- 
bed is  not  common  but  correctory  law.  Agitur  de  commodo.  When  the  question 
is  as  to  testamentifactio^  there  is  indeed  an  incamnodum  to  the  heir ;  but,  in  all 
cases,  the  advantage  of  one  man  must  be  the  loss  of  another  in  patrimonial  in- 
terest I  think,  however,  that  the  testator  was  sick  of  the  disease  of  which  he 
died  ;  but  that,  in  my  view  of  the  statute  I696,  is  of  no  moment. 

Kennet.  The  testator  did  not  live  sixty  days.  I  think  that,  if  he  had  be- 
gun another  day,  he  would  have  fulfilled  the  time.  The  cause  of  his  disease  was 
hard  drinking ;  but  the  disease  itself  was  formed  before  he  executed  the  deed. 

President.  The  law  of  deathbed  is  beneficial,  and  must  be  supported.  I  am 
clearly  of  opinion  that  the  sixty  days  were  not  run.  When  a  time  is  required  by 
law,  I  look  on  the  first  day  as  one ;  but  then  I  require  fifty-nine  days  more,  and 
those  complete.  Thus,  in  a  case  quoted,  the  23a  of  November  was  the  day  of 
the  marriage,  so  the  year  ended  with  the  22d  November  after.  Mr  Erskine 
observes,  that  in  some  cases  year  and  dc^  are  required  for  giving  legal  efiect : 
and  that  the  day  is  only  added  for  more  certaintv  in  proving  the  year  ta  have 
been  completed.  There  a  begun  day  might  be  held  completed.  A§  to  the  second 
part,  the  testator  had  contracted  a  disease  before  he  executed  the  deed,  of 
which  he  never  recovered ;  and  he  did  not  live  for  the  space  of  sixty  days  after 
executing  the  deed. 

On  the  fyth  July  1782,  <<  The  Lords  found  that  Thomas  Crawford  was  on 
deathbed  when  he  executed  the  deed :  that  he  did  not  live  for  the  space  of  sixty 
days  after  executing  it ;  and  therefore  reduced  aa  to  the  heritable  subjects." 

Act.  J.  Monro.    AU.  Hay  Campbell 

Hearing  in  presence^ 
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1782.    August  1.    John  Kirkman  against  Joseph  Ftm. 

MINOR. 

The  Supreme  Court  would  not  authorise  a  debtor  to  pay  his  debt  to  a  minor  not  haiHbg 

curators* 

[Fac.  Coll  IX.  99  ;  DicL  89770 

Braxfield.  If  a  minor  without  curators  may  come  to  a  court  of  law,  and 
receive  mon^  from  debtors,  the  consequence  will  be  dangeroils  indeed.  The 
civil  law  lays  it  down,  that  one  may  pay  safely  auctore  prcetore :  and  so  he 
may,  for  then  payment  will  not  be  exacted  a  second  time.  But  it  remains  to 
consider  when  the  judge  ought  to  authorise  such  payment. 

MoNBODDO.  This  might  be  a  good  system  of  law,  if  we  had  power  to  make 
law ;  but  I  do  not  see  that  the  Court  can  say  to  a  debtor,  We  will  authorise  you 
to  keep  back  the  money  from  a  minor  without  curators. 

Hailes.  In  extraordinary  cases,  the  judges  might  possibly  be  authorisedLto 
invent  extraordinair  remedies  ;  but  there  is  nothing  extraordinary  here.  Tne 
minor  may,  when  he  pleases,  receive  his  money,, by  the  simple  act  ofchoosing 
curators,  who  Will  concur  with  him  in  granting  a  discharge.  This  he  avoids 
doing  :  and,  merely  to  save  a  very  little  trouble  or  delay,  he  insists  for  a  deter- 
mination which  might  be  of  dangerous  precedent. 

Gardenston.  I  have  certainly  been  in  a  mistake  if  a  minor  without  cura- 
tors may  not  do  every  thing  that  majors  can  do :  if  you  do  not  allow  a  minor  to 
uplift  money,  will  you  allow  him  to  levy  rents  or  receive  interest  ? 

President.  As  to  rents  and  interests,  they  are  out  of  the  question  ;  for  the 
levying  and  receiving  them  are  acts  of  ordinary  administration  :  but  here  the 
question  is  as  to  principal  sums.  I  do  not  see  that  the  Court  can  interfere ; 
and,  indeed,  why  should  we  interfere  when  there  may  be  a  danger  to  the  minor, 
and  when  he  may,  without  danger,  act  by  his  curators  ? 

^  Braxfield.  In  the  civil  law,  a  man  does  net  pay  safely  to  a  minor,  if  he 
pays  voluntarily :  could  it  be  the  meaning  of  that  law  that  a  minor  should  have 
the  power  of  taking  decreet,  causa  non  cognita  ? 

MoNBODDO.  If  that  be  the  Roman  law,  I  have  forgot  it.  A  man,  by  that 
law,  might  have  paid  voluntarily  to  a  minor^  without  curators,  and  would  Uave 
been  perfectly  safe  in  so  doing. 

Kaihes.  The  judges  of  the  Court  of  Session  are  the  guardians  of  all  minors. 
A  minor  wishes  to  sell  his  estate ;  he  may  do  it,  but  with  risk  to  the  purchaser : 
the  purchaser  hesitates  in  paying ;  will  the  Court  blindly  interpose,  and  ordain 
the  money  to  be  paid,  although  there  should  be  a  certainty  of  its  being  to  be 
instantl V  squandered  ? 

On  the  1st  August  178^>  ^*  The  Lords  found  that  the  Court  ought  not  to  in- 
terpose to  authorise  payment  to  Kirkman,  a  minor  without  curators ;  but  re- 
mitted to^  the  Ordinary  to  hear  parties  on  the  offer  of  finding  security/* 
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Act.  R.  Cullen.    Alt.  H.  Erskine. 

Reporter 9  Elliock* 

Diss.  Stonefieldy  GardenstODi  Monboddo. 


1782.    August  8.    Douglas  Heron  and  Company  against  John  and  Hugh 

Parker. 

COMPETITION. 


Difponeei  m-Mcnritywith  the  disponer^a  personal  creditors,  who  had  executed  a  poindiDgef 

unripe  crope. 

{Fac.  Coll  IX.  135 ;  Diet.  2868.] 

Braxfield.  It  is  not  much  disputed,  that,  in  a  poinding  of  the  ground,  there 
would  be  a  right  to  the  crop  ;  but  it  is  said  that  this  is  a  right  of  annualrent. 
It  is  an  infeftment  of  annualrent,  and  also  gives  a  disposition  to  the  lands  them- 
selves,  and  so  a  poinding  of  the  ground  is  competent.  The  real  creditor,  in 
such  a  case,  is  preferable  to  the  personal.  In  the  case  of  Dr  Webster^  it  was 
found  that  an  infefler  in  annualrent  might  come  in  and  claim  a  preference  over 
a  personal  creditor  as  torents  of  tenants.  I  do  not  see  what  dimrence  it  makes 
that  the  heritor  himself,  and  not  the  tenants,  is  in  possession.  It  is  admitted 
by  the  respondents,  that  there  could  be  no  poinding  of  the  ground,  because  no 
rent  was  due.  This  of  itself  shows  that  the  creditor-infefter  had  a  right  to  se- 
questrate. 

Gardenston.  I  found  my  judgment  on  this  simple  proposition,  that  an  in- 
feftment in  security  goes  to  rents,  but  not  to  crops.  A  man  may,  by  industry, 
make  the  produce  of  the  ground  ten  times  the  value  of  the  rent. 

Kaimes.  There  is  a  material  difference  between  the  tenant  and  the  proprie- 
tor. ■  For  the  tenant  is  not  debtor,  but  ihe  proprietor  is. 

Monboddo.  A  poinding  of  the  ground  could  not  take  place,  because  no  in- 
terest was  due.  The  creditor-proprietor  under  reversion  had  his  remedy,  both 
by  affecting  the  rents  and  by  removing  the  reverser,  and  entering  into  posses- 
sion.   This  sequestration  creates  a  hypothec,  which  a  creditor  cannot  have. 

Kennet.  In  the  case  of  Dr  Webster  the  only  thing  done  was  to  prefer  to 
the  rents  in  media. 

On  the  8th  August  1782,  "  The  Lords  preferred  Douglas  Heron  and  Com^ 
pany  ;"  altering  their  interlocutor  of  2d  March  1782. 

.Act.  Hay  Campbell.    Alt.  A.  RoUand. 
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1782»  November  20.  Robert  Johkston  against  The  Honourable  William 
MoRDAUNT  Maitland  Rod  The  Earl  of  Lauderdale,  his  Administra- 
tor in  Law. 

MINOR. 

A  minory  who  had  a  commission  in  the  army,  found  liable  for  various  articles  bought  by  him, 
although  the  persons  liable  by  law  to  aliment  him  could  not  have  been  obliged  to  pay 
for  them. 

\lFac.  Coll.  IX.  107 i  Diet.  9036.] 

Hailes.  It  is  nothing  to  the  purpose,  in  this  process,  that  the  Earl  of  Laa<- 
,  derdale  has  already  paid  the  debts  of  his  son  to  the  extent  of  L.300  sterling. 
Mr  Johnston  does  not  ask  payment  of  his  account  from  Lord  Lauderdale.  Much 
pains  has  been  taken  to  represent  the  furnishings  by  Johnston  to  Mr  Maitland 
as  being  mere  trash  and  trumpery.  I  have  carefully  analyzed  the  account :  I 
see  many  trifles  in  it,  but  they  are  such  as  young  men  of  quality  use :  The  ar- 
ticles are,  in  general,  small ;  and  one  half  of  the  account  consists  of  implements 
for  fowling.  The  furnishings  are  not  at  the  rate  of  a  shilling  per  day.  There 
are  2^  few  exceptionable  articles  which  require  explanation,  if  any  explanation  is 
demanded. 

President.  There  is  a  difference  betweien  a  minor  injamilia^  and  a  minor 
who,  by  having  a  commission  in  the  army,  is,  in  a  manner,  forisfamiliated.  The 
furnishings  are  such  as  a  young  officer  of  the  army  would  properly  wish  tohaVe; 
and  it  would  have  been  improper,  either  for  Johnston  to  have  asked  the  fa- 
ther's leave  to  furnish  them,  or  for  Mr  Maitland  to  have  gone  to  his  father 
and  asked  money  to  purchase  them.  Decreet  ought  to  go  for  the  articles,  un- 
less they  can  be  objected  to  as  improper. 

Braxfield.  Shopkeepers  may  sell  lawful  articles  to  a  minor,  for  ready 
money,  but  not  on  credit.  ' 

JusTiCE-CLERK.  The  account  is  composed  of  such  articles  as  it  was  fit  and 
proper  for  a  young  officer  to  have. 

Gardenston.  The  furnishings  are,  in  general,  proper.  There  may  be  some 
trifles  that  are  exceptionable ;  but  here  we  have  a  good  rule  from  the  Roman 
law,  De  minims  non  curat  prcetor.  It  is  not  consistent  with  the  dignity  of  a  su- 
preme court  of  justice  to  canvass  the  expenditure  of  sixpences  and  shillings. 

EsKGROVE.  1  do  not  regret  that  this  case  has  come  into  Court.  It  may  be 
a  lesson  to  shopkeepers  not  to  be  rash  in  furnishing  articles  from  day  to  day  to 
minors,  without  intorming  parents.  A  minor  ought  to  pay  for  proper  furnish- 
ings. 

On  the  20th  November  1782,  '*  The  Lords  advocated  the  cause,  repelled  the 
defences,  and  found  expenses  due." 

Act.  Henry  Erskine.    Alt.  G.  Ferguson. 

Reporter^  Gardenston. 
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1788.    Nowmber  SO.    Alexander  Ramsat  agmntt  George  Rmwbtbon. 

ARBITRATION. 
Award,  thoi]|^  signed  by  the  arbiters,  and  dsHrered  to  their  clerks,  may  be  altered  by  them. 

IFac,  Coll.  IX.  171 J  Diet,  653.] 

Braxfield.  Arbiters  may  draw  up  and  sign  twenty  decreets-arbitral,  and 
successively  cancel  every  one  of  them.  An  arbiter  does  nothing  effectual  until 
he  either  delivers  or  registers  his  decreet. 

Hailes.  The  error  in  the  suspender's  argument  lies  here  :  He  supposes  that 
the  clerk  to  a  submission  is  the  servant  of  the  parties  submitters ;  ana  that  the 
lodging  a  decreet-arbitral  with  him  is  the  same  thing  as  delivering  it  to  the 

Earties :  but  that  is  not  the  case.     The  clerk  is  the  servant  of  the  arbiters,  and 
is  possession  is  their  possession. 

On  the  20th  November  1782,  "  The  Lords  found  the  letters  orderly  pro- 
ceeded ;"  adhering  to  Lord  Braxfield's  interlocutor. 
Act.  Charles  Hay.    AU.  Sir  John  Ramsay. 


1782.    November  ^l.    Katharine  and  Barbara  Wallace  against  Wilj^iau 

Wallace. 

WRIT. 

A  miflsiTe  letter  not  holograph,  contaiiiiDg  an  oblimtion  of  relief,  is  not  a  ground  of  action, 

though  the  subscription  be  juoictally  acknowle^ed. 

{^Faculty  Collection,  IV.  109 ;  Diet.  17,056.] 

Braxfield.  Writing  is  essential  to  cautionary  obligations ;  and  whenever 
writing  is  necessary,  no  acknowledgment  of  subscription  will  serve  to  supply  le- 
gal imperfections  in  the  deed. 

Fbesident.  The  petitioqer  quotes  many  decisions ;  and  ^  it  must  be  con- 
fessed that  the  Court  wavered  as  to  tiiis  point.  But  the  later  dedaons  support 
Lord  Braxfield'a  opinion. 

Hailes.  Lord  Coalston  combated  long  that  opinion ;  but  at  length,  with 
great  candour  and  propriety,  he  yielded. 

On  the  21st  November  1782,  "The  Lords  assoilyied  }*'  adhering  to  Lord 
Braxfield's  interlocutor. 

For  the  petitioner,  G.  B.  Hepburn. 
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178ft.    Deo^nbet  S.    Michabi.  Mabshau.  agaimt  John  Caim  and  Othsiuu 

BOROVGH  ROYAL. 

« 

A  Complaint  agaimt  a  Borough  Election,  commeneed  in  due  times  may  be  moaeented  after 

two  calendar  monllm  from  the  aubeequept  election  have  elapaed. 

IFac.  CoU.  iX  115  j  Diet.  18870 

GABDfiNSTON.  The  defence  is  indecent  A  regular  complaint  is  brought, 
and  yet  it  ia  said  that  the  Court  cannot  judge  of  it  because  no  consequences 
can  follow  from  their  judgment !  I  am  not  oi  that  opinion.  Great  consequences 
must  follow.  If  the  election  178 1  is  void»  the  actings  of  the  magistrates  elected 
in  1781  must  be  void.  We  are  not  called  to  judge  of  the  validity  of  the  elec- 
tion 1782 ;  but  we  must  try  the  complaint  betore  us  as  to  the  election  1781.  In 
the  complaint  there  is  a  conclusion  for  costs,  and  there  is  also  another  conclu- 
sion, which  no  subsequent  election  can  set  aside,  ''  for  such  relieP'  as  the  Court 
shall  see  cause  to  give.  There  may  and  ought  to  be  a  fine  against  the  offenders : 
the  bribe  bargained  for  was  great }  and  at  this  season  the  necessities  of  the  poor 

are  ^reat.^ 

Braxfield.  By  the  statute  1 6  Geo.  !!•  proceedincs  at  common  law  were  • 
superseded,  and  proceedings  must  be.  according  to  the  statute.  Hence,  the 
judgment  of  the  House  of  Peers,  in  the  case  of  Anstruther,  was  right  The 
coroplainers  there  had  the  statutory  remedy,  which  they  did  not  use  in  a  pro* 
per  manner.  But  the  question  is.  How  that  judgment  can  apply  to  the  present 
case?  A  complaint  is  r^ularW  brought :  suppose  the  fact  to  be  that  all  the 
complainers  are  turned  out  at  Michaelmas  1781.  By  dilatory  defences  and  ap- 
peals, the  cause  is  hang  up  till  afler  Michaelmas  1782,  The  complainers  have 
no  right  by  statute  to  complain  of  that  election,  and  so^  by  the  defender's 
argument,  he  who  protracts  the  determination  of  a  cause  is  sure  to  win  it :  if 
so,  nothing  but  want  of  money  can  make  a  cause  to  be  lost  This  was  not 
the  meaning  of  the  statute*  That  statute:  did  not  m^an  to  abrogate  the  prin- 
ciples of  the  law  of  iSfcbtland :  it  prescribes  ihe  form  of  actions,  but  it  says  no- 
thing as  to  their  consequences.  It  is  an  universal  rule  that  resoluto  jure  dan* 
tis,  resolvitur  jtts  accipientis  /  and  there  was*  no  need  for  the  legislature  to  de- 
clare this  principle.  Another  principle  is,  pendente  lite  niJul  innovandum.  The 
defender  cannot  make  the  conaition  of  the  pursuer  worse  than  it  was.  I  should 
incline  to  think  that  if  the  only  question  were  as  to  costs,  the  cause  could  not 
proceed,  for  the  costs  have  already  been  offered  back, — no  good  ^gn  of  the 
goodness  of  the  eause. 

MoNBODDO.  If  all  the  council  had  been  corrupted,  would  it  have  been  said 
that  no  action  lay  at  common  law  ? 

Hailes.  We  must  not  suppose  the  defenders  are  guilty  until  they  are  proved 
to  be  guilty :  so  the  question  of  inflicting  penalties  is  premature.  fThis  alludes 
to  Lord  Gardenston's  hasty  determination.]    It  is  obvious  that  ue  defenders 
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have  been  lying  in  wait  for  defence  that  they  now  make.  Under  various  excuses^ 
they  put  on  their  answers  from  day  to  day  ;  but,  just  as  two  months  had  elapsed 
after  a  new  election,  they  lodged  their  answers,  and  objected  that  the  comjHaint 
could  not  now  be  effectually  heard  and  determined.  If  this  is  law,  it  is  plain 
that  he  who  has  money  enough  and  art  enough  to  keep  back  a  cause  for  a  year, 
wins  it,  and  may  sit  down  and  enjoy  the  fruits  of  his  own  wrong.  At  any  rate, 
'  the  question  here  cannot  be  limited  to  costs ;  for,  supposing  that  the  detenders 
should  be  found  guilty,  there  may  be  a  fine  imposed  as  weu  for  the  cause  itself 
as  for  the  conduct  of  the  cause,  and  there  may  be  a  notification  of  the  judgment 
to  the  public  at  large«  Besides,  the  cause  must  go  on ;  for,  if  it  is  dismissed, 
the  derence  of  those  men,  who  hardly  pretend  to  innocence,  must  be  defrayed 
out  of  the  revenues  of  this  unhappy  burgh. 

EsKOROVE.  There  is  a  doubt  proposed  to  the  competency  of  this  complaint : 
as  to  the  relevancy  there  is  none.  It  is  objected,  that,  by  the  intermediate 
Michaelmas  election,  not  complained  of,  res  devenit  in  alitan  camm.  Nothing  is 
said  against  the  complainers ;  but  it  is  said  that  the  parties  complained  upon 
have  frustrated  the  complaint.  This  is  singular :  the  maxim,  pendente  lite  nihil 
innovandum,  is  applicable  to  every  case.  If  the  first  electiort  was  brought  about 
by  bribery,  so  also  was  the  second:  can  the  continuation  of  a  wrong  protect  its 
authors  ?  We  are  not  to  inquire  at  present  what  will  be  the  consequences  of 
reducing  the  first  election.  The  principle,  resoluto  jure  dantis,  &c.  is  not  sba- 
ken,  nor  was  it  meant  that  it  should  be  shaken,  by  any  statute.  The  case  of 
^Anstruther^  determined  in  the  House  of  Lords,  does  not  apply  to  this  r  for  there 
a  complaint  was  exhibited,  and  cast  on  informalities;  then  an  action  was 
brought  at  'common  law  after  the  two  months,  but  it  still  related  to  things 
that  fell  under  the  statute,  and  which  might  have  been  tried  under  the  statute, 
had  the  complainers  laid  their  complaint  properly.  Here  the  complainers  sought 
their  remedy  in  the  right  form,  ana  no  exception  is  taken  against  the  complaint 
It  is  only  said,  that  the  defenders  have,  by  their  ovm  delays,  rendered  the  com- 
plaint elusory,  and  won  their  cause  without  a  hearing. 

Justice-Clerk.    Much  has  been  said  prematurely..    I  am  indifilerent  as  to 
consequences :  I  must  go  on  as  the  law  directs. 

On  the  6th  December  1782,  **  The  Lords  repelled  the  preliminary  objection, 
and  allowed  a  proof  of  the  complaint.'^ 

Act.  R.  -Dundas,  Hay  Campbell,  R.  Blair.    Alt.  A.  Wight 

The  President,  who  was  not  in  Court  at  the  jndgment,  took  an  opportunity 
of  expressing  his  approbation  of  it. 
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178^.    January  23.    Earl  of  Eolinton  agmnst  Earl  of  Lauderdale. 


COMPETITION. 

la  a  Competition  between  the  singolftr  snecessor  of  a  reveriBer,  entitled  to  redeem  upon  ail 
elusory  preBtation,  and  the  heir  of  the  nominal  fiar,  the  ^gular  successor  pre» 
•&rred. 


IFac.  ColL  IX.  124 ;  JOict.  3864.] 

Braxfield.  Lord  Lauderdale  produces,  ^  his  title,  a  charter  and  infeftment 
in  1642,  together  with  a  charge  to  enter  heir  to  his  predecessor ;  but  he  does 
not  all^e  any  possession.  This  is  no  better  than  if  the  charter  had  been  granted 
yesterday.    A  recent  charter,  without  its  warrant,  is  good  for  nothing :  the 

frogress  on  the  other  side  is  sufficient.  As  to  the  other  points  of  the  cause : 
n  modem  times,  when  a  man  executes  a  settlement,  ana  yet  means  to  keep 
his  estate  in  his  own  power,  he  reserves  liberty  to  alter :  without  exercising  this 
faculty  he  may  contract  debt,  and,  if  he  commits  treason,  he  will  forfeit.  In 
Lord  Lovat's  case,  the  nominal  fee  was  in  the  son,  but  the  substantial  right 
was  found  to  be  in  the  father.  A  donation,  made  by  a  husband  to  a  wife,  will 
be  good  if  not  revoked,  and  yet  it  will  Berve  no  purpose  if  the  husband  catk-^ 
tracts  debts,  for  then  the  creditors  of  the  husband  will  be  preferable.  Lord 
Abercom  conveyed  lands  and  patronages  to  Lord  Lauderdale,  redeemable  for 
SO  merks ;  the  substantial  fee  was  in  Lord  Abercorn,  and  the  order  of  redemp- 
tion  was  a  mere  form.  If  an  order  was  to.  be  held  necessary,  I  should,  post 
tantum  temporis^  presume  that  it  was  used.  The  case  of  a  wadsetter  is  very 
different,  for  the  substantial  ri]^ht  is  in  him,  and  he  must  be  denuded.  I  should 
be  sorry  to  see  real  property  in  the  law  of  Scotland  dance  backward  and  for- 
'ward. 

Justice-Clerk.  All-the  rest  of  the  estate  conveyed  to  Lord  Lauderdale  in 
1642  has  been  possessed  iti  consequence  of  different  progresses  from  Lord 
Abercoiii,  and  I  cannot  suppose  this  solitary  patronage  to  be  in  a  different  si- 
tuation. 

EsKORovE.  I  doubt  as  to  Lord  Braxfield's  doctrine  concerning  a  charter 
and  infeftment  without  possession,  more  especially  as  Lord  Eglinton  does  not 
produce  the  original  disposition  any  more  than  Lord  Lauderdale  does,  and  that 
the  one  claimant' can  no  more  plead  possession  than  the  other.  The  letter  of 
reversion  is  good,  because  there  is  no  improbation  proponed.  Lord  Eglinton^s 
right  is  good  in  time  coming,  but  my  only  doubt  is  as  to  its  efiect  before  he 
claimed  it;  and  I  think  that  the  presentation,  given  by  Lord  Lauderdale,  must 
"be  effectual  as  to  this  vice. 
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Haileb.  That  cannot  be ;  for  then  the  Court,  deciding  against  Iiord  Lau- 
derdale,  would  give  him  ail  the  effects  of  a  favourable  judgment  Tie  inter- 
locutor  of  the  Ordinary  could  not  mean  that  Lord  Lauderdale  should  have  any 
right,  after  evidence  of  a  reversion  used ;  and  Lord  Eglinton  would  have  used 
that  order  directly :  so  that  Lord  Lauderdale^  right  could  never  have  gone  be- 
yond this  vicef. 

President.  The  disposition  by  Lord  Abercom  to  Lord  Angus  carried  the 
real  right  to  him  and  his  successors.  If  an  order  of  redemption  is  necessary,  the 
right  is  in  Lord  Lauderdale ;  but,  post  tantum  temporis,  I  will  nresume  that 
such  order  was  used.  From  the  circumstances  of  the  cas^  I  would  allow  a  de- 
clarator of  trust  in  consequence  of  the  disposition  to  Lord  Angus  and  the  long 
taciturnity. 

On  the  23d  January  1783,  ^<  The  Lords  preferred  Lord  Eglinton,  and  de- 
cemed  in  his  declarator ;"  altering  the  inteilocutor  of  Lord 

For  Lord  Lauderdale,  Ilay  CampbelU    Alt.  A.  Wight. 


1783.    Fstruary  6.    Axbzanbeb  Lesley  against  John  Stuaat. 


PRISONER. 

AelofGfsee,  whether  if|ilieBUe  to  penN»8  impriflcniad  £ir  penalties  inposedfov  wtewnXf 

of  the  Revenue  ? 


{Faculty  CoOectioth  IX.  140  ;  JXctionartf,  11,817.] 

Braxfield.  It  is  a  malum  inse  to  counteract  a  statute.  This  is  a  species 
of  smuggling  on  which  punishment  has  been  inflicted  $  so  the  case  falls  not 
within  the  Act  1696. 

President.  The  fine  does  not  come  in  place  of  the  license :  the  sum  paid 
for  the  license  goes  to  the  public,  the  fine  to  the  king's  privy  purse.  The  case 
of  Burnet  is  nothing  to  the  purpose :  all  that  was  found  in  that  case  was,  that 
certain  revenue  preferences  did  not  extend  to  Scotland.  I  never  heard  that 
the  king  was  liable  topay  aliment. 

Justice-Clebk.  Tne  fine  is  merely  a  penalty  for  offence :  the  form  of  pro- 
secution makes  no  difference ;  there  are  maqy  penaltiea  recovered  before  Jus- 
tices of  Peace,  by  horning  and  caption. 

EsKGROVE  No  aliment  is  due  when  the  imprisonment  is  for  payment  of  a 
fine ;  but  there  may,  when  for  damages  arising  at  delicto. 

Gardenston.  In  England,  the  imprisonment  is  for  three  months  3  how  then 
can  it  be  perpetual  in  Scotland  ? 


1 
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Pbbsidest.    That  is  owing  to  a  blunder  in  the  statute  (drawn  by  Mr  Hume 
Campbell ;)  there  should  not  have  been  any  distinction. 
'  Ston6Fieu>.    There  is  an  intentional  difference  in  the  statute  between  the 
two  nations,  for  the  penalty  is  double  in  England  from  what  it  is  in  Scotland. 

On  the  6th  February  1783,  <<  The  Lords  found  that  the  prisoner  was  not 
entitled  to  an  aliment'' 

For  Lesley,  R.  H.  Cay.    Alt.  A.  Murray. 

EepoTter^  Stonefield. 


178&    February  M.    Mr .  Jaifss  Mubdock  (Ofgamst  Albxahdbb  Gordon  of 

Culvennan. 


PATRONAGB. 

Foandf  thai  ibs  Patrooagss  of  Onirehts  came  not  mder  the  gspgral  Act  of  Annftyatimi 

in  1587. 


IFac.  ColL  IX.  1*^}  Diet.  9942.] 

Braxfield.  In  the  times  of  popery,  there  was  no  presentation  or  collation 
to  the  churches  belonging  to  monasteries :  the  chaige  was  supplied  by  the  monks 
themselves  to  whom  the  church  belonged.  In  15879  the  church  in  question 
had  no  patroB :  such  churches  were  rendered  patrtmate  by  the  statute  1592 ; 
and  hence  it  follows  that  this  patronage  was  not  annexed  in  1587*  As  to  the 
general  question ;  patronages  are  not  comprehended  under  the  Act  1587, 
neither  in  the  words  nor  in  the  spirit  of  the  law*  These  patronages,  that  for- 
merly belonged  to  the  Romish  clergy,  fell  to  the  Crown  as  Inma  vacantia.  The 
statute  meant  to  prevent  dilapic&tion  of  the  Crown's  patrimony,  but  pa- 
tronages had  no  patrimonial  value.  Yet  some  patronises  might  have  been  an- 
nexed by  the  Act  1587,  as,  when  patronages,  belonging  to  churchmen,  were 
annexed  to  baronies,  tiien  tbev  would  go  along  with  the  baronies  and  continue 
annexed.  It  is  said,  ^*  that  tnere  is  no  warrant  for  the  charter ;''  the  Crown 
has  no  r^ht  to  grant  away  an  estate  in  competition  with  other  claimants,  but 
no  warrant  is  necessary  when  the  Crown  grants  away  a  right  of  its  own.  The 
charter  is  under  the  great  seal :  a  charter,  proceeding  on  a  cachet^  gives  no 
new  right,  for  the  Exchequer  cannot  alienate  the  Crown^s  patrimony.  This 
charter  bears  date  prior  to  the  Union  of  the  two  crowns.  In  those  days  there 
was  no  cachet ;  everv  charter  was  signed  by  the  king.  When  I  see  a  charter 
in  1593f  I  conclude  that  it  must  have  proceeded  on  a  sign-manual.    Possession 
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has  followed,  so  far  as  regards  the  lands  resigned.    It  is  said  that  there  has 
been  no  possession  :  That  is  a  mistake ;  for  the  charter  ffrants  the  feu^duties 
owing  by  Douglas  to  the  abbey,  and  makes  him  vassal  of  the  Crown,  paying 
the  reddendo  due  by  the  abbey  to  the  Crown :  the  only  thing  not  possessed 
was  the  patronage,  and  of  that  there  are  many  examples.     The  next  questioa 
is,  Supposing  this  to  have  been  annexed  property,  query^  Whether  was  it  pro- 
perly dissolved?    The  charter  1621  ought  to  be  laid  out  of  the  question:  if  ' 
the  grant  1593  be  good,  there  is  no  occasion  to  resort  to  the  charter  1621.    I 
think  that  the  subsequent  dissolution  in  I6I7  is  good.     The  Legislature  re- 
solved that  the  dissolution  should  be  previous  to  the  grant,  but  the  Legislature 
could  not  bind  up  itself.     In  this  case  there  was  will  and  there  was  power.  In 
the  case  of  the  jurisdictions  in  the  year  17^8,  some  claims  were  sustained  on 
jurisdictions  granted  contrary  to  the  prohibitions  in  the  statute  of  James  IL, 
because  they  had  been  confirmed  in  Parliament.     The  ratification  is  useless  as 
to  private  parties :  if  it  is  not  good  as  to  the  Crown,  for  what  purpose  was  it 
obtained  ? 

Justice-Clerk.    At  the  Reformation  the  whole  patrimony  of  the  Romish 
church  fell  to  the  king ;  hence  there  resulted  a  rignt  of  presenting,  for  the 
king  could  not  serve  the  cure  in  person.     I  always  thought  that  patronages  fell 
under  the  act  of  annexation,  as  being  a  temporality  capable  to  be  enjoyed  by 
laics  as  well  as  ecclesiastics.  The  Act  of  Annexation,  1587,  holds  all  the  clauses 
in  the  Act  of  James  II.,  concerning  the  annexed  property,  to  be  repeated  in 
it :  to  make  a  dissolution  good,  there  must  be  a  previous  decreet  of  Parliament. 
Strange  if  the  Legislature  annexed  the  rights  of  the  Romish  church  to  the 
Crown,  and  yet  omitted  patronages  which  it  has  always  been  anxious  to  reserve 
to  the  Crown.     I  think  that  the  grant  1503  is  void,  as  being  of  annexed  pro- 
perty :  How  is  it  supported  ?     By  an  Act  1617,  which  is  called  an  act  of  disso- 
lufion,  but  which  bears  to  be  a  ratification.     It  is  a  private,  not  a  public  act, — 
not  capable  of  hurting  the  Crown.     The  Act  1621  is  sufficient  to  clear  the  sub- 
ject of  any  demand  for  former  casualties ;  but  it  is  no  farther  valid.     No- 
thing can  show  the  sense  of  the  nation  more  strongly  than  the  applications 
occasionally  made   in  Parliament  for  obtaining  previous   dissolutions    of  the 
annexed  property.      This  patronage,  if  annexed  property,    was   carried  off 
by  the  Act  1633.   The  grant  by  King  Charles  I.,  in  1633,  expressly  bears  this 
patronage.     From  that  time  it  became  a  mensal  church  of  the  Bishop  of  Edin- 
burgh. 

MoNBODDO.  The  grant  1593  is  of  the  patronage  and  of  the  teinds.  This 
would  have  been  nothing  had  possession  followed  on  a  later  grant ;  but  there 
is  no  evidence  of  such  possession.  As  to  the  act  of  annexation,;  1587»  patron- 
ages are  not  comprehended  in  it.  To  say  nothing  of  the  authorities  of  law- 
yers, patronages  by  religious  houses,  in  the  days  of  Popery,  implied  cure  of 
souls ;  but  that  was  not  the  case  afler  the  Reformation. 

EsRGROVE.  All  depends  on  the  grant  1593 :  it  is  not  liable  to  any  excep- 
tion. Lord  Stair,  when  he  speaks  of  patronages  being  annexed  by  the  Act 
1587,  has  in  view  the  case  of  special  church  benefices  annexed,  as  in  the  case 
o€  Dunfermline,  in  1593.  The  Act*  1587  goes  to  emoluments,  not  to  a  right  of 
patronage,  which  has  no  emoluments.     Besides,  the  act  of  annexation  could 
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not  limit  the  power  of  the  legislature.  It  mi^ht  limit  the  mode  of  exercising 
that  power,  by  making  the  dissolution  precede  the.  grant,  and  yet  not  limit  the 
power  itself.  The  Act  16S3  only  affects  grants  against  law :  it  had  no  view  to 
hurt  the  right  of  individuals. 

On  the  22d  February  178S,  "  The  Lords  preferred  Mr  Gordon  /*  adhering 
to  the  interlocutor  of  Lord  Ankerville. 

Act.  liar  Campbell.    Alt.  R.  Dundas. 

Diss.  Alva,  Justice-Clerk,  Hailes. 


1789.    February  25.    Mrs  Mabgaret  Johnston  against  William  Dobie  and 

Othebs. 


HERITABLE  AND  MOVEABLE. 

'Window-frames,  doors,  and  the  like,  found  within  a  hoose,  when  a-bnilding,  bat  not  yet 

fixed  to  their  proper  places,  belong  to  the  Heir. 


IFac.  ColL  IX.  156  j  Diet.  5443.] 


Gabdenston.  We  know  no  moveables  that  are  heritable  except  heirship 
moveables.  If  you  give  a  subject  to  the  heir  hy  implication,  you  must  do  the 
same  as  to  the  executors.  Thus,  a  bargain  for  selling  wood  would  go  to  the 
executors,  though  not  a  stick  sold.  Wise  men  lay  in  all  materials  before  they 
begin  to  build.  Do  all  those  materials  belong  to  the  heir  ?  In  support  of  my 
opinion,  there  are  strong  texts  in  the  civil  law,  and  a  passage  of  Erskine  in 
point. 

Bbaxfield.  I  am,  in  general,  of  the  opinion  of  the  interlocutor.  In  many 
cases  we  get  much  light  from  the  civil  law  :  but  we  cannot  in  a  case  like  this ; 
for  the  distinction  of  beritable  and  moveable  was  not  known  in  that  law.  The 
texts  quoted  relate  to  questions  betwixt  seller  and  purchaser.  The  solid  prin- 
ciple in  the'  law  of  Scotland  is,  that  things  moveable  in  their  nature  may  be 
heritable  destinatione^  such  as  bonds  to  heirs  and  bonds  with  substitutions*  On 
the  other  hand,  wadset-money,  after  requisition,  becomes  moveable,  because 
such  is  the  will  of  the  party.  When  materials  are  adapted  to  a  particular  he- 
ntable  use,  if  they  do  not  go  to  the  heir  they  may  become  gooa  for  nothing. 
Here  intention  is,  in  great  measure,  carried  into  execution. 

Eskobove.  Intention  alone  is  nothing ;  but,  wherever  there  are  overt  acts, 
I  cannot  depart  from  the  sense  of  the  parties. 

Justice-Clebk.    Materials  may  be  collected^  and  yet  the  work  never  exe- 
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cuted :  but  here  there  is  a  distinction, — ^the  house  is  built,  and  the  materials 
have  been  adapted  to  the  building.  If  thcj  do  not  go  to  the  hdr,  they  will  be 
lost  to  every  one  else,  for  they  are  fitted  to  the-4iouse,  J^pcre  mamffacto;  and 
so  the  subject  of  the  succession  would  he  diminishedL  Inere  is  no  danger  of 
leaving  things  ambiguous.  If  the  rule  of  law  is,  that  ev^  thing  moveable 
goes  to  the  executor,  every  partition  taken  down  will  op  to  the  executor.  If 
the  proprietor  dies  before  such  a  partition  is  replaced,  that  indeed  would  make 
the  law  ambiguous. 

On  the  25Ui  February  1783,  *'  The  Lords  found  that  the  materials  destined 
for  the  house  fall  and  belong  to  the  heirs*at^law  ;'*  vaiying  the  interlocutor  of 
Lord  Alva. 

Act.  3.  Morthland.    AU.  R.  Dundas. 


1783.    March  1.    James  Murray  of  BnouonroN,^  and  Others,  Creditors  of 

James  Laurie  of  Redcastle,  against  Joseph  M'Whan. 

PACTUM  ILUCnVM. 
Combination  of  intended  Offerers  at  a  Pablic  Sale. 

\Faculty  Collection,  IX.  164 ;  Dkt.  956?.] 

Braxfield.  Here  is  an  unlawful  combination  to  prevent  the  exposer  from 
getting  the  fiill  value  of  the  subject    The  sul^ect  ought  to  be  set  up  again  to 

sale. 

MoNBOi>DO.  There  is  no  roup  when  there  is  no  competition  of  bidders* 
[This  proposition  is  crude.]  The^rvor  Ucitantium  is  prevented  by  such  com- 
bination. 

President.  Over  and  above  the  price  paid,  there  is  here  a  sum  of  money 
given,  which  would  have  gone  to  the  creditors  had  the  sale  been  fair. 

On  the  1st  March,  1783,  "  The  Lords,  on  a  summary  petition,  found  that 
the  combination  was  illegal,  and  that  the  sale  must  be  set  aside :  found  the 
respondents  liable  in  expenses  of  process,  and  also  in  the  expenses  to  be  in* 
curred  in  the  new  sale." 

For  the  petitioners, — Ad.  Rolland.    Act.  Hay  Campbell. 
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1783.    June  17.    Mrs  Jeak  Donaldson  against  Jaues  Hat  of  Seggieden 

and  his  TuTOBS. 

HUSBAKD  AND  WIFE. 

Found  that  the  sums  doe  to  the  Child  of  a  Mmister,  under  the  Aet  estaUishfaig  a  Fund  for 
.  their  Widows  and  Children,  though  declared  by  the  Act  not  to  be  arrestable,  do  yet 
fall  under  ihejus  maritif  and  may  be  attached  for  Debts  of  the  Husband  of  such 
Chad. 

IFac.  CoU.  IX.  168 ;  Dkt.  5949.] 

Gabdenston.  Suppose  that,  instead  of  this  sum  provided  by  statute  to  the 
minister's  children,  tnere  had  been  a  bond  simply  alimentary :  is  it  possible  to 
suppose  that  an  alimentary  bond  would  not  have  gone,  jure  maritif  to  the  hus- 
band, whose  duty  it  is  to  aliment  ? 

Hailes.  The  pursuer  misunderstands  the  meaning  of  the  Act  of  Parliament 
It  is  said  that  this  provision  shall  not  be  arrestable  i  that  is,  that  it  shall  not 
be  arrestable  in  the  hands  of  the  Collector  of  the  Widows'  Fund,  which  is  say- 
ing, in  other  words,  that  the  Collector  shall  not  be  put  under  the  necessity  of 
bringing  a  multiplepoinding  on  every  competition  of  arresters.  After  the  mo- 
ney is  once  paid  to  the  minister's  children,  I  do  not  see  how  the  money  can  con- 
tinue not  anectable  by  arrestment ;  for  how  can  that  money  be  distinguished 
from  any  other  ?  But,  granting  it  to  be  incapable  of  being  arrested^  it  is  still 
assignable^  and  so  the  statute  says ;  and  marriage,  no  doubt,  is  a  legal  assig- 
nation. As  to  the  objection,  that  the  money  was  not  exigible  till  after  the  time 
at  which  the  husband  died,  there  is  nothing  in  it ;  for  the  money  was  due,  and 
so  fell  under  the  jt^  mariii.  And  the  argument  proves  too  much  ;  for  it  fol- 
lows from  it,  that,  if  Mrs  Jean  Donaldson  had  died  before  the  money  became 
Bxigible,  it  would  have  been  lost  to  her  heirs ;  which  is  just  the  reverse  of  what 
the  statute  intended. 

SwiNTON  doubted,  from  some  refined  interpretation  of  the  statute. 

On  the  17th  June  I78S,  <<  The  Lords  found  that  the  ann  and  the  money  due 
by  the  Trustees  of  the  Widows'  Fund  to  the  pursuer  fell  under  her  husband's 
jus  mariti  ;  and  that  the  defender  is  not  accountable  for  those,  except  so  far  as 
may  extend  to  the  interest  due  on  the  balance  of  the  pursuer's  tocher," 

Act.  A.  Ferguson.    Alt.  G.  Ferguson. 

Reporter^  Hailes. 
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I78S.   July  15.    Algxasaek  Fsbguboh  and  Othbm  cgamst  Tbe  MA6iSTJti.TBs 

of  Glasgow. 

BUBGH-ROTAL. 
The  Powers  of  MagietrafeMin  Royal  Bu^Imi  with  regard  to  impoaingBew  Datiea  er  Customt. 


IFac.  Coll  IX.  436 ;  Diet.  1999.] 

Braxfield.  It  is  a  general  practice  for  magistrates  in  royal  burghs  to  levy 
small  customs  at  markets.  The  grants  on  which  such  practice  is  founded  are 
generally  indefinite.  It  is  said  "  that  general  words  import  nothing,  but  that 
they  may  be  explained  by  usage."  How  can  a  possession  be  sanctified  without 
a  title  ?  When  the  Crown  grants  fairs  and  markets,  the  meaning  is,  not  that 
the  representatives  of  burghs,  or  that  heritors,  shall  have  the  power  of  allow- 
ing vivres  to  be  sold,  but  that  they  should  have  a  power  of  regulating  fairs  and 
markets,  and  of  imposing  small  taxations  for  defraying  the  expenses  attending 
such  fairs  and  markets ;  and  therefore  I  cannot  agree  to  the  proposition,  that 
magistrates  have  no  power  to  impose  small  duties  on  potatoes,  because  they 
have  not  been  in  possession  of  le\^ng  such  duties.  If  they  exact  too  much, 
the  Court  may  interpose,  and  modify  them  to  what  is  reasonable.  If  posses- 
sion were  necessary,  I  should  think  that  the  general  practice  of  imposing  duties 
on  all  sorts  oivixxreSy  authorises  the  magistrates  to  impose  the  like  duties  on 
what  may  be  called  new  kinds  of  vivres.  Suppose  i/ams  should  be  imported 
into  Glasgow  for  sale,  would  they  be  exempted  from  duty,  because  a  new  spe- 
cies of  importation  ?  It  is  admitted  that  potatoes  sold  in  the  market  must  pay 
duty.     I  consider  the  whole  royalty  to  be  the  market. 

EsKGROVE.  The  inhabitants  of  Glasgow  have  here  an  interest  separate  from 
that  of  the  community.  When  grants  are  made,  in  favour  of  indniduals,  of 
fairs  and  markets,  a  right  is  given  to  levy  petty  customs  ;  but  I  cannot  be  of 
opinion  that  grants  of  this  nature  to  a  burgh  authorise  the  magistrates  to  con- 
vert the  whole  town  into  a  market  place.  It  was  found,  in  the  cases  of  Inver^ 
ness  and  Aberdeen,  that  all  the  trafficking  burgesses  must  eoncur  in  laying  on  a 
taxation.  The  magistrates  of  Glasgow  saw  this  difficulty,  and  therefore  they 
proposed  to  have  the  aid  of  Parliament  to  enforce  the  taxation ;  but  it  seems 
that  they  got  no  encouragement  to  proceed  on  that  plan.  At  the  constitution 
of  a  burgh,  the  individuals  who  composed  it  agreed  that  such  and  such  cus- 
toms should  be  paid,  and  this  will  be  implied  from  possession  ;  but  nothing  of 
this  nature  occurs  here^  for  the  possession  is  traced  to  its  source,  and  that  is 
not  very  remote.  If  Lord  Braxfield's  doctrine  be  good,  **  that  the  whole  town 
is  a  market,*'  then  every  thing  brought  into  every  house  may  be  taxed.  The 
magistrates  have  more  to  say  as  to  levying  a  tax  on  the  potatoes  brought  to 
their  market. 

MoNBODDO^     If  the  magistrates  have  a  right  to  impose  a  duty  on  potatoes, 
they  may  impose  the  like  on  every  commodity.     If  this  claim  is  well-founded. 
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It  will  be  a  tax  -savere  beyotod  me^te  or  example^  The  qutstion  is  not  abdul! 
what  is  brought  to  the  market,  but  what  is  sold  in  the  streets,  &c*  No  taxation 
can  be  imposed  onlesi^  by  aothority  of  Barliaraenty  by  special  grantsf,  by  ge- 
neral grant,  aa'expliiiiw^d  %';^o9dessioix,^  or  by  the  uoitM  of  the  inha- 
bitants. 

H AiLEs.  It  h  by  cbntiivance  that  persKms  are  allowed  to  s^l  their  good^  in 
the  streets  of  burghs,  for  streets  belong  to  the  public  at  large.  But,  while 
they  are  used  as  markets,  I  d^  ttot  see  why  such  customs  as  are  levied  afr  mar- 
kets may  not  be  levied  in  them.  Thus,  for  exampie,  in  Edinburgh  there  is  a 
market  for  horses,  &c.  in  the  street  called  the  Grassmarket^  and  there  seems, 
no  reason  for  holding  that  that  street  is  anything  else  but  a  market-place,  so 
far  as  horses,  &c.  are  sold  in  it ;  and,  if  so,  where  is  the  hardship  or  impro- 
priety in  levying  customs  there,  any  more  than  there  would  be  in  levying  them 
in  any  close  or.  square  particularly  allotted  by  the  magistrates  fov  the  purposes 
of  a  horse-market  ? 

SwiNTON.  It  is  in  the  power  of  the  magistrates  to  prevent  public  passages 
from  being  incommoded  with  potatoe-carts,  and  the  like  ;  but  tney  cannot  tax 
them.  The  tax  is  exorbitant.  It  is  not  forty  years  old.  Originally  it  was 
l-l60th  part,  and  sixpence  to  the  crier  j  but,  in  the  course  of  less  than  forty 
years,  the^duty  has  increased  to  five  per  cent.  I  cannot  subscribe  to  the  doc- 
trine that  magistrates  have  an  inherent  right  of  taxation^  Liberty  implies  not 
only  an  exemption  from  oppression,  but  also  an  exemption  from  the  possibility 
of  oppression. 

Hendicrlanik  Had  there  been  forty  years'  possession,  I  should  have  consi- 
dered this  as  one  of  the  ancient  telonia.  There  appear  to  have  been  dutjyes 
paid  to  the.  Crown  before  the  institution  of  burghs,  which  duties  were  some- 
limes  granted  to  the  community  at  the  erection,  and  sometimes  reserved  by 
the  Crown.  On  this  footing  I  would  explain  the  original  right  of  taxation 
granted  to  burghs. 

GAaoENSTON.  The  question  is.  Whether  have  the  magistrates  a  right  of 
exacting  customs,  independent  of  immemorial  possession  ?  I  distinguish  -be- 
tween tcuves  and  customs.  Tares  may  be  on  things^  persons,  transactions: 
customs  are  duties  levied  on  con^modities  brought  in  from  the  country.  What 
is  tliis  duty  on  potatoes  ?  Nothing  but  a  substitution  instead  of  a  duty  on 
another  product  of  the  eardi.  If  potatoes  are  brought  in  for  the  sustenance 
of  the  people^  the  quantity  of  oatmeal  brought  in  will  be  smaller.  So  here 
there  is  nothing  but  a  change  in  the  object  of  the  tax,  and  no  additioaat 
burden  laid  on  the  inhabitants,  or  addition  made  to  the  town's  revenueSi. 

Ston£fi£Ld.  Customs  were  introduced  to  protect  the  privileges  of  royal 
burghs.  The  territory  of  Glasgow  is  narrow^  but  that  of  Dumbarton  extends 
for  twenty  miles.  Magistrates  may  levy  customs  even  without  the  aid  of  pos- 
session. 

Kennet.  (/n  the  chair.)  Here  there  is  nothii^  but  a  custom,  like  that 
which  is  levied  on  other  commodities.  The  case  of  InvemesSf  as  also  that  of 
Aberdeen^  related  not  to  a  custom  but  to  a  stent  on  individuals,  which  the 
magistrates  could  not  impose  by  their  own  authority.  This  custom  on  pota- 
toes  is  by  analogy.  Were  maize  or  Indian  corn  to  be  inmorted,  it  oi^ht  to 
pay  diity,  just  as  wheat.  The  quantum  exacted,  if  too  high,  may  be  modified. 
If  potatoes  had  ever  been  brought  into  the  market  duty  free,  something  might 
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have  been  said  for  the  exemption ;  but  that  is  not  the  CMe>  there  has  been 
still  a  use  of  levying. 

Justice-Clerk.  If  it  shall  be  found  that  the  magistrates  have  a  right  to 
levy  duties  at  the  markets,  it  will  be  entire  to  consider  whether  thej  have  a 
right  to  compel  the  sellers  to  repair  to  the  market. 

On  the  15th  July  I78S,  "  The  Lords  repelled  the  defence^." 

Act.  R.  Dundas.    AU.  Hay  Campbell,  &c. 

Diss.  Gardenston,  Braxfield,  Stonefield,  Hailes,  Kennet. 

Hearing ;  concluded  cause. 


1783.    Jufy  15.    James  Rose  Watson  against  Elizabeth  Gordon. 

PAPIST— 

May  succeed  to  a  Lease  of  Lands. 

« 

[^Faculty  Collection^  IX.  1T7  i  Dictionary,  9615.] 

Hailes.  Should  the  legislature  repeal  the  statute  in  question,  I  might  con* 
sider  myself  at  liberty  to  give  my  opinion  on  its  nature  and  tendency..  But, 
until  that  shall  happen,  I  must  consider  it  as  the  Jaw  of  the  land,  and  I  must 
interpret  it  fairly ;  always  remembering,  however,  that  it  is  a  statute  purely 
penal,  and  not  to  be  extended  beyond  its  express  words.  This  statute  is  not 
without  precedent;  for  there  are  edicts  of  Louis  XIV.  of  France,  devised 
against  his  Protestant  subjects,  in  terms  nearly  similar.  There  were  weighty 
reasons  in  I7OO  for  enacting  such  a  statute.  The  wild  expedition  to  Darien 
had  proved  unsuccessful :  the  nation  was  disappointed  and  impoverished :  and 
to  this  the  distresses  of  famine  were  added.  A  nation,  so  circumstanced,  looks 
round  to  discover  the  authors  of  its  misery.  There  can  be  no  doubt  that  King 
William  and  his  ministers  never  approvea  of  the  Darien  expedition,  and  that 
every  thing  was  done  by  the  English  to  prevent  its  success  that  could  be  de- 
cently done.  This  exasperated  the  people  of  Scotland,  and  it  became  necessary 
for  King  William's  ministers  to  do  something  that  might  soothe  and  conciliate 
their  minds.  It  appears,  from  Carstair's  State  Papers,  that  King  William^s  minis- 
ters did,  for  this  purpose,  bring  forward  two  bills,  one  for  securing  the  Pro- 
testant religion,  and  the  other  for  securing  the  liberty  of  the  subject.  Here 
we  see  the  true  cause,  as  well  of  the  statute  in  question  as  of  the  statute  anent 
wrongous  imprisonment.  Both  of  them  were  owing  to  the  unfortunate  Darien 
expedition.  There  is  nothing  in  this  statute  which  applies  to  tacks.  In  com- 
mon language  a  tack  is  not  called  an  estate.  We  say  that  such  a  one  has  left 
no  estate,  but  has  left  to  his  heirs  a  lucrative  tack  ;  and,  if  that  is  the  language 
at  present,  much  more  must  it  have  been  at  the  beginning  of  the  century, 
when  tacks  were  not  so  profitable,  or  of  so  long  endurance,  as  at  present. 
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Gardenston.  This  law  is  a  severe  one,  and  I  wish  that  liberal  minds  had 
appeared  for  its  repeal.  The  first  clause,  as  to  tacks,  is  to  prevent  elusory 
grants.  As  to  the  second  clause,  there  was  not  the  same  danger.  A  tack  is 
not  an  estate,  but  a  bargain.  There  are  many  Protestants  who  wish  to  get  rid 
of  such  bargains.  A  gentleman  sells  his  farm-victual  to  a  merchant  for  a 
tract  of  years :  such  bargain'  is  often  lucrative  to  the  merchant ;  yet  it  would 
go  to  the  Popish  heir,  because  it  has  tractus  futuri  temporis. 

MoNBODDO.  Although  this  is  a  penal  statute,  I  should  interpret  it  against 
the  Papist,  were  the  words  clear ;  but  I  think  that  the  present  case  faUs  not 
either  within  the  words  or  spirit  of  the  statute.  In  the  first  clause,  tacks  are 
prohibited,  because  it  would  have  been  exceedingly  easy  to  have  eluded  the 
tack  by  a  grant  of  a  tack  for  an  elusory  duty.  In  common  language,  estate 
does  not  mean  an  annuity  or  a '  lease.  Valuable  boiids  or  valuable  effects  are 
more  properly  an  estate  than  a  tack  is,  and  yet  such  subjects  would  not  fall  to 
the  Protestant  heir.  It  is  admitted  that  an  adjudication,  though  infeftment 
should  have  followed  on  it,  and  though  carried  by  service,  would  not  fall 
under  the  statute.  A  lease  may  be  profitable  or  not.  It  is  a  contract.  It 
is  not  a  real  right,  except  by  a  special  act  of  Parliament  for  a  particular  pur- 
pose. 

Justice-Clerk.  I  am  of  the  same  opinion,  and  for  the  same  reasons.  Be* 
sides,  this  is  not  an  estate.  In  an  estate  no  person  is  interested  but  the  heir, 
A  tack  is  a  mutual  contract,  in  which  the  lessor  has  an  immediate  and  a  con- 
stant interest.  It  is  contrary  to  the  wish  of  the  proprietor  that  the  lease  should 
be  held  by  others  than  the  legal  heirs  of  blood.  In  this  particular  case,  the 
Duke  of  Gordon  certainly  looked  to  the  heirs  of  blood. 

EsKGROVE.  For  reasons  of  state  the  legislature  devised  a  statute  contrary 
to  general  notions  of  equity.  I  cannot  extend  such  a  statute  beyond  its  ex- 
press words.  The  statute  would  certainly  have  mentioned  tacks  if  it  had 
meant  to  comprehend  tacks. 

On  the  15th  July  1783,  *'  The  Lords  sustained  the  defences,  and  assoilyied.'' 

Act.  Ch.  Hay.    Alt.  A.  Abercrombie. 

Reporter,  Eskgrove. 

N.B*  This  judgment  was,  in  appearance,  unanimous ;  but  it  is  probable 
that  Lord  Braxfield  was  against  it,  for  he  had  formerly  given  his  opinion,  at 
the  service,  that  Elizabeth  Gordon  ought  not  to  have  been  served  at  all,  be- 
cause the  only  thing  which  she  could  take  by  the  service  was  the  tack,  which, 
being  a  Papist,  she  could  not  hold ;  and  therefore^u^/ra  petis,  &c.  In  this 
he  was  overruled  by  Lord  Gardenston  and  Lord  Hailes,  the  other  assessors, 
who  said  that  Elizabeth  Gordon  ought,  at  any  rate,  to  be  served,  because,  al- 
though a  Papist,  sh^  would  carry  heirship  moveable  by  the  service. 
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1783.    July  SO.     Abraham  Delaville  and  Othebs  against  Martha  Groves 

and  Others. 

FOREIGN. 
Application  of  Seottish  prescription  to  Englifih  bonds. 

IDkt.  4525.] 

£SK6R0V£.     This  is  the  first  example  that  I  know  of  an  attempt  to  get  the 
hetter  of  our  long  prescription,  by  bringing  in  the  law  of  another  country.     It 
has  been  taken  for  granted  by  one  side,  that,  in  England,  there  is  no  prescrip- 
tion.    In  proof  of  this,  there  is  nothing  produced  but  the  opinion  of  lawyers, 
which  do  not  prove  the  fact ;  and  I  cannot  believe  that  that  is  the  case  in 
England,  or  that  the  jurisprudence  of  that  country  is  so  incomplete.   But,  even 
supposing  that,  I  hold  that  our  proceedings  must  be  according  to  the  law  of 
Scotland.     It  is  said  that  the  place  of  the  contract,  and  the  residence  of  the 
parties,  and  the  place  of  payment,  are  in  England,  and  therefore  that  this  case 
is  to  be  decided  by  the  law  of  England.    Answer^ — This  is  good  as  to  the  con- 
stitution  of  a  debt.     We  must  always  inquire  whether  there  is  a  debt  or  not. 
This  depends  on  the  law  of  the  place  where  the  contract  is  entered  into ;  and^ 
as  to  transmission,  if  the  conveyances  are  granted  in  England,  the  same  rule 
must  take  place.     If  a  debt  is  extinguished  by  the  transaction  of  parties,  or  by 
a  discharge,  the  form  of  the  law  of  the  country  where  payment  is  made  must 
be  the  rule.     The  present  question  is  different :  it  is,  ••  Whether  the  Court  is 
authorised  to  sustain  action,  and  give  execution  on  a  debt,  after  a  silence  of 
fifty  or  sixty  years?"    The  acts  1469  and  I617  are  clear,  and  they  make  no 
distinction  as  to  countries.     In  all  the  questions  concerning  the  short  prescrip- 
tions, was  it  ever  doubted  that,  in  a  case  like  the  present,  4he  long  prescrip- 
tions took  place?     In  prescription  it  is  not  the  debt  which  prescribes,  but  the 
action.     This  may  be  well  illustrated  by  the  act  12  Geo.  III.     It  is  there  pro- 
vided, that,  after  a  certain  term,  bills  shall  be  of  no  force  or  effect  to  produce 
diligence  or  action.    This  relates  to  foreign  bills  as  well  as  to  home  bills.    The 
statute  as  to  the  prescription  of  bills  is  not  just  the  same  in  England  j  for  in 
England  there  is  no  proof  of  resting  owing  allowed.     There,  before  the  statute 
12  Geo.  III.,  and  even  since  it,  a  debt  may  not  be  recoverable  by  the  English 
law  and  yet  be  good  in  Scotland.     As  to  the  Jorum  domicilii^  it  is  a  good, 
though  not  a  permanent^rtmr.    When  a  debtor  goes  into  another  place  than 
that  of  the  contract,  that  place  becomes  his  domicile.     [Here  he  quoted  Hu- 
beri  Opera  Minora."]     As  to  the  Jorum  rei  ^tce^  if  the  question  as  to  it  is  tried 
in  anv  country,  the  determination  will  be  resjudicata^  to  any  extent,  all  the 
world  over.    This  was  fully  confirmed,  on  appeal,  in  the  case  of  Praser  against 
Sinclair.    In  questions  respecting  the  short  prescription,  the  Court  remained 
long  in  a  state  of  vacillancy.    Of  late  years,  however,  it  has  disregarded  the 
law  of  every  country  but  its  own.     So  it  did  in  the  case  of  Randal  against 
Jones.     It  is  true  that,  in  that  case,  the  debtor  had  been  three  vears  in  Scot- 
land ;  hut  that  was  not  the  ground  of  the  judgment.     I  think  that,  although 
the  debtor  had  been  but  one  day  in  Scotland,  the  plea  of  prescription  would 
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haye  been  good^  bec&iise  the  creditor  had  always  been  vakns  agere.  In  the 
case  of  Barret  against  the  Earl  ofHome^  the  defence  was  laid  on  the  triennial 
prescription  that  had  run  in  the  lifetime  of  the  Earl,  although  not  a  day  of  the 
term  of  prescription  had  run  by  the  law  of  England,  for  the  Earl  was  out  of 
England  all  the  time. 

It  is  said  that  here  is  an  English  company.  But  if  tifere  ever  was  a  com*- 
pany  translated  into  Scotland,  it  is  this.  They  were  the  greatest  landholders 
in  tne  nation.  There  wais  no  creditor  that  did  not  know  this.  They  were  all 
cited  edictally,  yet  they  never  produced  anything  to  support  their  debts.  If 
the  creditors  can  now  pursue  in  England,  let  them  do  so ;  and,  if  they  ob* 
tain  judgment,  1^  them  come  here,  and  the  Court  will  determine  as  to  the 
consequences  of  that  judgment :  but,  at  present,  we  must  judge  by  our  own 
law. 

SwiKTON.  No  law  can  extend  beyond  the  territory  in  which  it  is  made.  As 
to  the  constitution,  subsistence,  and  extinction  of  a  debt,  the  place  of  the  con- 
tract must  be  tibie  rule.  Execution  must  be  according  to  the  law  of  the  place 
where  execution  is  sought.  If  the  act  1469  respects  foreign  debts,  so  also  must 
the  act  1681  ;  and  yet  the  act  1681  certainly  has  no  effect  as  to  foreign  obli- 
gations. As  to  the  triennial  prescription,  I  think  that  the  decision  in  the  case 
of  the  Earl  of  Home  was  erroneous.  [He  quoted  the  case.  Grove  against 
Gordon^  1740,  in  Kaimes's  Select  Decisions,  and  Dirleton,  voce  Process  against 
Strangers,  and  Stewart's  Answers.^ 

Kennet.  In  the  constitution  of  debt  the  lea:  loci  must  be  the  rule.  A  sta* 
tute  cannot  be  extended  beyond  its  territory.  Here  I  do^not  desire  more  :  I 
only  give  the  statute  effect  within  its  territory.  The  case  of  Randal  did  not 
govern  the  question  of  residence  for  three  years,  and  that  circumstance  did 
not  occur  at  all  in  the  case  of  Lord  Home. 

MoNBODDO.  The  debts  were  originally  English,-«the  (|uestion  is.  Whether 
ought  the  accident  of  the  company  having  acquired  subjects  in  Scotland  to 
make  any  alteration  ?  A  good  apology  may  be  made  for  the  silence  of  the 
creditors  :  they  did  not  expect  any  payment,  but  the  prospect  is  now  better. 
It  is  admitted  that  the  English  law  must  be  the  rule  in  part.  The  question 
here  is  as  to  extinction  or  preservation  of  a  debt.  With  respect  to  the  inconveni*- 
ency  of  judging  according  to  the  law  of  England,  there  is  no  difficulty ;  for  that 
law,  as  to  us,  is  matter  of  fact,  of  which  we  may  be  informed,  just  as  of  any  othel* 
matter  of  fact;  and,  in  this  very  case,  we  have  determined  that  the  limitation 
of  a  debt  is  to  be  judged  by  the  law  of  England.  As^  to  Lord  Hom^s  case, 
he  had  a  domicile  in  Scotland,  and,  consequently,  miglit  have  been  pursued 
here:  so  that  decision  may  be  well  supported.  Pi^escription,  short^  or  long, 
must  be  judged  on  the  same  principles.  l!l\i^  forum  domicilii  is  the  rule.  The 
company  had  no  domicile  in  Scotland.  The  forum  rei  sitce  is  nothing.  I  wish 
that,  in  a  case  of  this  nature,  all  the  judges  may  deliver  their  opinions;  for  I 
know  that,  in  another  place,  those  opinions  are  called  for,  and  are  of  weight. 

Hailes.  I  do  not  know  what  the  practice  is  in  another  place,  nor  by  what 
authority  opinions  are  called  for  there,  or  how  they  can  be  produced  there^  But* 
if  any  one  should  do  me  the  honour  to  call  for  my  Opinion,  I  must  answer,  that 
it  has  been  given  by  Lord  Eskgrove,  to  which  I  have  only  to  add,  that  I  do  not 
well  understand  the  decision,  Grovct  in  1740,  collected  by  Lord  Kaimes ;  and, 
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though  I  do  not  understand  English  law,  I  can  see  a  mistake  in  the  dedsioa  as 
collected :  for  it  says,  that,  with  respect  to  England,  Scotland  is  not  beyond  seas. 
This  may  be  geographically  true,  but  it  is  legally  untrue ;  for  the  law  of  Eng- 
land holds  that  Scotland  is  beyond  seas,  while  Ireland  was  not  beyond  seas. 
Whether  it  continues  so  or  not  I  cannot  tell.  As  to  the  case  in  Dirleton,  it  re- 
lates to  the  constitution  of  a  debt,  and  it  points  at  means  of  inquiring  into  fo- 
reign law,  which  are  not  followed  in  modem  practice. 

Gardekston.  During  the  whole  course  of  40  years  the  company  had  ^iforum 
in  Scotland,  and  was  amenable  to  this  Court.  Here  is  no  personal  conclusion^ 
but  only  an  attempt  to  secure  the  land  by  adjudication:  a^rutn,  in  conse- 
quence of  landed  property,  is  the  most  effectual  one,  although  other  forums  may 
be  competent. 

If  there  is  any  one  article  in  our  law  that  does  honour  to  the  sagacity  of  our 
ancestors,  it  is  the  law  of  prescription  :  one  reason  assigned  for  that  law  is,  to 
quiet  the  minds  of  the  lieges.  If  the  English  law  be  let  in,  both  negative  and 
positive  prescription  will  be  in  danger.  1  cannot  distinguish  between  short  and 
long  prescription :  indeed,  he  who  is  cut  off  from  his  debt  in  three  years,  has 
more  cause  to  murmur  than  he  who  has  had  forty  years,  within  which  he  might 
have  pursued  for  payment.  The  decisions  on  the  triennial  prescription  are  in 
point.  Here  the  debtor  did  not  reside  in  Scotland,  but  he  was  always  a'menable 
to  our  courts,  and  his  estates  might  have  been  attached. 

There  is  a  real  debt  here  :  this  is  a  strong  point.  The  debt  was  originally 
personal,  but  it  is  now  secured  on  land.  If  a  creditor  has  a  personal  bond  in 
England,  and  an  heritable  bond  in  Scotland,  the  personal  bond  might  subsist, 
anayet  the  heritable  prescribe.  Here  is  an  example  of  two  forums,  and  each 
country  will  judge  according  to  its  own  law.  By  the  law  of  England  there  are 
certain  debts  not  good  against  the  heir ;  but,  if  the  heir  is  pursued  in  this  coun- 
try, the  Court  will  give  relief. 

Elliock.  It  is  admitted  that  execution  must  lie  by  the  law  of  Scotland :  is 
it  not  strange  that  the  law  of  Scotland  should  not  be  allowed  to  try  whether 
there  be  a  debt  at  all  ? 

Braxfield.  a  company  erected  in  England  has  its  only  domicile  in  Eng- 
land even  at  this  day :  it  has  an  estate  in  England,  but  its  creditors  have  at- 
tached its  estate  in  Scotland.  In  the  constitution  of  all  obligations  the  lex  loci 
is  the  rule  j  and  in  the  transmission,  the  lex  rei  sitof,  whether  as  to  moUlia  cm: 
immobiUa :  the  domicilium  debitoris  is  the  only  universal  forum  for  trying  the 
existence  of  a  debt.  I  must  suppose  that,  in  this  case,  prescription  does  not 
take  place  in  England  :  if  it  did,  there  would  be  no  cause.  A  creditor  asks  a 
personal  decerniture,— the  objection  is,  that  the  debt  is  prescribed :  the  credit 
tor  answers,  I  am  not  asking  any  estate,  but  only  a  personal  decerniture :  as 
long  as  the  debt  is  subsisting,  that  cannot  be  denied.  The  law  6£  Scotland  does 
not  require  a  man  to  take  a  decreet  merely  for  the  purpose  of  interrupting  the 
negative  prescription :  if  I  can  get  nothing  in  England  I  come  to  Scotland, 
where  I  expect  to  get  payment:  and  as  my  claim  still  subsists  in  England,  I 
am  entitled  to  a  decree. 

It  was  observed  by  Lord'  Advocate,  that  the  statutes  concerning  negative 
prescription  are  general.  Answer^  There  are  many  implied  exceptions,  and  this 
one  of  them.    [The  notes  of  Lord  Braxfield's  argument  are  very  imperfect  . 
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this  is  owing  partly  to  my  not  comprehending  exactly  the  import  of  his  reason- 
ing, and  partly  to  the  fatigue  and  heat  which  I  suffered.] 

Hendeeland.  This  question  occurs  in  a  competition  of  creditors,  and  the 
principal  debtor  appears.  The  negative  prescription  is  objected.  Answer^  The 
statute  does  not  apply  to  English  debts  :  the  statute  is  a  Scots  statute  :  it  can- 
not go  beyond  its  territory  :  from  the  nature  of  the  obligant  power,  it  could  not 
afiect  strangers.  Can  we  say  that  a  Scots  law  is  to  regulate  the  conduct  of 
Englishmen  ?  We  must  jucfge  by  our  own  law ;  but  we  must  judge  only  of 
what  falls  under  that  law.  We  never  can  extend  our  own  law  into  other 
countries.  The  York  Building  Company,  it  is  said,  have  had  estates  in  Scotland 
for  forty  years  :  this  makes  no  difference.  Had  they  not  bought  lands,  the  pur- 
chase-money would  have  been  in  England  :  had  they  sold  the  estates,  the  price 
would  have  increased  their  stock  in  England.  The  English  creditors  cannot  be 
hurt  by  this  when  they  make  their  claims;  I  admit  that  the  cases  of  Randal  and 
the  Earl  of  Home  are  puzzling ;  but  I  suppose  that  in  them  the  defenders  had 
no  domicile  in  England,  and  mst  the  Court  determined  on  that  circumstance. 

On  the  30th  July  17S3,  **  The  Lords  found  that  the  negative  prescription 
took  place." 

Act.  Hay  Campbell,  &c.    AlL  H.  Dundas,  &c. 

Reporter^  Monboddo. 

Braxtield  (in  the  chair.) 

Non  liquet^  Alva :  Justice-Clerk  did  not  vote  by  reason  that  his  son  was  a 
creditor  of  the  York  Building  Company. 


1783.    November  13.     Robert  Campbell  against  David  Henderson. 

HEIR  APPARENT. 

Though  the  ancestor  die  in  the  most  distant  parts,  no  addition  is  to  be  made  to  the  amim 
deliberandi^  on  account  of  the  time  elapsing  between  the  death  and  the  notice  of  it  ob- 
tained by  tiie  heir. 

[FacuUy  Collection^  IX.  189 ;  Dictionary,  5292.] 

SwiNTON.     This  question  is  not  as  to  common  law,  but  as  to  statute. 

Justice-clerk,  whenever  any  insupportable  incbnveniency  arises  from  the 
statute,  the  legislature,  in  its  wisdom,  will  afford  a  remedy. 

President.  The  Court  must  act  according  to  the  statute.  The  same  sort  of 
inconveniency  occurs  in  other  cases,  and  it  is  not  complained  of.  Thus,  a  sum- 
mons at  shore  and  pier  is  good,  when  the  party  is  out  of  the  kingdom,  although 
in  the  East  Indies.  Yet  such  summons  can  serve  no  purpose  for  informing  the 
party. 

Braxfieliju    The  annus  deliberandi  is  a  personal  privilege  to  heirs,  and  is  not 
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to  be  extended  to  other  cases :  it  is  an  omm  amtihuuSf  not  utiUs.  Were  it 
otherwise,  the  Act  1661  also  might  be  io  danger.   . 

On  the  13th  November  1783»  **  The  Lords  refused  the  bill  of  suspension  ;'' 
adhering  to  Lord  Stonefield^s  interlocutor* 

Act.  £•  MH^^ornick.    Alt.  G.  Ferguson* 


1783.    November  19*    James  Robertson  Barclay  and  Others  ogaitM  Wi]> 

LiAM  Lennox  of  Woodbead. 

BANKRUPT. 

Infdftment  b  reducible  imcler  tiie  Aot  1696,  thouffh  the  mmrmt  be  anterior  to  the  right  of 

die  creditor  ohaUenging. 

IFactdty  Collection,  IX.  195 }  Dictionary,  I15L] 

Justice-Clerk.  The  law  would  be  set  loose  were  such  excuses  received. 
The  judgment  of  the  House  of  Peers,  in  the  case  oi  Erskine^  proceeded  on  this 
principle,  that  an  insolvent  person  ought  not  to  be  allowed  to  give  partial  pre* 
ferences ;  and  the  other  alternatives  ought  to  be  liberally  interpreteo. 

Braxfield.  We  ought  not  to  be  too  critical  in  interpreting  this  act,  for  it 
has  no  effect  unless  there  be  a  bankruptcy. 

On  the  19th  November  1783,  '*The  Lords  found  sufficient  evidence  that 
Mr  Robertson  had  absconded,  and  fell  under  the  description  of  the  Act  1696 }" 
and  therefore  sustained  the  objection. 

Act.  C.  Hay.    Alt.  Hay  Campbell. 

Reporter,  Ankerville. 


■*^ 


1783.    November  19«    James  Robertson,  Barclay,    and  Others,  against 

Rachei.  Spottiswood. 

BANKRUPT. 

A  precept  of  Mnne  granted  by  a  bankrupt  in  implement  of  marriage-articles,  long  prior  to 

the  bankrupteyt  fiiUs  not  i^ider  the  aaaotion  of  the  atatute  \t%6. 

{FacuUy  Collection^  IX.  193;  J>kU  11770 
JusTic&Ci']eKK.    If  a  maa  lends  bis  money  on  heritable  secuiity,  and,  either 
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from  confidenee  or  carelessness,  does  not  take  infirftment,  and,  in  the  event,  is  a 
loser,  sibi  imputet ;  but  I  view  the  condition  of  a  wife  in  a  very  different  light. 
When  a  wife  accepts  of  marriage-articles,  and  an  obligation  to  in&ft  her  in 

E articular  lands,  she  gives  up  her  legal  claims :  she  is  under  the  protection  of 
er  husband,  and  it  was  his  daty  and  his  obligation  to  grant  her  infeftment :  it 
was  a  fraud  in  him  to  omit  it,  and  the  creditors  cannot  take  advantage  of  his 
fraud. 

Braxfield.  Had  the  infeftment  been  granted  deUto  tempwe^  no  injustice 
would  have  been  done  to  other  creditors ;  but,  as  Mr  Rcbertson  did  not  grant 
the  precept  till  he  was  bankrupt,  in  this  he  is  doing  no  injustice :  but  then  the 
question  is.  Whether  this  be  not  doing  injustice  to  other  creditors,  in  the  sup- 
position of  its  giving  a  preference  to  the  wife  ?  The  wife  ought  to  have  ad- 
judged in  implement,  and  then  have  applied  to  the  superior  for  infeftment,  and 
then  there  would  have  been  a  race  amongst  the  creditors  $  but  that  was  not 
done. 

^  MoNBODDO.     An  inhibition  would  not  have  affected  this  infeftment    The 
Act  of  Parliament  I696  cannot  have  a  stronger  effect  than  an  inhibition. 

On  the  19th  November  1783,  <<  The  Lords  repelled  the  oljgection,  and  pre- 
ferred Rachel  Spottiswood  (Mrs  Robertson./^ 
Act.  A.  Wight.    AU.  C.  Hay. 
Reporter^  Ankerville. 

Diss.  Braxfield,  (in  the  chair,)  Eliiock,  Stonefield,  Hailes,  Ankerville,  Hen- 
derland. 


178S.  November  90.   John  Richardson  and  Compakt  against  Messrs  Stoner, 

Hunter,  and  Company. 

EXERCrrOR. 

A  purchaser  from  a  ship-master  of  a  cargo,  which  the  purchaser  knew  had  not  arrived  at 

the  place  of  its  destination,  is  liaUe  to  the  owners  in  damages. 

* 

[Faculty  CoUectiofh  IX.  198 ;  Dictimary,  3956.] 

[No  notes  taken  in  this  circumstantiated  case;  but  the  following  are  the 
notes  of  Hailes,  who,  on  account  of  the  connejuon  between  this  and  another 
cause,  in  which  he  was  declined,  did  not  vote.]' 

.   Messrs  Stoner,  Hunter,  and  Company  knew  that  Captain  Martin  had  no 
power  over  the  car^o  of  salmon,  and  that  it  was  under  engagement  to  Venice. 

In  this  view  of  the  case  they  gave  their  advice^  and  it  was  to  sell  the  cargo 
in  Spain. 

l5/.  Because  the  ship  had  sprung  a  leak,  ^ly^  Because  it  was  so  late  in  the 
aeaaODf  that  tiie  ship  could  not  have  reached  Venice  before  I^ent  was  over ; 
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and,  consequently,  that  the  salmon  could  not  have  been  sold  to  advantage  at 
Venice. 

As  to  the  Jirstj  Messrs  Stoner  and  Company  did  not  know  any  thing,  at  that 
time,  of  the  nature  of  the  leak,  and  it  was  easily  stopt  up. 

As  to  the  second^  it  se^ms  trifling  to  say  that  the  market  for  salmon  at  Venice 
depended  on  Lentf  for,  in  Roman  Catholic  countries,  there  are  many  jish-days 
throughout  the  year;  and,  at  Venice,  there  are  many  thousands  of  the  Greek 
Church  who  observe  different  LfCnts,  not  connected  with  the  observances  of  the 
Roman  Catholic  Church. 

Messrs  Stoner  and  Company  did  not  hwm  the  current  price  of  salmon  at 
Venice :  what  they  said  was  merely  from  guess. 

Besides,  Messrs  Richardson  and  Company  might  have  inclined  to  sell  the  saU 
mon  at  Venice  on  a  small  profit,  or  on  no  profit  at  all,  in  order  to  begin  a  trade 
of  exporting  salmon  from  the  Tay  to  Venice. 

One  merchant  is  not  to  judge  for  another :  and  the  advice  here  given  seems 
strange  advice. 

If  advice  only  had  been  given,  I  should  have  doubted  of  making  Stoner  and 
Company  liable  :  but  this  was  not  mere  advice.  They  accommodated  Captain 
Martin  with  every  thing ;  and,  having  helped  him  to  sell  his  salmon  at  an  un- 
der value,  they  loaded  his  ship  on  an  adventure  of  their  own,  and  sent  it  hack 
to  Scotland. 

This  seems  the  real  cause  of  the  transaction :  Messrs  Stoner  and  Company 
would  not  suffer  Messrs  Richardson  and  Company  to  speculate  ^/bnwrrfi  to 
Venice  ;  but  they  took  this  chartered  ship,  and  speculated  baekwards  to  Scot- 
land. 

It  is  said,  "  that  part  of  the  salmon  was  damaged.''  What  then  ?  1^/,  The 
qnantity  might  be  about  one-fiflh  of  the  whole.  2^,  Not  damaged  to  the  amount 
of  9,0  per  cent.    Srf,  This  not  known  when  the  cargo  was  sold  at  Cadiz. 

On  the  20th  November  1783,  "  The  Lords  found  Messrs  Stoner  and  Com- 
pany  liable  ;"  adhering  to  Lord  Elliock's  interlocutor. 

Act.  A.  Wight.     Alt.  Hay  Campbell,  A.  Tytler. 

Diss.  Justice-Clerk,  Kennet,  Alva. 

N(m  Hquetf  Westhall. 


1783.    December  4.    William  Young,  Deacon  of  the  Bakers  in  Edinburgh, 

against  William  Dowie. 

BURGH  ROYAL— EXCLUSIVE  PRIVILEGE. 
Exclusive  privileges  of  the  Incorporated  Crafts  not  confined  to  raanufacturing  alone. 

[Fac.  Coll.  IX.  209  j  Diet.  1976.] 

*        -  .  .  . 

Hailes.    If  the  argument  for  the  ckfender.be  good^  all  the  rightsofthe  in. 
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corporation  of  bakers  will  be  annihilated.  All  that  can  remain  with  them  is 
the  privilege  of  having  ovens  within  the  liberties  of  the  city  j  a  privilege  neither 
useful  nor  profitable.  As  to  the  privilege  granted  by  the  Dean  of  Guild,  he 
cannot  grant  a  privilege  inconsistent  with  the  rights  of  a  company  over  which 
he  has  no  power ;  and  indeed  he  does  not  seem  to  have  meant  to  grant  it. 

On  the  4th  December  1783,  "The  Lords  decerned  against  the  defender}" 
adhering  to  the  interlocutor  of  Lord  Braxfield. 

Act.  R.  Sinclair.    Alt.  W.  C.  Little. 


1783.    December  5.    David,  Viscount  Stormont,  against  Alexander  Far- 

QUHARSON. 

INHIBITION. 

A,  ft  creditor  of  B,  used  Inhibition.  Sometime  afterwards  B  conveyed  his  lands  to  a  trus- 
tee for  behoof  of  al]  his  creditors,  with  power  to  sell.  A  did  not  accede  to  this  trust. 
The  lands  were  sold ;  bat  the  purchaser  was  not  infeft,  when  A  claimed  a  preference 
over  the  price,  in  virtue  of  his  Inhibition.  Fou$id^  That  he  was  not  entitled  to  any 
preference. 

Lord  Stormont  being  creditor  to  Mr  Carruthers  for  L.1000,  due  by  bond, 
used  inhibition  in  November  1778.  .  In  March  1779,  Carruthers  executed  a 
trust  conveyance  of  his  estate  to  Mr  Farquharson  for  behoof  of  all  his  creditors, 
with  power  to  sell  the  land,  and  distribute  the  price.  A  deed  of  accession  was 
made  out,  which  contained  the  following  clause  : — '*  declaring,  that,  in  case  any 
of  the  creditors  who  shall  refuse  to  accede  to  the  said  trust-right,  shall  proceed 
to  lead  an  adjudication,  or  other  diligence,  for  evicting  the  subjects  made  over 
to  the  said  trustees  for  our  behoof;  then  it  shall  be  competent  to  all  and  each 
of  us  to  use  the  like  diligence  for  preserving  a  pari  passu  preference  to  us." 
This  deed  was  signed  by  most  of  the  creditors ;  but  Lord  Stormont  did  not  ac- 
cede. 

The  trustee  sold  the  estate  in  parcels  to  different  purchasers,  of  whom  some 
.were  infeft,  but  others  were  not.  Lord  i^tormont  having  claimed  a  preference, 
a  multiplepoinding  was  raised  for  the  purpose  of  trying  the  question  between 
the  parties. 

Pleaded  by  Lord  Stormont, — That  the  sales  made  by  the  trustee,  and  the  trust 
itself,  being  reducible  at  his  instance  ex  capite  inhibitiofiis,  this  secures  hin^  a 
preference,  because  it  lays  an  incumbrance  on  the  lands,  which  cannot  be  got 
quit  of  without  payment  of  his  debt ; — Monro  of  Point zfield  against  Robertson^ 
yni  •  That,  although  the  inhibition  cannot  of  itself  give  any  preference,  and  al- 
though it  could  not  have  that  effect  even  indirectly,  if  it  were  in  the  power  of 
th^e  other  cjreditprs  to  adjudge,  and  come  in  pari  passu,  yet  they  cannot  now  ad- 
judge lands  which  they  themselves  have  sold  to  third  parties,  it  is  true  that 
some  of  the  purchasers  are  not  infefl,  but  still  matters  are  no  longer  entire ; 
,and  the  creditors,  by  adjudging  from  such  purchasers,  would  expose  themselves 
.to  claims  of  damages,  and  matters  would  be  involved  in  inextricable  difficulties. 
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It  is  of  no  consequence  that  the  lands  have  been  sold  at  their  full  valaCy-^-an 
inhibitor  not  being  reauired  to  prove  lesion  in  order  to  entitle  him  to  reduce : 
Bank.  1,  7,  138.     Ersk.  p.  374.     Diet.  vol.  I,  p.  476. 

Pleaded  by  the  Trustee, — The  plea  of  Lord  Stormont  is  unjust  and  ungra- 
cious.    The  execution  of  the  trust,  and  all  the  proceedings  of  the  creditors, 
were  publicly  conducted  and  announced  in  all  the  newspapers.    If  Lord  Stor- 
mont did  not  intend  to  accede,  he  ought  to  have  come  forward  and  said  so,  be- 
cause,  in  that  case,  the  other  creditors  woufd  have  adjudged,  and  would,  with- 
out question,  have  been  entitled  to  a  pari  passu  preference  with  him.    That, 
even  as  matters  stood,  however,  the  claim  of  preference  was  unfounded.     An 
inhibitor  can  only  reduce  such  deeds  as  -are  truly  to  his  prejudice, — Carlyle^ 
Ist  February  1739  ;  but  unless  it  could  be  said  here,  that  the  lands  had  been 
sold  below  their  value,  (which  is  not  alleged,)  Lord  Stormont  sustains  no  pre- 
judice by  the  trust-deed  and  sales.     Inhibition  of  itself  gives  no  right  of  pre- 
ference.    It  is  only  when  followed  by  adjudication  that  it  creates  a  real  lien  on 
the  lands  adjudged.     But  such  adjudication  could  not  give  Lord  Stormont  a 
preferrence,  because  the  other  creditors  could  adjudge  likewise,  so  as  to  come  in 
pari  passu.    The  trust-deed  and  sales  following  on  it  do  not  adter  the  case  in 
his  favour,  because  it  \%jtis  tertii  to  him  that  the  purchasers  might  object  to  an 
adjudication  by  the  creditors ;  and,  as  the  purchaser  is  not  yet  infefV  in  the 
lands,  the  price  of  which  is  here  in  question  :  the  case  of  Monro  qf  Pointzfield 
does  not  apply. 

The  following  opinions  were  delivered  : 

President.  The  case  of  ArdocKs  Creditors  is  not  in  point,  for  Monro  of 
Pointzfield  had  adjudged,  and  was  infeft.  [Mr  Hay  Campbell  contradicted  the 
President  as  to  the  fact ;  but  he  erred.] 

Braxfield.  This  case  may  appear,  at  first  sight,  different  from  that  of  Ar- 
doch,  but  it  must  be  determined  on  the  same  principles.  The  action  must  be 
taken  as  it  stands.  The  purchhaser  holds  by  fair  purchase,  and  demands  pos- 
session :  that  being  the  case,  I  think  that  Lord  Stormont  is  preferable.  An  in* 
hibition  is  a  real  burden,  and  may  be  completed  by  adiudication.  The  pur- 
chaser will  not  pav  the  price  until  the  inhibition  is  purged  ;  so  that  the  personal 
creditors  cannot  draw  a  farthing,  without  pavment  being  made  to  Lord  Stor- 
mont. As  soon  as  the  purchaser  has  got  right,  the  personal  creditors  cannot 
adjudge,  for  the  estate  has  been  sold  already  with  their  consent 

Eskgrove.  In  a  competition  of  creditors,  each  man  may  avail  himself  of  ob* 
jections,  as  he  is  certans  de  damno  vitando  :  inhibition  is  a  prohibitory  diligence, 
and  no  man  can  draw  upon  an  inhibition.  It  is  necessary,  for  making  it  efiec- 
tual,  that  adjudication  be  led.  Lord  Stormont  says  that  this  is  notiiing,  for 
that  he  can  adjudge,  and  that  the  creditors  cannot.  In  form  he  must  adjudge, 
in  order  to  obtain  a  preference ;  but  he  cannot  plead  on  the  rights  of  the  ere* 
ditors,  or  except  to  the  trust-right,  and  yet  plead  on  its  consequences.^ 

MoNBODDo.  It  is  true  that,  in  rankings,  inhibitions  do  not  draw  without  ad* 
judication  ;  but  I  consider  the  case  as  if  adjudication  had  been  led.  The  other 
creditors  cannot  adjudge  as  well  as  Lord  Stormont,  for  they  have  consented  to 
the  sale,  and  cannot  adjudge  that  which  has  been  sold  with  their  own  approba* 
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tion.    It  b  said  that ''  there  was  a  quality  in  the  trustiight*^    Answer^  That 
quality  does  Bot  go  iato  the  real  right. 

Gabdenston.  If  the  ranking  had  gone  on,  Lord  Stormont  could  not  have 
operated  any  preference :  If  he  had  adjudged,  the  other  creditors  would  have 
a^udged  also.  Lord  Stormont  stands  by,  and  sees  the  estate  sold.  Now,  the 
competition  is  for  the  price :  hero  the  clause  in  the  trust-right  comes  in,  which 
allows  adjudication,  should  uiy  non-acceding  creditor  adjudge. 

Justice-Clerk.  The  argument  is.  Lord  Stormont  can  adjudge,  but  die 
other  creditors  cannoit,  because  they  have  sold ;  but  ivho  gives  right  to  Lord 
Stormont  to  plead  in  the  right  of  the  purchaser  ?  Tk^  do  not  ol^ect,  nor  can 
they  i  for  they  mupt  have  seen  the  conditions  on  which  the  trustees  held  the 
right.  Fointsfield  was  in  a  di^ent  situation  from  Lord  Stormont  j  for  he  was 
proprietor,  and  stood  in  the  full  right  by  adjudication. 

President.  It  will  require  strong  law  indeed  to  .make  me  find  that  a  credit 
tor,  by  lying  by,  can  m^e  his  right  better. 

On  the  5th  December  1783,  "  The  Lords  found  Lord  Stormont  not  entitled 
to  preference." 

Act.  Hay  Campbell.    AlL  R.  Blair. 

Reporter,  Kennet. 

Diss.  Stonefield,  Monboddo,  Braxfield,  Henderland. 


1783.    December  5.    Helen  and  Elizabeth  Burnet  against  Sir  William 

Forbes. 


WEGACY. 

A  Legacy  was  left  to  a  pwMMi,  ^^io  be  paid  when  he  is  sbcteen  yttn  of  we.^  The  I^egatee 
sarrived  the  Testator,  but  died  when  only  eLe^nan  yean  of  aee.  Found  that  the  le* 
gacy  vested  in  the  liegatee  a  morte  testatoris,  and  was  due  to  his  nearest  kin. 


IFac.  CoU.  IX.  21«  j  Diet.  8105.] 


Gardenston.  At  first  sight  I  thought  that  the  principle,  dies  ineertus  prd 
conditione  habetur,  would  have  applied  here ;  but  now  I  see  that  not  onlv  the 
authorities  from  English  law  and  dvil  law,  but  also  the  authorities  of  different 
authors  who  have  wrote  on  our  own  law,  determine  for  the  subsistence  of  the 
legacy.  It  is  the  result  of  those  authorities  that,  when  there  are  two  orationes, 
as  the  civil  law  expresses  it,  a  constitution  and  a  term  for  payment,  a  right  is 
vested,  and  must  transmit, 

Justice-Clerk.  By  the  words  in  the  testament*  1  should  have  thought  that 
a  plain  man  would  have  meant  that  the  legacy  should  not  vest  untilArthur 
Burnet  attaiqed  the  age  of  sixteen  ;  but  I  cannot  think  myself  at  liberty  to  go 
against  so  many  authorities  as  are  urged  to  the  contrary. 
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Braxfield.  I  should  be  against  the  leg^tcy,  had  I  never  heard  of  the  civ3 
]aw,  and  I  own  that  the  civil  law  speaks  less  sense  in  this  case  than  in  many 
others. 

Hailes.  I  wish  that  presumed  will  may  be  laid  out  of  the  question.  Here 
there  is  every  authority,  at  home  and  abroad,  concurring  with  civil  law,  and  I 
cannot  venture  to  oppose  any  opinion  to  a  concurrence  so  uniform  and  general. 

President.  Laying  aside  the  principles  of  the  civil  law,  and  the  authorities 
of  English  law,  I  should  have  no  doubt  of  the  legacy  having  lapsed.  I  do  not 
think  that  all  the  subtleties  of  the  Roman  law  are  received  into  ours.  It  is 
plainly  the  opinion  of  Judge  Blackstone,  that,  were  it  not  for  the  course  of  de- 
cisions, the  legacy,  in  the  circumstances  of  this  case,  ought  to  be  held  as  lapsed. 

On  the  9th  December  I78S,  "  The  Lords  decerned  for  pavment  of  the  le- 
gacy, with  interest  thereof;"  adhering  to  the  interlocutor  of  Lord  Swinton. 

Act.  J.  M'Laurin.    Alt*  Hay  Campbell. 

Diss.  President.    Non  liquet^  Braxfield,  Henderland. 


I78I.    February  21^/,  and  l6th  January^  1784.   John  Paterson  against  James 

Thompson. 

EXECUTION— 
Of  inhibition  sustained,  though  not  mentioning,  in  gremio^  *'  witnessee  to  the  premisses. 


I 


[Fac.  Coll.  IX.  216;  Diet.  3807.] 

Kaimes.  The  great  reason  for  giving  faith  to  a  regular  execution  is,  that  its 
detail  leaves  room  for  disproving  particulars  ;  but  when  a  messenger  keeps  in 
generals,  you  cannot  check  him.     Messengers  ought  to  be  cautious  and  exact. 

Braxfield.  I  would  not  lay  hold  on  criticisms  to  cut  down  legal  diligences. 
No  man,  seeing  this  inhibition  on  record,  would  have  lent  his  money,  from  sup* 
posing  that  the  diligence  was  not  good :  There  are,  indeed,  omissions  and  in-- 
accuracies  in  the  diligence. 

Hailes.  What  is  it  that  makes  null  executions,  but  inaccuracies  and  omis* 
sions  ? 

President.  Of  the  same  opinion  ;  but  hesitated  on  account  of  the  decision 
1752,  Waddel. 

On  the  21st  February  I78I,  "  The  Lords  repelled  the  objection  j*'  adhering 
to  the  last  interlocutor  of  Lord  Braxfield. 

Act.  A.  Ogilvie.    Alt.  B.  W.  M'Leod. 

Diss.  Justice-Clerk,  Kaimes,  Alva,  Hailes,  President. 

Non  liquet,  Westhall. 

N.  B. — The  Lords  disregarded  the  objection  that  the  name  of  the  creditor 
did  not  appear  in  the  diligence. 
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1784.  January  16. — Gardenston.  This  executioD  is  rather  inaccurate  than 
defective :  no  precise  words  are  required  with  us  as  with  the  Romans. 

EsKGROVE.  The  subscription  of  the  two  witnesses  sufficiently  verifies  the 
execution. 

SwiNTON.  This  is  different  from  the  case  of  Gilchrist,  Qlst  February  1781, 
where  the  messenger  only  reported  that  every  thing  was  laxv/ulb/  done,  without 
saying  how. 

On  the  l6th  January  1784,  "  The  Lords  repelled  the  objection  ;'*  adhering 
to  the  interlocutor  of  Lord  Braxfield,  and  to  their  6wn  interlocutor,  (21st  Fe- 
bruary 1781-) 

^ct.  B.  W.  M'Leod.    Alt.  Adam  Ogilvie. 

[Hailes  in  the  chair  this  week ;  so  hardly  any  notes.] 


1784.    February  5.    William  Palmer  against  Charles  Hutton. 


PACTUM  ILLICITUM. 

A  British  subject,  prisoner  on  board  a  French  privateer,  while  she  captured  a  British  ship, 
having  purchased  the  prize  bona  fide  on  his  own  account,  was  found  to  have  not  thus 
acquirea  the  property,  but  that  the  original  owner  was  entitled  to  reclaim  it  upon  pay- 
ment of  the  legal  salvage. 

[-FVic.  O)//. /X  219;  Z>fc/.  9569.] 

t 

Braxti£Ld«  By  the  jttf  gentium,  the  subjects  of  belligerent  powers  can  have 
no  commercial  dealings.  The  consequences  of  a  different  doctrine,  if  esta* 
blished,  would  prove  fatal  to  Britain. 

Hailes.  I  have  no  doubt  of  the  illegality  of  this  sale.  It  was  illegal  on 
the  part  of  Magray,  the  French  commander,  because  the  ship  had  not  been 
condemned,  as  the  king  of  France's  commi^ion  required  it  to  be ;  and  if  the 
fact  had  been  known  in  France,  Magray  would  have  been  severely  punished 
for  pretending  to  make  a  sale  in  direct  violation  of  his  instructions.  It  was  ille- 
gal also  on  the  part  of  Hutton.  I  never  heard  of  such  commercia  belli  as  autho- 
rised the  subjects  of  powers  at  war  to  purchase,  on  the  high  seas,  ships  taken 
from  the  fellow-subject  of  either  nation :  if  any  thing  of  that  nature  had  been 
ever  heard  of  or  considered  as  lawful,  the  statute  against  ransoming  would  have 
contained  a  prohibitory  clause  as  to  such  sales  :  for  to  what  purpose  prohibit 
ransoming  if  direct  sales  be  lawful  ? 

6  C 
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EsKOROVE.  If  a  ship  belongiDg  to  Britain  be  taken  aild  then  retaken,  it 
will  belong  to  the  original  owner.  It  is  impossible  that  a  British  subject  can, 
by  any  purchase,  prevent  the  chance  of  such  recovery.  A  British  ship,  indeed, 
may  be  lost  to  the  ori^nal  owner,  by  a  fair  sale,  not  to  an  enemy  or  to  a  sub- 
ject of  Britain,  but  to  a  neutral  person.  The  case  of  the  Danish  ship,  meq- 
tioned  in  the  papers,  was  decided  on  this  circumstance,  that  a  neutral  person 
had  regularly  purchased  it 

Gardenston.  If  the  ship  had  been  carried  into  France,  a  foreign  port,  and 
condemned,  the  propeity  might  have  been  transferred :  but  here  the  case  is 
very  different ;  there  was  no  transference  of  the  property. 

Henderland.  By  the  jus  gentium^  there  is  no  commerde  between  enemies. 
By  the jt/5  gentium  secundarium  there  are  exceptions,  but  this  is  none  of  them : 
besides,  the  statute  against  ransoming  will  reach  to  this  case. 

Justice-Clerk.  All  the  .nations  in  Europe  agree  as  to  principles.  A  French 
privateer  takes  a  dozen  of  ships :  he  cannot  take  them  into  port, — he  has  a  pri- 
soner on  board, — he  offers  to  sell  them  all  to  the  prisoner, — ^the  purchase  is 
made; — ^this  will  not  transfer  property  ;  it  would  introduce  frauds  innumerable. 
If  such  a  bargain  had  been  made  with  a  Danish  captain,  it  would  have  been 
good  for  nothing :  a  British  vessel  might  have  taken  it  back  next  day.  If  such 
would  have  been  the  case  as  to  a  neutral  person,  can  the  purchase,  when  made 
by  a  British  subject,  be  held  effectual  ? 

Kennet.  Hutton  did  nothing  immoral,  yet  the  bargain  is  ineffectual.  Pro- 
perty is  transferred  immediately  to  the  captor,  but  a  recapture  brings  it  back 
again.     There  can  be  no  purchase  before  a  regular  condemnation. 

On  the  Sd  February  1784,  "  The  Lords  found  that  the  property  of  the  ship 
in  dispute  was  not  transferred  to  the  suspender  by  the  sale  made  to  him,  and 
that  the  charger  is  still  entitled  to  reclaim  or  recover  the  said  ship.** 

Act.  B.  W.  M'Leod.     Alt.  A.  Abercrombie. 

Reporter^  Eskgrove. 


BRAXFnsLD.  Here  there  was  a  moral  wrong  in  Hutton ;  for  a  thing  prohibited 
by  statute  becomes  a  malum  m  se.  I  consider  him  as  one  who  has  bought 
goods  knowing  them  to  have  been  stolen.  Now  he  is  obliged  to  give  them 
back,  and  demands  a  recompense.   , 

Gardenston.  Hutton  acted  rather  erroneously  than  dishonestly:  be  did 
not  think  of  the  necessity  there  was  of  a  condemnation.  He  ought  indeed  to 
have  offered  the  ship  back  to  the  owner. 

Hailes.  There  seems  no  doubt  of  the  illegality  of  the  sale.  Magray  could 
not  sell,  because  the  ship  had  not  been  condemned,  and  he  was  liable  to  pvmsh- 
ment  in  France  for  what  he  did  in  direct  violation  of  the  orders  of  tlie  French 
king,  under  whose  commission  alone  he  acted.  Hutton,  again,  could  not  buy* 
I  never  heard  of  such  a  commerce  between  enemies  on  the  high  seas.  If,  in 
the  late  wars,  that  had  been  understood  to  be  law,  there  would  have  been 
cruisers  for  the  special  purpose  of  purchasing  the  ships  and  eflfects  of  friends 
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and  fellow-subject^t  and  no  enemy  privateer  would  hare  touched  so  convenient 
purchasers* 

SwiKToy.  I  never  can  bring  my  mind  to  think  that  there  was  any  moral 
turpitude  in  the  conduct  of  Hutton.  It  was  as  lawful  to  buy  the  ship  from  the 
French  C£q>tor  on  the  high  seas,  as  after  condemnation.  The  owner  may  re* 
claim  the  property,  but  then  he  must  pay  the  value  disbursed. 

Justice-Clerk.  Had  Hutton  made  the  purchase  for  the  benefit  of  Palmer, 
something  might  have  been  said ;  he  might  have  had  good  action  or  retention 
for  a  recompense :  But  here  lies  ^e  difficulty,-^there  wa^  an  illegal  transaction. 
Hutton  interposed  for  his  own  behoof  alone,  and  withheld  the  property  from 
the  right  owner.  If,  under  the  name  of  recompense,  you  give  Hutton  indem- 
nification, the  consequences  will  be  fatal :  who  can  know  wh^her  the  bargain 
was  fair  ?  This  will  open  a  door  for  frauds  innumerable,  and  strike  at  the  secu- 
rity of  the  commerce  of  this  nation.  Hutton  cannot  be  entitled  to  any  thing 
more  than  a  salvage. 

EsKGRovE.  To  award  L.150  paid  by  Hutton  for  the  ship,  would  be  to  sub- 
vert the  former  judgment.  Had  Hutton  been  acting  in  the  sense  of  a  negation 
rum  gestor^  he  might  have  had  action  for  indemnification ;  but  he  has  destroyed 
his  claim,  by  showing  his  intention  to  keep  the  ship  to  himself. 

On  the  Sd  February  1784,  "  The  Lords  found  a  recompense  due ;''  adher* 
ing  to  the  interlocutcw:  of  the  4th  July  I78S. 

Act.  A.  Abercrombie.    Alt.  B.  W.  M*Leod. 

Diss.  Braxfield,  Edkgrove^  Hailes,  Henderland. 

[Afterwards,  without  a  vote,  they  found  that  the  recompense  cannot  exceed 
legal  salvage  and  the  expenses  laid  out  on  the  ship.] 


17S4.    February  S.    William  Scott  against  Andrew  Gray. 

BILL  OF  EXCHANGE— PRESCRIPTION. 

A  partial  payment  made  and  marked  on  the  back  of  the  Bill,  after  the  running  of  the  sex- 
«gBidaLpveiBr^p(MD»  bf  ihe  repwentatiVaa  i>f  the  ckbtar,  savM  fima  the  pteicriptioD. 

IFac.  CoU.  IX.  218  j  Z)»c/.  11,126.3 

BRAxmLD.    The  Act  of  Parliament  is  not  accurately  worded :  it  goes  no 
farther  than  to  a  presumption  of  payment ;  but  this  is  not  an  extinction  of  the 
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deb^«— still  probable  by  writ  or  oath.  The  supposed  debtor  must  say  that  he 
paid,  and  he  is  not  entitled  to  add  qualities.  I  am  not  obliged  to  go  to  his  oath; 
his  writ  is  as  good  as  his  oath.  The  acknowledging  a  debt  to  be  due  before 
the  six  years  have  elapsed,  is  nothing ;  but,  after  the  six  years,  it  is  good  to  in- 
terrupt.    Any  acknowledgment  by  writ  is  sufficient,  and  that  we  have  herew 

Hailes.     I  doubt  whether  words  written  by  a  man,  not  in  his  own  name, 
but  to  assist  another,  be  writ  in  the  sense  of  the  statute. 

SwiNTON.  1  cannot  make  a  distinction  between  promise  of  payment,  witim 
the  six  years,  or  lUfler.  Payment  was  made  by  the  heir  of  the  debtor,  who  might 
possibly  have  been  ignorant  of  the  facts. 
^  Gardekston.  a  promise  to  pay,  during  the  currency  of  the  years  of  pre- 
scription, is  an  argument  of  the  debt  having  been  paid  within  those  years,  be- 
cause otherwise  the  promise  would  have  been  enforced ;  but  the  case  is  very 
different  when  the  promise  or  acknowledgment  is  made  after  the  years  of  pre- 
scription have  run. 

EsKGROVE.  My  doubt  is  as  to  the  payment  being  made  by  the  heir  of  the 
debtor.  An  heir,  or  an  executor,  may  sometimes  know  that  the  debt  subsists ; 
but  that  is  not  generally  the  case*  Resting  owing,  in  the  case  of  an  executor, 
must  be  different  from  that  in  the  case  of  the  original  debtor.  The  executor 
can  only  swear  as  to  belief, — ^the  original  debtor  can  swear  from  knowledge. 

Justice-clerk.  I  have  no  occasion  for  the  oath^  since  I  have  the  writ  of  the 
debtor  admitting  the  debt  to  be  due. 

Henderland.  An  heir  or  executor  can  only  go  on  the  information  of 
others. 

On  the  Sd  February  1784,  *'  The  Lords  sustained  the  action,  and  repelled 
the  defences.'' 

Act.  A.  Wight    Alt.  H.  Efskine.    Reporter,  Stonefield. 


1783.    December  4.    Mrs  Jeak  M<C!onochie,  and  Hee  Husband,  against 
James  Mabshall  and  Thomas  Ruthten,  Cumming's  Creditors. 


SERVICE  OF  HEIRS. 
Neeessity  of  a  General  Senrioe  in  order  to  transmit  peraooal  rigbte  in  boigage  tenements. 

[Faculty  Collection,  IX.  210 ;  Diet.  14,446.] 

EsKGBOVE.    I  doubt  whether  magistrates  in  burghs  can  give  such  infeft* 
ments  in  personal  rights. 
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Braxfield.  a  service  is  necessary  in  order  to  transmit  from  the  dead  to 
the  living.  In  burgage  tenements  this  is  not  necessary,  for  the  magistrates 
are  supposed  to  know  the  rights  of  parties.  This  is  the  case  when  the  prede- 
cessor aied  infeft.  There  may  be  more  difficulty  as  to  personal  rights :  but  I 
should  think  that,  even  in  that  case,  the  magistrates  might  have  given  infefl- 
ment  causa  cognita :  but  it  seems  to  me  that  they  did-  not  properly  inquire, 
and  that  they  have  mistaken  the  fact ;  for  they  supposed  that  Jean  M^Cono- 
chie  was  fiar.  Now,  from  the  case  of  Lord  Napier,  it  is  plain  that  not  she, 
but  Beveridge,  was  fiar. 

Elliock.  I  think  that  a  service  is  necessary ;  for,  without  it,  nothing  more 
will  be  carried  but  the  personal  rights. 

MoNBODDO.  The  power  of  tlie  magistrates  goes  not  so  far  as  to  enable 
them  to  grant  infeftment  more  burgi  in  personal  rights,  without  cognition. 

On  the  4th  December  1783,  ''  The  Lords  sustained  the  objection  •/'  altering 
the  interlocutor  of  Lord  Alva. 


1784.    Fehruary  10.    Daniel  Fraser  and  Others  against  James  Gibb. 


EXECUTOR. 

Debtors  are  not  boiuid  to  make  payment  to  Executors  or  Nearest  of  Kin,  unless  confinna* 

tion  has  been  obtained  as  to  thidr  full  debts. 


IFaculttf  Chllectian,  IX.  125  j  Dktionaty.  S92L] 

EsKGBOVE.  A  partial  confirmation  vests  a  right  in  all  parties  concerned ;  but 
beyond  that  it  does  not  reach.  The  debtor  may  pay  safely,  but  he  cannot  be 
compelled  to  pay. 

Braxfield.  The  Court  has  gone  far  enough  in  relieving  the  lieges  from 
the  burden  of  confirmation :  a  partial  confirmation  gives  zjus  ad  rem^  bjut  not  a 

JUS  in  re. 

On  the  10th  Feljruary  1784,  «*  The  Lords  remitted  to  the  Ordinary  to  pass 
the  bill }"  altering  the  interlocutor  of  Lord  Swinton  j  being  clear. 

Act.  G.  Ferguson.    Alt.  Mat  Ross. 


^ 
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1784.    February  10.    Adam  Hunter  against  Alexander  Hunter* 


BASTARD. 


Letters  of  Legitipnatioa  do  not  entitle  agnatee  to  niceeed  to  a  Bastard,  without  a  special 

provision  in  their  fiivoor. 


IFac.  Coll  IX.  226  j  Dkt.  1362.] 


Hailes.  We  see,  from  the  record,  that  the  person  with  whdm  the  pursuer  de- 
sires to  connect  himself  was  a  bastard,  and  that  he  was  legitimated  by  the  king^s 
letters.  It  would  be  singular,  indeed,  were  we  to  suppose  him  to  have  been 
legitimated  by  subsequent  marriage,  because  his  father,  after  the  legitimatioD, 
csuled  him  kni^ul  son,  and  because  he  himself  took  upon  him  the  character  of 
executor  to  his  father.  This  would  be  a  short  and  easy  way  of  establishing  a 
static.  This  is  the  more  singular,  when  we  recollect  that  the  bastard  lived  so 
long  that,  in  the  common  course  of  things,  it  may  be  presumed  that  there  are 
persons  still  alive  who  were  acquainted  with  him,  and  yet  the  very  remem- 
brance of  his  mother's  name,  who  is  supposed  to  have  been  Poimood's  wife,  is 
penshed. 

Eskgrove.  Letters  of  legitimation  are  the  best  evidence  of  bastardy  that 
can  be :  and  there  is  no  evidence  of  marriage  opposed  to  this.  As  to  the  case 
of  Morrison,  I  cannot  imagine  that  the  Crown  bad  ever  the  power  of  making 
bastards  capable  of  succeeding  to  the  father's  relations :  this  would  be  not 
only  to  favour  the  bastard,  but  also  to  deprive  others  of  their  rights.  The 
Crown  could  never  confer  on  another  more  than  itself  had. 

Braxfield.  There  is  no  evidence  of  a  subsequent  marriage.  I  never  enter- 
tained a  doubt  ias  to  the  Crown  not  having  a  power  of  enabling  bastards  to  sue-* 
ceed  to  other  people. 

On  the  lOtn  February  1784,  "  The  Lords  found  that  the  pursuer  has  no 
sufficient  title  to  carry  on  the  present  process  j'*  adhering  to  the  interlocutor  of 
Lord  JElUock.  - 

Act.  A.  Crosbie.    Alt.  Hay  Campbell. 
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178?,  November  28,  and  1784,  Fehruary  \%    Aubxanoee  Maxwbix  against 

Hugh  Lawson  and  Others. 


FOREIGN. 

Medicines  furnished,  by  a  Surgeon  in  London, '  io  a  Scotsman  sent  tbither  for  his  health, 
'  and  returning  afterwards  to  Scotland,  where  he  died,  though  they  would  have  been 
considered  as  a  privileged  debt,  if  furnished  m  Scotland^  were  not'  held  so  by  ihe 
Court,  in  an  action  at  Uie  instance  of  the  Ei%lish  Surgeon* 

-      -  ■         •  . 

^Faculty  Collection^  IX,  227 ;  Dtctumarvj  4478.1 

•  « 

Justice-Clbrk.  The  law  as  to  sixty  days  is  out  of  the  question.  I  cannot 
agree  to  the  notion  that  a  debt,  preferable  in  its  own  nature,  dioukl  have  its 
preference  limited  to  stjsty  dajfs.  This  would  strike  at  the  principle  of  hu*- 
manity,  ^'  that  the  life  of  man  should  be  preserved,  ^ome  of  creditors  what  will.'^' 
The  party  seems  to  have  bben  under  a  mortal  disease  during  the  course  of 
the  account* 

Kennet.  I  should  be  sorry  to  see  the  line  drawn  at  sixtj^^  days.  The  mor- 
tal disease  may  last  a  year,  or  perhaps  it  may  last  no  more  than  five  days.  The 
nature  of  the  thing  draws  the  line. 

Henderland.  The  only  difficulty  to  me  arises  from  the  constant  practice 
in  the  Commissary  Court,  which  prefers  surgeons  and  apothecaries  for  the 
space  of  sixty  days,  and  no  more. 

On  the  28th  November  1783,  "  The  Lords  preferred  Alexander  Maxwell 
on  the  first  account  libelled ;"  adhering  to  the  interlocutor  of  Lord  Anker- 
ville. 

Act.  R.  Dalzell.    AlL  R.  Corbet. 

Diss.  Eskgrove,  Henderland.  % 


1784.  February  12.  Eskgrovb.  The  question  is  as  bo.pr^fisreneti.  I  do 
not  wish  to  extend  preferences.  There  are  many  cases  as  equitable  for  allow- 
ing them  as  the  present.  The  texts  quoted  from  the  civil  law  are  not  to  the 
purpose,  as  Voet  has  shown  in  his  title,  De  Religiosis  et  Sumptibus  Funerum. 
Neither  is  there  anything  in  the  law  oi  England  that  goes  to  this  case.  The 
debt  was  contracted  in  England,  and,  at  that  time,  the  surgeon  contracting 
did  not  suppose  that  the  party  was  to  be  brought  to  Scotland.  As  to  the 
law  of  Scotland,  no  doubt  a  preference  is  given  to  surgeon's  medicines ;  but 
I  have  a  doubt  as  to  the  time.    I  should  d^bt  of  this  preference  gmng  back 
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for  months  V  or  yean.  In  practice^  surgeons  are  only  preferred  for  sixty  days 
preceding  the  death  of  the  patient. 

Braxfield.  In  practice  the  preference  is  so  limited.  If  a  person  should 
continue  ill  for  three  or  four  months,  and  then  die,  I  should  have  difficulty ; 
but  here  the  account  was  closed  in  England,  and  another  surgeon  employed. 
It  was  natural  for  the  first  surgeon  to  have  given  in  his  accouut  at  that  tune. 
Besides,  there  is  no  evidence  that  the  deceased  died  of  madness,  which  was 
the  distemper  under  which  he  laboured  while  Mr  Maxwell  attended  him. 

PaEsiDEKT.  That  cannot  be  the  deathbed  disease  which  continues  very 
long.  It  is  an  arbitrary  question  this.  I  have  no  ffreat  difficulty  in  assuming 
sixtjf  daySj  not  on  account  of  any  analogy  with  roe  Act  of  Parliament,  but 
merely  as  a  limited  time.  Here  the  time  was  longer,  and  the  account  was 
shut.  There  must,  in  order  to  a  preference,  be  an  account-current  at  the 
time  of  the  death.  Besides,  this  account  must  be  judged  of  by  the  law  of 
England.  Fifty  guineas  are  charged  for  attendance.  This  at  no  rate  can  be 
preferable,  for  it  is  not  on  account  of  medicaments. 

MoNBOODO.  We  are  not  to  look  in  the  civil  law  for  decisions  of  this  ques- 
tion. Diseases  did  not  continue  for  months  among  the  ancients,  as  they  do 
with  us.  [He  was  told  afterwards  that  his  observations  might  imply  that  the 
physicians  of  antiquity  gave  dispatch  to  their  patients.]  Physicians  are  paid 
on  the  spot,  like  lawyers,  but  surgeons  and  apothecaries  are  not.  If  a  man 
IS  dying  for  fifteen  months,  I  see  no  reason  whv  that  illness  should  not  be  con- 
sidered as  his  last  illness ;  and  therefore  I  am  for  the  preference. 

On  the  12th  February  1784,  "  The  Lords  found  Mr  Maxwell  not  entitled 
to  any  preference  ;**  altering  their  former  interlocutor. 

For  I^wson, — R.  Corbet.    Alt.  R.  R.  Dalyell. 

Diss.  Monboddo,  Ankerville. 


1784.    February  19-     Robert  Richardson  against  Archibald  Shiexls. 

SERVICE  AND  CONFIRMATION. 

The  Property  estaUkhed  by  tbe  posaeBdon  of  a  g«iieral  Disponee  unconfirmed,  is  limited 

to  the  Sabject  possessed. 

{^FacuUy  Collection,  IX.  229 }  Dictionary,  14,377.] 

Braxfield.    The  subject  is  plainly  moveable.    A  right  of  retention  does  not 
make  heritable.  As  to  the  titles  by  confirmation  to  Alexander  Orr,  tbe  father,  and 


LORD  HAILES.  945 

the  right  of  the  fadxn*  on  the  subjects  of  Alexander  Orr,  the  son  ;  the  son^s 
right  is  a  general  disposition.  A  debtor,  in  such  case,  may  safely  make  pay- 
ment, but  he  cannot  be  compelled  by  a  general  diq)onee  to  make  payment. 
The  Act  1690  shows  the  difference  of  a  jtis  ad  rem  and  3.  jus  in  re.  It  was 
not  the  purpose  of  the  Act  177^  to  carry  off  the  estates  of  bankrupt  defuncts ; 
for  the  Act  of  sederunt  1662  allows  creditors  to  claim,  and  they  wiU  come  in 
pari  passu.  The  Act  1712  did  not  give  more  to  the  factor  than  what  the 
bankrupt  had  himsel£  The  act  of  sequestration  will  prevent  the  creditors  of 
Alexander  Orr  £rom  taking  advantage  of  one  another. 

Justice-Clerx.  The  subject  is  moveable.  The  general  disposition  will  not 
vest.  My  difficulty  is  as  to  the  sequestration,  which  goes  to  the  whole  sub- 
jects that  belonged  to  Alexander  Orr,  the  father.  Shiells  was  a  party  in 
the  sequestration. 

President.  That  is  a  mistake.  Shiells  was  no  party  in  the  sequestration. 
It  was  obtained  on  tlie  suit  of  Alexander  Orr,  the  debtor. 

On  the  19th  February  1784,  "  The  Lords  preferred  Archibald  Shiells,  in 
virtue  of  his  confirmation ;"  adhering  to  the  interlocutor  of  Lord  Kennet. 
And,  10th  March,  1784,  "  adhered." 

Act.  Ilay  Campbell.    Alt.  W.  Baillie. 


1784.     June  15.     Charles,  Earl  of  Peterborough,  against  Mrs  Mary 

Garioch. 

PLANTING  AMD  INCLOSING. 

The  Act  1661  not  to  be  ^itiokM  io  the  case  of  a  oontemuAous  Teaement,  where  the 
oharg9B  of  inelosi^  wmM  not  be  aompenBated  by  the  resalting  Improvemeat. 

IFaculty  CoUeetian,  IX.  94& ;  Dictionary,  10,49?.] 

H AXLES.  The  opiiiion  of  the  visitors  must  be  held  jast,  for  it  was  given  at 
the  desire  of  the  parties,  and  nothing  is  of&red  to  disprove  it.  They  agree 
that,  on  some  part  of  the  march,  there  taust  be  earthenjenees.  And  one  d[ 
them  says,  that,  for  the  repantion  of  such  fences,  there  will  be  required  an^ 
nualfy  at  least  one-Aalf  qf  the  prime  east.  Now,  it  is  speaking  within  bounds  to 
say,  that  this  reparation  is  equal  to  a  complete  fendog  every  three  years.  The 
statute  certaiidy  meant  that  there  should  be  a  permanent  fence,  and  it  never 
could  have  meant  that  one  herctor  should  be  burdened  with  a  new  march^dike 
every  three  years.  If  so,  this  case  falls  not  within  tiie  statute,  interpret  it 
as  liberally  as  you  will.  In  the  case  of  Riddel  against  the  Marqms  qf  Tweed- 
dale,  there  was  no  doubt  as  to  the  practicability  of  making  permanent  fences : 
so  that  case  does  not  so  to  this.  And,  in  the  case  of  Riddel,  the  most  san- 
guine improvers  on  the  Bench  admitted  that  the  law  did  not  reach  to Jtow- 

6  D 
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mosses.  Between  them  and  mosses,  which  the  proprietor  does  not  propose  to 
drain,  there  seems  no  difference. 

Justice-clerk.  The  statute  in  question  is  a  salutary  one,  and  attended 
with  most  beneficial  consequences.  The  mtUual  benefit  of  heritors  is  intended ; 
their  eqiMl  benefit  could  not  be  provided  for.  A  march-dike  that  cannot  be  com- 
pleted is  nothing.  The  visitors,  named  by  the  parties  themselves,  report  that 
the  plan  proposed  is  not  beneficial,  and  that  it  is  impracticable. 

Braxfield.  The  law  was  well  calculated  for  the  circumstances  of  the  time, 
when  there  were  no  leases,  or,  at  most,  short  ones.  Now  things  are  changed, 
and  an  heritor,  whose  lands  are  let  on  a  long  lease,  may  sufier  severely,  by 
paying  for  march-dikes,  and  yet  receive  no  inctemnification  from  his  tenant ; 
and  therefore  I  am  not  for  extending  the  law  by  a  very  liberal  interpretation. 

President.  I  remember  that  Ix>rd  Alemore  thought  that  the  statute  in 
question  was  temporary.  I  did  not  think  so ;  but  I  should  have  endeavoured 
to  have  been  of  that  opinion,  if  the  statute  could  have  been  extended  to  this 
case.    [He  quoted  the  case,  Wilson  against  Sharp  qfHoustownJ] 

On  the  15th  of  June  1784,  "  The  Lords  found  that  the  Act  of  Parliament 
does  not  apply  to  this  case,  and  therefore  assoilyied,  and  found  the  pursuer 
liable  in  the  expenses  of  report  and  extract.'^ 

Act.  Hay  Campbell.     Alt.  R.  Blair. 


1784.    June  16.    Mr  Robert  Mutter  against  The  Earl  of  Selkirk. 

MANSR 

A  SGnister  of  a  Parish,  partly  landward,  and  partly  consisting  of  a  Royal  Boi^,  is  not 
entitled  to  demand  toe  biulding  of  a  Manse,  bat  may  daim  a  torn  for  house-rent. 

{Factdty  Collection,  IX.  244  j  Bictionary,  8513.] 

Justice-Clerk.  The  minister  of  Kirkcudbright  has  no  title  to  a  manse. 
By  comparing  the  different  acts  of  Parliament  together,  it  is  plain  that  the  le- 
gislature, in  1663,  meant  to  give  manses  in  landward  parishes  only.  There  is 
no  evidence  of  three  churches.  The  two,  besides  Kirkcudbright,  were  chapels, 
or  altarages.  But,  supposing  the  case  to  have  been  different,  the  annexation 
will  not  give  the  minister  of  the  burgh  a  right  to  a  manse. 

On  the  l6th  June  1784,  '^  The  Lords  suspended  the  chai^ge,  without  preju- 
dice to  the  minister's  insisting  for  a  competent  house-renf 

Act.  G.  Wallace.    Alt.  A.  Wight. 

BeporteTr  Alva. 
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1784.    Jvne  23.    Jamss  Gordon  against  William  Bogle. 

JURISDICnON^PRESCRIPTION. 

1«  TcfWidf  that  the  Court  of  Admiralty  is  competent  to'  grant  Decree  for  a  Debt  due  by  an 

Inland  BUI. 
S«  Found)  that  a  blank  rammone  does  not  interrupt  prescription ;  but  that  action  against  one 

of  the  correi  dAemi  does. 


\Fac.  CoU.  IX.  249 }  Diet.  75S2-] 


Braxfield.  Ever^  bill  of  exchange  is  held  to  be  raercantile,  and  the  Judge- 
Admiral  has  a  jurisdiction  therein  by  practice.  As  to  the  secofid  point,  it  is 
elear,  because  one  of  the  correi  dehendi  was  cited  within  the  six  years. 

Justice-Clerk.  Perhaps  it  had  been  better  if  the  jurisdiction  of  the  Ad- 
miral had  not  been  so  far  extended  as  it  has  been ;  but  there  is  no  help  for 
that  now.  I  should  doubt  as  to  the  second  point,  that  a  blank  summons  can 
interrupt  prescription,  since  the  law  requires  a  proper  document :  but  Lord 
Braxfield's  argument  on  the  specialty  of  the  case  is  conclusive. 

President.  The  interlocutor  of  the  Judge- Admiral  is  singular.  His  own 
court,  notwithstanding  what  he  has  found,  is  competent,  from  practice.  I  am 
clearly  of  opinion  that  a  blank  precept  is  no  interruption  of  prescription.  Sup- 
pose the  pursuer  to  be  creditor  in  different  bills,  how  can  a  blank  precept 
apply  to  one  bill  more  than  another  ?  The  document  required  by  the  statute 
must  be  taken  on  a  particular  debt 

EsKGROVE.  In  the  case  of  the  long  prescription,  a  document  is  necessary ; 
but,  in  the  case  of  the  short  prescription,  a  demand  made  seems  sufficient, 
because  that  takes  off  the  presumption  of  payment. 

SwiNTON.     Action  cannot  be  said  to  be  commenced  on  a  blank  precept 

On  the  23d  June  1784,  '*  The  Lords  sustained  the  jurisdiction  of  tne  Ad- 
miral ;  found  that  a  blank  summons  does  not  interrupt  prescription,  but  that 
action  against  one  of  the  correi  debendi  does ;''  varying  the  interlocutor  of  Lord 
Eskgrove. 

Jkt.  John  M^Laurin.    Alt.  Archibald  Campbell. 


1784.    June  25.      James  Hay,  &c.  against  Robert  Dow. 

HYPOTHEC. 

A  Landlord  may,  cwrraUe  termimf  not  only  sequestrate,  but  also  roup  the  hypothecated 

Effects  of  his  Tenant,  if  insolvent. 

{Fac.  CoU.  XL  25S ;  Diet.  6202.] 
Braxfield.    The  landlord's  hypothec  must  be  used  with  discretion.    The 
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landlord  cannot  sequestrate  while  the  tenant  is  going  on  in  business ;  for  how 
can  a  tenant  pay  his  rent,  if  he  be  not  allowed  the  use  of  his  crop  ?  The  case 
is  different  when  a  tenant  becomes  lapsus.  If  the  landlord  be  entitled 
to  sequestratCi  he  may  roup,  for  otherwise  the  subject  may  be  dilapidated. 
Cattle  must  be  rouped,  for  otherwise  they  will  eat  up  their  own  value.  As  to 
the  other  point,— at  common  law,  a  tenant  is  bound  to  stock  the  farm ;  and,  if 
he  does  not,  the  landlord  is  entitled  to  call  iqpon  him  to  do  it,  to  find  caution, 
or  to  remove. 

On  the  25th  June  1784,  "  The  Lords  sustained  the  defences,  and  assoilyied  ;'* 
adhering  to  the  interlocutor  of  Lord  Elliock. 

Act.  U.  Erskine.    Alt.  A.  Crosbie. 


1784.    June  29.    Walteh  M^Dowal  against  Jambs  M'Dowal,  &c. 

SERVICE  AMD  CONFUtMATION. 


Poesesrion  of  the  Defunct's  Mov  cables  by  the  nearest  of  Kin  vests  hinL  in  the  Rights  of  the 

Subjects  possessed  only. 

IFacultif  Collection,  IX.  »65 ;  Did.  14,404.] 

Kennet.  The  Court  has  found  a  title  by  possession  of  ipsa  corpora,  or  by 
confirmation,  although  partial ;  but  here  no  title  at  all  would  prefer  nearest  in 

kin. 

Braxfield.  a  number  of  decisions  are  quoted,  but  not  to  the  purpose. 
In  order  to  give  an  active  title,  confirmation  is  necessary.  Intromission  is  a 
passive  title,  but  no  more. 

Eskgrove.    This  case  was  determined  last  winter ;  Gib. 

Gardenston.  I  doubt  that  we  have  already  gone  too  far  as  to  the  vesting 
right  in  moveables ;  but  I  am  clear  not  to  go  farther. 

On  the  39th  June  17S4,  *<  The  Lords  (Hreferred  the  nearest  in  kin." 

Act.  George  Currie.    Alt.  A.  Elphinston. 

Reporter,  Alva. 
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1784.    Juhf  6.    Archibald  Malcolm  against  Ank»  &&  M<>orhock8. 

RIGHT  IN  SECURITY. 

A  Creditor  in  diemy  whose  Debt  is  secnred  on  an  Heritable  Snbject  not  eqmTalent  to  its 
Amount,  is  eptitled  to  supply  the  deficiency  by  attaching*  the  produce  accruing  prior 
to  the  term  of  Payment 

IFac.  CoU.  IX.  262  j  Diet.  14,120.] 

Justice-Clbrk.  Malcolm's  claim  is  to  draw  as  a  postponed  creditor,  in 
preference  to  prior  creditors. 

Kennet.  Both  debts  are  onerous.  Had  not  the  estate  been  sold,  Mal- 
colm would  have  been  preferable  on  the  maills  and  duties.  The  land  being 
sold,  the  price  comes  in  its  place.  The  interest  (rf*  the  price  would  belong  to 
the  father  and  mother ;  and  consequently  Malcolm,  the  creditor,  could  affect  it 
preferably  to  the  children. 

PREsmiNT.  How  can  the  interest  be  accumulated  into  a  principal  sum  in 
the  hands  of  a  purchaser  ? 

Gardenston.  We  ought  to  lose  sight  of  parties  and  judge  according  to  law. 
Before  the  land  was  sold*  the  children  could  have  bad  no  claipi«  How  should 
they  have  any  ckim  on  ihe  sarrogatum  f    A  debt  not  due  canaot  compete  with 

one  due. 

Braxfield.  The  difficuhy  here  arises  from  t^e  case  being  umxsua).  In  the 
argument,  the  nature  of  the  debt  secured  is  blended  with  the  nature  of  the  se- 
curity.  The  debt  is  not  properly  conditional ;  for  it  is  to  assij^nees,  and  the 
de^th  of  the  children  would  not  have  extinguished  the  debt.  Tne  debt  cannot 
be  exacted  before  the  term  of  naym'ent ;  and  the  question  is.  What  is  to  be- 
come of  the  intermediate  annuairent  ?  Generally  a  debt  cannot  be  made  ef- 
fectual before  the  term  of  payment;  but  there  is  an  exception  when  the 
debtor  is  vergens  ad  inopiam.    A  creditor  may  adjudge  before  the  term  of 

Symeot,  that  the  profits  o£  the  estate  may  be  set  apart  in  security  of  his  debt, 
ere  the  debtor  who  granted  the  heritable  security  was  vergens  ad  inopiam. 
The  diildren  might  have  ac^udged,  and  so  secured  the  issues  and  jprofits.  I 
think  that  the  sale  makes  so  diffi^rence.  From  the  time  that  inreftment  is 
taken,  the  lands  are  impignorated,  and  the  issues  and  profits  of  the  pledge 
must  go  the  same  way. 

EsKGROVE.  It  was  intended  to  secure  L.600  on  the  esate.  What  could  be 
the  view  of  the  parties  at  the  date  of  the  heritable  bond  ?  Supposing  the 
father  had  become  bankrupt,  the  creditor  might  have  said,  ^'  I  will  not  allow 
you  to  run  away  with  the  subject  and  leave  me  only  a  partial  payment.  Post- 
poned creditors  cannot  come  in  to  disappoint  me.  By  the  Roman  law,  a  cre- 
ditor had  a  nUssio  in  possessionem  for  his  security.  With  us,  it  was  found  that 
an  adjudication  might  pass  on  a  debt  not  yet  due;  Forbes^  IJ^h  Law:  and 
then  came  the  decision  in  the  case  of  Easter  Ogle.    The  children  here  are 
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ranked  for  payment  of  L600 ;  that  is,  they  are  ranked  on  the  whole  subject 
until  payment  But  they  will  not  be  so,  if  they  are  not  secured  in  the  interest ; 
for  then  they  will  not  draw  certainly  more  than  L.160. 

President.  Malcolm  lent  his  money  on  the  faith  of  an  estate ;  and  he 
trusted  to  a  personal  right,  which  might  have  indemnified  him  before  the 
children's  right  took  place.  If  he  once  could  have  drawn,  how  can  we,  in 
the  ranking,  anticipate  the  right  of  the  children  ?  The  judgment  in  the  case 
of  Easter  Ogle  was  a  strong  step.  How  could  the  children,  in  die  present 
state  of  their  debt,  apply  for  a  sequestration  ? 

On  the  6th  July  1784,  "  The  Lords  preferred  the  children." 

For  the  children, — R.  Dalzell.     Alt.  R.  Corbet. 

Reporter^  Rockville. 

Diss.  Gardenston,  Kennet,  Stonefield,  Hailes,  Rockville,  President. 


1784.     Jufy  7.     James  Brodie  of  Brodie  against  Keith  Urquhart  of 

Meldrum. 


MEMBER  OF  PARLIAMENT. 

A  person,  after  voting  for  Preses  and  Clerk,  went  out  of  the  Court-room  to  an  antecham- 
ber, where  he  waited  till  he  heard  his  name  called,  to  give  his  vote  for  the  Member 
being  elected,  and,  instantly  appearing,  gave  his  vote.  There  being  no  opportunity 
previously  to  put  the  trust-oath,  it  was  tendered  to  him  immediately  after  giving  his 
vote,  when  he  refused  it,  as  being  out  of  time.  The  Freeholders  having  sustuned 
the  vote,  the  Lords  found  they  had  done  wrongs  and  ordered  the  person's  name  to 
be  expunged  from  the  roll. 

IFoUo  Dictionary,  III.  421 ;  Dictionary,  8778.] 

In  this  case  the  Lords  were  unanimously  of  opinion,  that  wilfully  to  evade 
the  taking  of  the  oath  of  trust  and  possession,  was  equivalent  to  the  refusing  to 
take  it ;  and  therefore,— 

On  the  7th  July  1784,  *'  They  sustained  the  complaint,  and  ordered  the 
name  of  Mr  Urquhart  to  be  expimged  from  the  roll,  and  found  him  Uable  in 
L.10  of  expenses." 

For  the  complainer, — Wm.  Honeyman.    Alt.  A,  Wight 
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1784,    Jubf  16.    James  Buchanan  and  John  Auld  against  Adam  Grant. 

SERVICE  AND  CONFIRMATION. 

Payments  to  the  creditors  of  a  person  deceased,  in  consequence  of  a  general  mandate  from 
tbe  nearest  in  kin,  or  general  disponee  imconfirmed,  effectual  in  a  question  with  the 
creditors  of  the  drfanct  confirming. 

\^Fac.  Coll  IX.  265  j  Dkt.  14,878.] 

MoNBODDO.  Let  us  consider,  1^/,  What  would  have  been  the  case  by  the 
civil  law.  In  it  there  were  two  ways  of  making  up  titles  by  succession  :  1.  Adi- 
tio  hasreditatis  ;  2.  Gestio  pro  hcerede.  The  second,  as  well  as  the  first,  was  an 
active  as  well  as  a  passive  title,  although  not  so  with  us.  Mr  George  Goldie 
incurred  the  passive  title  of  gestio  pro  hcerede :  this  also  gave  him  an  active 
title  to  transmit.  I  should  carry  this  still  farther,  were  there  not  in  our  law  a 
confirmation,  which  is  a  good  institution,  not  known  in  the  civil  law.  The  debt- 
or is  secure  against  the  next  nearest  in  kin,  but  not  against  creditors  confirm- 
ing :  were  it  not  so,  the  office  of  commissary  would  be  useless.  But,  from  what 
I  have  heard  from  Mr  Solicitor  Dundas,  I  doubt  that  that  is  not  the  case  here. 
Goldie  granted  a  factory  to  uplift  the  executry  funds,  and  to  paj  them  to  the 
creditors  of  the  defunct.  Grant  and  Goldie  are  one  and  the  same  person.  Grant 
is  the  hand  of  Goldie ;  and  that  being  the  case,  I  cannot  consider  Grant  as  a 
debtor  of  the  executry  :  the  pursuers  ought  to  have  gone  against  the  debtors. 

Pbesident.     Grant  was  debtor  to  the  executry. 

Braxfield.  It  is  natural  for  creditors  to  complain  of  the  law  when  they  do 
not  get  payment ;  but  generally  the  fault  lies  in  the  creditors  themselves.  When 
a  man  dies,  creditors  may  confirm  directly,  and  prevent  dilapidations :  in  this 
case,  had  the  creditors  offered  to  confirm,  Goldie,  as  nearest  in  kin,  would  have 
been  preferred,  but  it  would  have  been  upon  caution.  The  creditors,  however, 
did  not  confirm  till  after  the  bankruptcv  of  Goldie.  If  the  nearest  in  kin  intro- 
mits without  a  title,  he  means  to  pay  every  one,  and  he  is  obliged  to  pay  every 
one.  Goldie  had  no  view  of  doing  any  thing  but  what  was  right ;  he  thought 
that  the  succession  was  lucrative,  and  he  acted  accordingly.  The  creditors, 
from  the  same  reason,  took  no  measures  for  their  own  security ;  they  thought 
that  there  would  be  no  shortcoming. 

It  is  said  that  tlie  questions,  formerly  decided,  were  between  one  nearest  in 
kin  and  another,  and  not  with  creditors.  Should  that  distinction  be  adopted, 
it  would  open  a  door  for  numberless  litigations.  That  part  of  our  law  which 
finds  payment  good  to  the  nearest  in  kin,  even  without  his  confirmation,  must 
not  be  touched.  It  was  so  found  forty  years  ago :  there  are  not  many  decisions 
on  that  point,  because  the  nation  was  satisfied,  and  acquiesced  in  that  principle 
as  part  of  our  law.  In  heritage  the  law  requires  a  written  progress  ;  not  so  in 
moveables :  in  them  the  very  act  of  delivery  presumes  property.    Here  a  near- 
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est  in  kin  is  in  right  to  call  for  the  goods  of  the  defunct :  the  debtor  is  sensible 
of  this,  and  pays :  there  is  no  great  stretch  in  finding  this  sufficient  to  vest 

Still  confirmation  is  not  needless ;  for  it  is  not  sufficient  to  say,  I  pay  to  the 
nearest  in  kin  $ — it  must  be  to  the  person  who  has  tiie  right,  ^niere  is  always 
,  risk  in  a  settlement  A  man  is  not  bound  to  pay  without  confirmation,  but  he 
may  pay.  As  to  the  application.  Grant  was  in  tUtdo  to  pay  to  .Goldie.  I  am 
still  to*  learn  what  difference  there  is  between  payment  to  a  man  or  to  his  order. 
The  order  is  indefinite,  and  the  consequence  is,  that,  if  Grant  had  paid  to  those 
who  were  not  creditors,  or  paid  too  much,  it  was  at  his  risk*  Here  the  debts 
are  admitted  to  be  iust.  If  Goldie  had  paid  without  decree,  he  would  still 
have  been  answerable  to  the  creditors.  But  that  is  a  business  in  which  Grant  is 
not  concerned. 

Justice-Clerk.  Of  the  same  opinion.  I  should  be  sorry  to  see  this  Court 
give  a  decision  contrary  to  a  train  of  decisions  for  forty  years  back.  I  hold  it 
as  a  principle  in  the  law  and  practice  of  Scotland,  that  the  nearest  in  kin,  or  the 
general  disponee,  may  go  to  the  debtors  of  the  defunct,  and  obtain  payment,  and 
that  payment  will  be  good  to  discharge  the  debtors.  Were  we  to  depart  from 
the  principles  of  the  decisions  already  given,  much  confusion  would  ensue. 

President.  I  am  much  for  adhering  to  strict  principles  in  matters  of  succession, 
and  especially  in  heritable  rights.  I  do  not  inquire  what  was  the  ancient  practice 
as  to  confirmation :  we  must  go  according  to  modem  practice.  Goldie,  instead 
of  recovering  payment  of  his  debts,  ordered  them  to  be  paid  over  to  his  cre- 
ditors. The  transaction  was  perfectly  fair,  and,  to  all  appearance,  the  creditors 
run  no  risk. 

Henderland.  There  are  cases  in  which  creditors  may  be  cut  out ;  but  the 
judgment  of  the  Court  must  go  upon  what  generally  happens. 

EsKGROVE.    There  is  no  occasion  for  debtors  to  take  decreet :  creditors  re- 
ceive  payment  on  decreet  in  order  to  be  a  document  to  the  payer.     There  is  no 
difierence  between  payment  by  Goldie  and  by  his  mandatory  :  quijhcitper  alium^ 
faeit  per  se. 

MoNBODDo.  Had  I  seen  a  series  of  decisions,  I  should  have  submitted  ;  but 
I  see  no  such  thing :  in  all  the  questions  hitherto  determined  the  party  was  the 
next  in  kin.  As  to  the  opinion  of  lawyers,  that  is  not  uniform.  I  differ  from 
Lord  Braxfield. 

On  the  l6th  Julv  1784,  "  The  Lords,  on  the  general  point,  found  Grant  not 
liable  ;*'  altering  the  interlocutor  of  Lord  Gardenston. 

Act.  Hay  Campbell.    Alt.  M.  Ross. 

Hearing  in  presence. 
'  Diss.  Monboddo. 
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1784.   Nwember  18.   Richard  Cameron  and  Others  against  John  Robertson 

and  Others. 


PROVISION  TO  HEIRS  AND  CHILDREN. 

A  provisicm  by  a  father,  payable  at  bis  deatb,  together  with  a  disposition  in  security  oi  it, 
haying  been  granted  in  favour  of  his  children  nascUuri ;  whether  titles  ean  be  properly 
established  by  service  ?  i 

{Faculty  Collection,  IX.  275 }  Dictionary,  12,879.] 

EsKGROVE.  The  defence  of  minority  is  no  answer  to  the  Act  l66l,  which 
makes  no  distinction  between  majors  and  minors.  Neither,  on  the  other  hand, 
is  the  plea  good  that  Cameron's  service  and  infeftment,  as  heir  to  his  father, 
must  exclude  the  procuratory  in  favour  of  the  children.  If  a  man  die  after 
granting  a  procuratory,  but  before  it  is  executed,  his  heir  cannot,  by  mak- 
ing up  of  any  titles,  shut  it  out.  If  the  provision  had  been  merely  personal, 
the  children  would  have  had  a  jus  crediti  without  service  :  but  here  there  is 
more, — a  disposition  of  the  lands  to  the  children  with  procuratory.  Of  what  is 
the  service? — ^Not  of  the  lands,  for  the  children  are  not  heirs.  It  is  said  that 
the  service  was  to  ascertain  their  relation  to  the  defunct :  this  ought  to  have 
been  by  declarator ;  then  an  action  would  have  followed  against  thb  heir,  and, 
on  that,  adjudication  in  implement. 

Braxfield.  When  a  father  provides  a  land  estate  to  the  children  of  the  mar- 
riage, and  takes  infejlment^  the  subject  will  go  not  to  heirs  whatsoever,  but  to 
the  children,  and  the  debts  of  the  eldest  child  of  the  marriage  will  be  effectual 
only  against  his  own  share.  If  a  father  does  not  so  provide  a  land  estate,  but 
only  a  sum  of  money,  and,  in  security,  grants  an  estate,  and  takes  infeftment, 
the  consequences  would  be  the  same.  Here  no  infeftment  was  taken  ;  and  the 
deed  stood  personal  at  the  death  of  the  father.  The  eldest  son  is  heir  of  the 
investiture,  and,  in  that  capacity,  he  made  up  his  titles.  Can  there  be  a  doubt 
that  the  eldest  son  has  the  estate  in  fee  simple  ?  The  younger  children  might 
have  secured  themselves,  but  they  did  not.  His  creditors  adjudged,  and  so  did 
the  children,  and  they  came  in  pari  passu :  but  how  can  they,  after  lying  by  so 
long,  execute  the  procuratory,  so  as  to  cut  out  the  creditors  of  the  eldest  son? 
Here  the  provision  is  of  a  sum  of  money  to  the  children  in  general.  No  one 
child  has  a  claim  for  a  particular  sum  :  the  father  disponed  the  estate  to  the 
eldest  son,  and  burdenea  him  with  provisions  to  the  younger  children,  even  be- 
yond what  was  provided  in  the  marriage-contract.  They  became  creditors  by 
this  to  the  eldest  son,  and  they  must  claim  as  such  ;  and  so  indeed  they  formerly 
claimed,  before  this  fancy  of  executing  the  procuratory' occurred  to  their  men 
of  business. 

EsKGROVE.  How  could  the  father  be  said  to  have  executed  the  marriage- 
contract  by  making  the  younger-children  m%r^  personal  creditors  of  the  eldest 
ion  ?    This  was  beyond  his  powers. 
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Justice-Clerk.  I  do  not  see  how  the  children  can  now  overhaul  every,  thing 
that  has  been  done.  The  marriage-contract  is  of  a  singular  nature ;  and,  un- 
less we  are  bound  to  it,  I  should  be  sorry  to  see  it  rendered  efitetual*  This 
marriage-contract,  with  a  procuratory  in  favour  of  unborn  children,  is  not  suited 
to  a  commercial  countr}%  and  hurts  the  security  of  the  records.  The  children 
had  SLJus  crediti  for  the  sum  at  large,  not  for  any  numerical-  sum  to  each.  The 
father  did  not  alter  the  investiture  :  he  only  granted  a  procuratory  for  securing. 
I  do  not  think  that  the  children  had  any  thing  wherein  to  be  served^  If  the 
father  had  executed  any  deed  in  implement,  then  I  can  see  how.  the  children 
might  have  been  served.  What  could  the  children  be  served  to  aa  OMtters 
stand  ?  A  service  in  the  law  of  Scotland  is  in  order  to  ascertain  who  died  last 
infefl,  that  the  hm^e^itas  jacens  may  be  taken  up  ;  but  was  the  father  vested 
and  seized  in  their  provision  ?  Some  old  decisions  have  been  quoted,  in  which 
it  seems  to  have  been  supposed  that  a  service  was  proper.  A  puzzle  seems  to 
have  been  somehow  introduced,  from  the  notion  of  ascertaining  the  relation  of 
the  claimants ;  but  the  later  decisions  have  uniformly  held  such  service  to  be 
inept  and  null.  The  children  stand,  first  as  personal  creditors  to  the  father, 
and  then  to  the  eldest  son,  both  as  heir  and  disponee :  on  that  ground  they 
claimed,  and  they  obtained  a  preference  to  a  certain  extent.  Now,  by  a  side 
wind,  they  atteippt  to  disappoint  the  creditors. 

President.  The  former  advisers  of  the  children  must  have  been  very  igno- 
rant ;  for  they  made  them  plead  things  inconsistent  with  what  they  now  plead. 
The  truth  is,  that  the  inserting  this  strange  procuratory  in  the  marriage-con- 
tract was  a  blunder  of  the  writer. 

EsKGROVE.  I  lay  my  opinion  on  this,  that  the  marriage-contract  gave  no 
right  of  service  to  the  children  ;  and  that  all  that  has  followed  on  it  is  inept 
and  null. 

MoNBODDO.  The  children  were  not  obliged  to  acquiesce  in  the  father's  deed  ; 
but  they  might  still  recur  to  the  marriage-contract.  Had  they  taken  a  declara- 
tor, adjudged  in  implement,  and  then  got  themselves  infeft  before  the  creditor 
of  the  eldest  son,  they  would  have  been  preferred.  The  only  Question  then  is 
as  to  the  manner  of  their  making  up  titles.  It  ha^  been  found,  that  a  thing 
payable  after  the  death  of  the  father,  constitutes  a  bare  right  of  succession. 
Here  a  particular  subject  was  given, .  by  the  father  in  his  marriage-contract,  to 
children  for  their  provision,  which  could  only  be  taken  up  by  service.  The 
children  would  have  been  liable  for  the  debts  of  the  father,  and,  consequently, 
represented  him  to  a  certain  extent ;  and,  if  they  represented  him^  they  might 
be  served  to  him  :  their  service  was  as  to  lands  in  which  the  father  died  vest 
and  seized  under  an  obligation  to  them. 

On  the  18th  November  1784,  "The  Lords  sustained  the  objection  to  the  pre- 
ference of  the  children." 

Act.  R.  Cullen.    Alt.  Hay  Campbell. 

Reporter^  Monboddo. 

Diss.  Monboddo. 
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J  754.    November  34.    Sir  James  Gkant  against  Mrs  Martha  Grove. 

PRESCRIPTION. 

Prflscriptioii  of  a  debt  doe  by  a  CtMrporation,  whether  interrupted  by  a  homine  ueed  agahiet 
some  of  the  members  who  had  been  the  representatives  of  the  Corporation,  when  the 
decree  on  which  the  homing  proceeded  was  pronounced  ? 

iDictiongry^  11,283.] 

Braxfielp.  There  is  no  good  objection  to  the  decreet  I7S6.  The  case  codaes 
to  the  horning.  In  order  to  interrupt  the  negative  prescription,  there  must  be 
a  proper  judicial  demand  against  the  person  in  the  right :  the  charge  is  nomifia- 
tim  against  persons  who  were  not  the  legal  representatives  of  the  company. 

Hailes.  The  case  will  not  be  the  better  that  the  chief  amongst  them  died 
before  the  horning  was  executed  against  biro, 

Kennet.  The  horning  is  not  regular,  yet  still  it  is  a  document  taken  on  the 
debt. 

SwiNTON.  Two  of  the  assistants  were  in  office. when  the  horning  was  exe- 
c'uted  against  them,  as  representing  the  company,  and  for  themselves:  this 
will  interrupt,  as  it  shows  the  animus  of  insisting. 

MoNBODDO.  I  know  of  no  form  by  which  any  persons  but  those  mentioned 
in  the  decreet  could  be  charged. 

RocKviLLE.  The  decreet  I7S6  was  good,  and  no  person  could  be  blamed 
for  charging  in  terms  of  the  decreet. 

HxNOERLAND.  ThoriEl  wcrc  two  remedies :— 15/,  A  bill  of  horning,  reciting 
the  state  of  the  case  ;  2{/,  A  charge  of  horning  against  the  company  by  its  in- 
corpOriRed  tiame. 

EsKOROVE.  Negative  prescription  is  not  a  favourable  plea.  The  Court 
always  exempts  a  creditor  from  the  negative  prescription,  if  any  rational 
grounds  for  his  silence  can  be  produced,  Nes^tive  prescription  does  not  im- 
ply.that  payment  has  been  made,  but  it  is  a  legal  presumption  of  dereliction 
and  discharge.  A  document  must  be  taken, — so  that  the  intention  of  the  cre- 
ditor be  sufficiently  evident.  This  case  is  not  so  strong,  in  the  view  of  nega- 
tive prescription,  as  tliat  of  a  putative  creditor.  Horning  could  oulj  be  ex- 
pede  in  terms  of  the  decreet  Had  all  the  assistants  been  dead,  the  horning 
would  have  been  null ;  but  that  was  not  the  case  here :  two  of  the  assistants 
remained  assistants ;  they  represented  the  company,  and  they  w^ere  liable,  per- 
sonally,  to  a  certain  extent. 

[He  concluded  with  quoting  the  case  of  Alcorn.] 

Braxfield.  I  have  heard  a  great  deal  of  law  to  which  I  cannot  agree.  The 
animus  of  the  creditor  is  not  sufficient :  when  I  put  m;^  bond  in  the  register, 
J  show  my  animus  not  to  relinquish  my  debt,  yet  that  will  not  interrupt  the  ne- 
gative  prescription,  although  it  be,  in  some  sense,  a  decreet.  Letters  of  horn- 
inff  also  show  an  animus ;  but,  if  not  executed,  they  do  not  interrupt ;  neither 
will  a  suspension  interrupt,  for  that  is  the  act  of  the  debtor.     If  document  be 
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not  taken  properly,  the  debtor  is  free.  As  to  the  case  of  Alcorn }  when  there 
are  different  correi  debendi,  document  taken'  against  one  is  enough,  both  by 
the  civil  law  and  our  law.  The  assistants  charged  were  not  liable  for  the 
debt :  it  was  a  company  debt, — the  corporation  ought  to  have  been  called,  and 
not  any  individual.     The  calling  a  few  is  doing  nothing. 

MoNBODDO.  In  the  case  of  Alcorn,  there  was  no  correus  debendi,  but  a  cau- 
tioner :  a  decreet  of  registration  is  no  document. 

On  the  24th  November  1784,  '^  The  Lords  found  that  the  decreet  of  con- 
stitution, at  the  instance  of  the  late  Sir  James  Grant,  with  the  homing  and  exe- 
cution thereon,  sufficiently  interrupt  the  negative  prescription,  and  therefore 
repelled  the  obiection  of  prescription  made  to  the  interest  produced  and 
claimed  on  by  the  present  Sir  James  Grant ;"  adhering  to  interlocutor  of  21st 
July  1784. 

Act.  Hay  Campbell.    Alt.  Al  Abercrombie. 

Reporter^  Monboddo. 

IHs9.  Braxfield,  Hailes,  Ankerville,  Henderland,  President* 

[Justice-Clerk  did  not  vote,  having  declined  himself.} 


1784.    Jultf  23.     William  Lennox  and  Others  against  Robert  Grant  and 

Others. 

SERVICE  AND  CONFIRMATION. 

Confirmation  as  executor  of  a  general  disponee^  who  had  not  been  confirmed  nor  in  poooe§ 
sion,  not  sufficient  to  give  right  of  action  respecting  the  sabjecta  disponed. 

[Pac.  Coll.  IX.  283;  Diet.  14,381.] 

Monboddo.  Mr  Grant's  right  is  defective :  he  has  made  up  a  title  to  Mrs 
Marshall,  but  she  had  made  up  no  title  to  the  bond.  He  has  now  made  up  a 
title  to  the  disponee ;  but  that  comes  too  late  after  a  competition. 

EsKGROVE.  Mrs  Marshall  had  no  possession  of  the  debt,  though  she  had  of 
the  interests  received.     The  confirmation  was  an  ea:  post  facto  business. . 

Braxfield.  Mr  Grant,  instead  of  confirming  to  Mrs  Marshall,  ought  to 
have  confirmed  as  executor-creditor  on  the  disposition.  Mr  Grant  has  since 
obtained  a  confirmation,  irregular  indeed,  but  still  vesting.  There  is  no  one 
that  can  challenge  it,  for  he  has  besides  a  general  disposition. 

EsKGROVE.  The  difficulty  here  is,  that  the  confirmation  was  not  expede  to 
the  subject  as  in  bonis  of  the  husband  to  whom  it  belonged,  but  as  in  bonis  of 
the  wite  to  whom  it  did  not  belong. 
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Justice-Clerk,  fiad  Mrs  Marshall  died  intestate^  the  nearest  in  kin  would 
have  taken  the  bond :  is  not  her  disposition  equal,  at  least,  to  a  right  ab  in^ 

testato? 

EsKSROVE.  Mr  Grant  cannot  be  in  a  better  situation  than  Mrs  Marshall ; 
and,  had  she  been  alive,  she  could  not  have  adjudged  without  previous  confir- 
mation. 

Braxpield.  The  present  question  is  not.  Who  would  be  preferred  on  a 
competition  ?  A  confirmation,  though  erroneous,  vests  the  jus  exigendi.  If 
the  debtor  cannot  object  to  this.  What  title  havQ  the  creditors  to  object? 

Henderland.  Here  there  is  a  person  having  "a  proper  legal  title  to  the 
debt,  and  no  injury  is  done  to  any  one,  by  its  being  held  good,  ^r  he  has  found 
caution. 

On  the  22d  July  1784,  "  The  Lords  repelled  the  objection  j**  adhering  to 
the  interlocutor  of  Lord  Ankerville. 

Act.  Ch.  Hay.    Alt.  R.  CuUen. 

Diss.  Alva,  tlailes,  Monboddo,  Eskgrove. 

Non  liquet^  Gardenston. 

Absent.  President,  Elliock,  Ankerville,  Swinton. 


November  26.— Eskgrove.  Competing  creditors  are  as  well  entitled  to  ob- 
ject as  the  common  debtor.  '  In  that  view,  I  should  think  that  the  interlocu- 
tor reclaimed  against,  goes  farther  than  any  hitherto  pronounced.  I  never  un- 
derstood that  a  debtor  could  be  compeUed  to  pay  on  a  general  disposition,  if 
he  objected  to  the  making  such  payment.  A  general  disposition  is  a  title  to 
pursue,  and  no  more.  If  Naesmith  were  alive  and  pursuing,  the  objection 
would  be  good :  how  can  her  assignee  be  in  a  better  situation  than  herself? 
The  objection  is  not  jus  tertiif  as  it  would  be  were  the  confirmation  to  the  just 
creditor. 

Swinton.  Naesmith  drew  the  annualrents :  Will  not  that  make  some  differ- 
ence ? 

Eskgrove.  That  will  only  give  her  a  right  to  the  annualrents  that  she 
drew. 

Justice-Clerk.  Thought  that  the  possession  was  of  some  consequence.  Here 
the  proper  ofiicer,  that  is,  the  Commissary,  has  confirmed,  the  assignee  of  Nites- 
mith,  and  this  bond  is  given  up  as  in  bonis  of  Naesmith.  This  may  be  errone- 
ous ;  but  the  objection  cannot  be  made  by  the  creditors  of  Bedley,  who  paid 
the  interest  to  Naesmith :  He  could  not  have  objected  to  the  adjudication ;  nei- 
ther can  his  creditors. 

Braxfield.  I  am  very  unwilling  to  cut  down  the  diligence  of  lawful  credi- 
tors upon  critical  objections.  Naesmith  had  sljus  ad  rem  to  the  subject.  Al- 
though she  had  not  the  power  of  administration,  she  might  have  gone  to  the 
Commissaries  and  obtained  the  administration,  and  no  person  could  have  op- 
posed her.  Grant,  her  assignee,  could  have  confirmed,  and  he  was  entitled  to 
have  confirmed,  in  opposition  to  any  creditor  of  Marshall  the  original  credi- 
tor.    A  confirmation  may  be  erroneous,  and  yet  it  may  give  a  jus  exigendi. 
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If  one,  who  is  not  nearest  in  kin,  should  confinn  in  that  character,  the  con- 
firmation is  erroneous;  but  the  debtor  cannot  be  heard  to  object  or  to  re- 
duce it. 

EsKGEOVE.  I  have  been  always  taught,  that  the  possession  of  moveables, 
and  still  more  the  possession  of  the  produce  of  a  debt,  can  only  be  effectual  to 
the  extent  of  the  subjects  so  possessed.  A  reduction  is  unnecessary :  the  ob- 
jection is,  that  the  confirmatuHi,  as  to  this  subject,  is  no  better  than  waste 
paper,  for  the  confirmation  says,  that  the  bond  was  in  bonis  of  Naesmith,  which 
is  not  the  fact 

HfiNDERLAND.  I  regret  the  change  that  has  been  made  on  our  law  as  to 
confirmation,  and  therefore  I  will  not  go  farther  than  decisions  have  gone. 
Here  there  is  nothing  but  a  naked  title :  if  the  argument  for  Grant  be  good, 
there  is  an  end  of  all  security  to  the  lieges.  I  hold  the  effects  to  remain  in 
the  person  of  Marshall.  The  Act  I696,  which  forbids  charges  to  confirm,  does 
not  take  away' the  interest  of  creditors.  The  plea  of  the  creditors  is,-7<«You  have 
omitted  one  step  of  diligence,  and  we  may  take  the  benefit  of  your  omiaston. 
The  debtor  mignt  have  refused  to  pay,  because  he  was  not  in  safety  to  pay ;  he 
might  have  said,  **  You  are  bound  to  make  forthcoming,  but  the  aubject  is  not 
that  for  which  security  to  that  effect  is  granted.*' 

President.     I  difier  so  far  from  my  brother.  Lord  H  ,  that  I  think 

the  alteration  on  the  consistorial  law  equitable.  This  decision,  however,  goes 
much  farther,  and  makes  a  much  greater  alteration  in  the  forms  of  the  Com- 
missary Court  The  bond  was  in  bonis  of  Marshall:  the  dispbaitipn  to  Naes- 
mith did  not  give  2^  jus  exigendi^  for  there  cannot  be  aucha  thing,  where  jqo 
action  lies,  rayment  of  interest  is  nothing :  the  confirmation  of  Grant  to 
Naesmith  could  not  carry  the  bond,  which  was  not.iu  Naesmith.  There  is  no 
proper  title  yet  made  up.  A  debtor  is  not  bound  to  pay^  Sov  the* subject  was 
not  in  bonis  of  the  person  to  whom  the  confimation  was  expede. 

Braxfield.  Confirmation  is  a  decree^  and  therefore  must  be  good  till  re* 
duced  :  Who  is  there  that  can  be  heard  to  reduce  this  confirmation  ? 

J^sTicE-cLERK.  When  Grant  confirmed  to  Naesmith,  his  t^aution  would 
only  extend  to  the  persons  having  right,  claim,  or  concern  in  her  executry. 

On  the  26th  November  1784,  ^*  The  Lords  sustained  theol^ction  to  Grant's 
interest  '^  altering  their  interlocutor  of  22d  July  1 784. 

Ji£t.  Ch.  Hay.    AU.  James  Grant 

Diss.  Kennet,  Braxfield. 
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I784i     Dumber  7-     Isogbeij  Howison  And  Thomas  Beli..  agaaut  John 

HOWISON. 


'         •  t  k  L 


PRESCRIPTION. 


A  penoa  granted  a  letter,  promising  tliat  a  sum,  due  by  other  parties,  for  which  they 
granted  acceptance,  diould  be  piud.^  Fmmd  not  ..ta  hare  the  benefit  of  the  septennial 
limitation,  nor  of  the  sexennial  prescription. 

■ 

t"^'  ^^  ^^-  ^^^  V  AfeV.  ll'^OM,] 

Braxfield.  It  will  not.follQW  that  every  one  who  is  in  effect  nothing  more 
than  a  cautioner,  has  the  benefit  of^  fhe  act.  A  ttian  who  is  bound  conjunctly 
and  severally,  and  afterwards  jjjets  a  bond  of  relief,  and  intimates  it  to  the  cre- 
ditors, will  not  thereby  get  free  as*  a  cautioner.  Mr  Howison  does  not  fall  un- 
der any  of  the  predicaments  of  the  act.  The  creditor  has  an  additional  security ; 
but  how  does  it  appeai;  fixMU  tiie  loiter  that  Mf  Hawiscm  was  not  the  principal 
debtor? 

EsKGROYE.  I  cannot  think  that  every  person  who  grants  an  additional  se- 
curity is  entitled. to  tha  benefit  of  the  act  A  bill  is  acc^ted.  by  three  persons, 
without  any  distinctioti  which  i^^  priocipal  ^nd  which  cautioner ;  then  a  separate 
obligation  is  granted,  iQ4epeodeQt  of  tne  otber,  in  the  event  of  the  money  not 
being  paid.  This  is  not  a  cautionary  obligation  under  the  Act  1695  \  and  that 
act,  as*  it  deviates  from  the  common  law»  ought  not  to  be  extended  to  cases 
from  which  it  does  not  provide* 

Justice-Clerk.  No  person  can  claim  the  benefit,  of  the  Act  1695,  unless  he 
fall  within  the  terms  of  it  Mr  Howison  does  not.  I  nuiy  have  some  suspicion 
in  my  own  mind,  and  even  some  evidence  that  Howison  was  a  cautioner :  but 
that  is  not  sufficient ;  he  might  have  been  principal  as  well  as  cautioner. 

MoNBODDO.  The  definition  of  the  Roman  law,  as  to  a  cautioner,  is,  that  he 
is'pneytti  ace^t  aUfm($  qpHgationi  mq^oris  secmitatis  causa*  This  \%  exactly  the 
case  ot  Howison ;  he  does  not  become  bound  to  pay^  but  to  see  the  cr^tor 
paid }  iMt.  is,  by  the  three  debtors. 

President.  I  cannot  find  any  thing  in  the  obligation  that  makes  Howison 
other  than  a  prin/Qip$il  debtor.  I  do  xiot  see  that  he  had  relief  against  the 
others.  The  Ad  1^95  isacorreetory  law»  axid  it  does  not  extend  to  everyone, 
who  is  in  truth  §.  cautioner* 

Oa  the  7th  December  I7)84y  '^  The.  Locds  repelled  the  defence  on  the  Act 
l60^ }!'  altering  the  ioteriooutor  q£  Lord  Monboddo. 

XH$$^  Stonefiel4i  Monboddo,;  Swinton* 
:  Ni»  Uquetf  HendwIaMcli 
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Braxfield.  As  to  sexennial  prescription,  this  obligation  does  not  fall  under 
it.     It  is  a  holograph  obligation,  good  lor  twenty  years. 

EsKGROVE.  The  Act  177^  respects  promissory^notes  ;  and  not  an  obligation 
like  this,  which  is  not  of  the  nature  of  a  promissory-note. 

President.  The  using  of  the  word  promise  is  no  evidence  that  a  ptomissofy-, 
note  was  here  intended. 

On  the  7th  December  1784,  "  The  Lords  found  that  the  letter  from  Howison 
does  not  fall  under  the  sexennial  prescription  of  the  statute  12th  Geo.  III." 


1784.    July  18.    Geoege  Alexaivder  Gobdon  c^aimt  Janet  Gordon  and 

Margaret  Grant. 


PllESCRIPTION—TAILYIE. 
How  far  interrupted  by  the  minority  of  substitute  heirs. 


C  c 


IFac.  Coll.  IX.  293 ;  Diet.  10,968.] 

President.  It  was  found,  in  the  case  of  Makerston,  that  no  minority  could 
interrupt.  But  that  case  went  not  to  the  House  of  Lords :  it  was  settled  by  my 
decreet-arbitral ;  and  a  large  sura  was  awarded  to  the  heir.  I  think  that  the  mi- 
nority of  the  tiext  heir  ought  to  be  deducted. 

On  the  13th  July  1784,  "The  Lords  found  that  the  years  of  the  minority  of 
the  next  heir  ought  to  be  deducted  from  the  prescription.'* 

Act.  W.  Honeyman.    Alt.  R.  Blair. 

Reporters^  Alva  and  Henderland. 


December^l.  Monboddo.  Every  heir  of  entail  has  an  interest,  and,  of 
consequence,  a  right  to  oblige  the  heir  in  possession  to  make  ttp  his  tilies  on  the 
entail.  The  question  is.  Whether  his  minority  is  to  be  dedilctedfrom  the  time 
allowed  for  his  cotripelfingthe  heir  so  to  do  ?  This  entail  is  not  old :  it  was  not 
a 'latent  deed;  and  the  first  institute  in  it  is  the  person  who  began  to  possess 
contrary  to  the  entail ;  and  consequently,  in  all  those  particulars,  it  is  a  more 
favourable  case  than  that  of  Makerston.  .  If  this  heir'-male  has  not  the  privilege 
of  minority,  no  substitute  in  an  entail  can  ever  Have  the  privilege.  The  statute 
1617  is  very  express.  It  was  said  that  there  was  a  distinctidn  between  the  ne- 
gative and  the  positive  prescription,  though  it  was  admifted  that  the  deeiiiofit 
of  this  Court  had  made  no  such  distinction :  there  was  no  negative  prescription 
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in  the  Romsn  Um ;  neither  was  any  sach  term  known  with  iie  at  tihus  tune  of 
the  statute  1617*  All  prescription  is  both  positive  and  negative*  It  is  said  that 
there  was  a  joint  right  of  heirs  of  entail.  But  no  such  thing  is  known  in  our 
law.  This  is  confounding  a  right  pro  indiviso  with  a  ri^t  in  succession.  It  is 
said  that  no  aoinority  can  he  pleaded  against  acquiring  a  private  right  over  a 
highway.  Answer^  There  all  individuals  have  a  right  at  once,  and  fwl  in  sae^ 
cession.  It  is  said,  that  at  this  rate  there  may  be  a  perpetual  succession  of 
minorities.  AnsweTf  The  heir  cannot  plead  any  minority  but  his  own.  An  heir 
of  entail  is  not  the  heir  of  his  predecessor,  even  although  he  wene  his  faeirrst- 
law :  be  would  take,  not  as  such,  but  as  heir  of  the  entailer.  In  the  case  of 
KmsuUe,  Chat  distinction  was  not  attended  to  here  j  but  the  House  of  Lords  ob^ 
served  it,  and  reversed  the  judgment  of  this  Court.  As  to  the  case  of  MakerstoHf 
I  have  great  respect  for  the  judges  who  were  then  on  the  bench.  But  it  was  a 
very  circumstantiated  case;  and  I  confess  that  I  do  notapprove  of  the  decisionu 
It  happened  then,  as  Livy  says  of  the  deliberations  of  the  Carthaginian  senate^ 
tnof^fr  pars  mdiorem  vidt.  I  wili  not  say  concerning  the  decisions  of  those 
judges  what  he  adds,  ^uod  pkrumq.Jit. 

JusiricE-CLERX.  Tlie  statute  I017  is  a  very  important  part  of  our  law :  these 
words  are  in  it,  nor  by  any  other  person  pretending  right  to  the  sanies  by  virtue 
tfany  other  na^fimenty  public  or  private.  The  persons  here  meant  are  not  those 
who  have  a  contingent  or  eventual  right ;  be  who  pleads  his  minority  must 
have  a  right  that  enables  him  to  compete  for  the  estate.  Let  us  apply  this  to 
the  present  case :  Mr  Alexander  Gordon  was  in  possession  of  a  fee  simple,  and 
in  the  course  of  acquiring  a  right  to  it  by  prescription,  when,  by  the  death  of 
Charles  Gordon,  the  pursuer  came- one  step  nearer  to  the  succession  of  Mr 
Alexander  Gordon.  I  admit,  that  if,  at  that  time,  (177^f)  Mr  Alexander  Gor- 
don had  died,  the  pursuer  would  have  been  a  competitor  with  the  heir  of  line  of  ' 
Mr  Alexander  Gordon,  and  then  his  minority  would  have  interrupted.  I  use 
the  common  phrase,  though  in  propriety  we  should  say,  the  years  <h  his  minority 
would  have  been  deducted.  It  is  on  this  very  principle  tiiat  the  case  of  Maker- 
ston  was  judged.  What  would  be  the  state  of  landed  property  in  Scotiand, 
where  there  are  so  many  entails,  were  the  minorities  of  substitutes  to  interrupt 
adinfinitwn  ?  The  counsel  tried  to  make  a  distinction  :  they  limit  the  deduction 
to  the  minority  of  the  nea:t  heir.  But  who  is  the  ne/rt  heir  ?  Here  the  person, 
understood  b^  that  name,  is  the  next  to  the  unborn  issue  of  Mr  Alexander 
Gordon.  Every  heir  of  entail  has  an  equal  interest,  though  that  of  the  nearer 
substitute  may  be  the  most  ^valuable.  I  snail  not  easily  part  with  such  a  decision 
as  that  -of  Makerston. 

MoNBODDO.  I  know  no  difference  between  the  nearest  and  the  most  femoCe 
auhstitixte ;  but  it  is  only  the  Clearest  who  can  daim. 

HsNoaRLAND.  The  Act  1617»  in  the  very  preamble  of  it,  takes  notice  of  the 
intevest  of  minors.  The  exception  in  the  statute  as  to  minority  is  very  'broad : 
it  relates  to  every  case  where  there  is  a  minority  with  a  (termination  ;  and^iev^- 
fore  it  does  not  relate  to  boys  in  an  hospital.  This  right  is  so  far  personad  that 
no  person  who  does  not  take  in  tiie  minor's  right  can  daim  the  benefit  of  it. 
But,  when  a  substituted  heir  of  entail  fdeads  mmority  in  hisown  right,  I  do  not 
see  iiow  he  can  be  escUided.    [He  then  went  into  a  calcidatioD  4>f  the  tinfte 
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during  which  there  could  be  minorities  sufficient  to  interrapt ;  but  his  aign* 
ment»  depending  on  calculations  and  supposed  cases,  could  not  be  followed.] 
It  could  not  be  the  intention  of  the  legislature,  in  establishing  entails,  to  ex* 
dude  the  privilege  of  minors.  The  quotation,  read  from  the  statute  by  Lord 
Justice-Clerk,  is  venr  strong :  but  then  the  statute  adds,  pretending  to  have  a 
right  though  not  infeft.  I  do  not  see  how  the  case  of  Sheddan  can  be  held  to' 
have  been  rightly  determined,  unless  the  right  of  substitutes  in  an  entail  be  held 
good. 

Braxfield.    I  do  not  mean  to  enter  into  the  merits  of  the  decision  in  the 
case  of  Sheddan^  and  other  cases.   Perhaps  it  would  have  been  as  expedient  bad 
the  legislature  not  deducted  minorities.     I  think,  however,  that  these  cases 
were  well  decided.     But  the  question  is,  Who  is  it  then  can  plead  minority  ?  It 
is  the  verus  dommus^  and  not  the  person  who  has  merely  a  contingent  right.   If 
a  tailyie  in  Scotland  were  of  the  same  nature  as  an  English  entail,  I  should 
think  that  the  minority  of  each  heir  might  interrupt,  because  each  is  understood 
to  have  a  separate  estate  in  him  ;  but  in  Scotland  a  tailyie  is  a  right  sub  modo : 
the  person  in  possession  has  the  whole  right  in  him,   and  the  substitutes 
have  no  right  but  a  power  of  challenging  any  contravention.    If  the  heir  in 
possession  sells,  the  minority  of  the  substitute  will  not  diminish  the  right  of  the 
purchaser :  why  should  the  case  be  different  while  the  heir  himself  possesses? 
Substitutes  have  a  right,  but  it  is  a  right  of  action,  undivided  and  indivisible. 
When  a  bond  devolves  on  two  or  more  persons,  minority  will  interrupt  only  as 
to  the  share  belonging  to  the  minor :  but  the  case  is  very  different  in  an  en- 
tail ;  for  every  substitute  has  an  equal  right,  and  the  effect  of  interruption  by 
the  most  remote  substitute  is  as  great  as  when  made  by  the  nearest.     Suppose 
that  action  is  brought  by  a  company ;  the  debtor  objects  prescription.    Can  the 
company  say,  one  of  the  company  was  minor  ?  Certainly  not    Such  minority 
will  not  interrupt,  either  in  whole  or  in  part.     He  quoted  the  case  of  Lesley 
Johnston  ofKnocklnll^  where  the  plea  of  the  fiar  was  repelled,  because  there  was 
a  liferenter  who  had  the jW  exigendi :  as  also  the  case  of  M^CaUunfs  Trustees  \ 
Fac.  ColL  vol.  I.  p.  302. 

The  being  a  nearer  substitute,  or  one  more  remote^  does  not  alter  the  nature' 
of  the  right.  It  is  said,  why  may  not  each  man  plead  his  own  minority  ?  This 
would  make  a  hotchpotch  of  our  law  :  this  precise  point  was  determined  in  the 
decision  of  Makerston ;  and  I  should  be  sorr^'  to  see  it  altered. 
'  EsKOROVB.  In  former  times  it  was  a  subject  of  debate,  whether  an  heir  of 
entail,  being  also  an  heir  of  line,  could  acquire  an  absolute  right  of  property  ? 
But  that  has  been  determined  in  the  affirmative }  and  the  only  question  here  is, 
who  is  the  person  that  may  plead  minority  ?  I  do  not  inquire  wnetber  the  case 
of  Sheddan  was  rightly  judged.  I  hold  the  positive  prescription  to  be  applied 
to  every  person  who  can  claim  the  estate.  Who  is  it  that  could  claim  here  as 
.  a  right  to  interrupt  that  prescription  ?  It  is  the  person  who  can  come  to  the 
possessor  of  the  estate,  and  say  **  give  it  me,  it  is  mine."  But  the  substitutes 
have  nothing  except  a  bare  spes  successionis.  I  cannot  distinguish  between 
nearer  and  more  remote  substitutes :  their  case  with  us  is  very  different  from 
that  of  remainder  men  in  England.  This  was  admitted  in  the  cases  of  Maker- 
ston and  Kinnadie.    In  the  case  of  Kinnadie  it  was  held  that  the  case  of  Ma« 
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kerston  fixed  the  law  of  Scotland  on  the  point  in  question  ;  and  there  has  been 
no  decision  contrary  to  it  for  upwards  of  forty  years.  All  the  right  that  the 
substitQte  has  is  a  personal^  not  a  real  right,  and  that  personal  right  cannot 
carry  off  the  estate. 

I^NNET.  My  former  opinion  was  that  the  minority  of  the  pursuer  was  to  be 
deducted ;  but  now  I  think  it  ought  not.  The  only  certain  rule  that  we  can 
goby,  is,  that  the  only  minority  to  be  regarded  is  the 'minority  of  the  person 
who  can  vindicate  the  estate. 

SwiNTON.  There  must  be  2ijus  succedendi  before  a  non  valeniia  agere  can  be 
an  excuse  for  the  silence  of  minors.  Had  the  succession  opened  by  a  contra- 
vention, then  the  minority  of  the  heir-male  might  have  been  pleaded  ;  but  here 
is  no  contravention,  for  the  entail  is  not  guarded  with^  clauses  irritant  and  reso- 
lutive. 

President.  I  heard  the  case  of  Makerston  judged,  and  I  revere  it.  Presi^ 
dent  Forbes  and  Lord  Amiston  supported  the  decision  :  the  principles  in  the 
case  of  Makerston  were  adopted  in  the  case  of  Kinnadie,  by  President  Craigie, 
and  Lord  Justice-Clerk  Tinwald,  who  had  been  lawyers  on  the  losing  side  in 
the  cBfie  of  Makerston.  Both  Lord  Hardwick  and  Lord  Mansfield  approved  of 
the  judgment.  We  must  not  wreathe  the  yoke  of  entails  about  Our  necks  beyond 
practice,  and  without  necessity :  it  must  be  the  minority  of  a  man  having  right 
that  can  be  pleaded.  A  substitute  has  no  such  right ;  for  he  cannot,  as  the 
Act  1617  says,  compete  in  prescription :  there  must  be  a  right  against  a  right. 

On  the  21st  December  1784,  "  The  Lords  found  that  the  years  of  the  mino- 
nty  of  the  pursuer,  before  the  death  of  Mr  Alexander  Goraon,  are  not  to  be 
deducted  from  the  term  of  prescription  pleaded  by  the  defenders  ;**  altering,  on 
a  hearing  in  presence,  their  own  interlocutor. 

^ct.  K.  Blair,  R.  Dundas.    Alt.  W.  Honeyman,  Hay  Campbell,  &c. 

Diss.  Monboddo,  Henderland,  Rockville. 

Non  Uqttetf  Ankerville. 

I  never  understood  this  case  till  I  heard  Lord  Justice-Clerk  give  his  opinion. 


1781.    January  19*    Maey  Morris  against  Robert  Wright. 

FOREIGN. 

Succession  of  moveables  governed  by  the  law  of  the  place  in  which  they  were  situated  at 

the  death  of  the  propnetor. 

^Faculty  CoUection,  IX.  SM*  Diet.  4616,] 


President.    In  the  gase,  Duncan  at  Rotterdam^  1738|  the  great  lawyers  ex- 
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]rioded  the  doctrine  tfiat  mohiUa  non  kabent  sequelam.  So  in  the  cases  of  Lwd 
Daer,  and  the  Heirs  of  Lord  Banjffl  and  afterwards  in  the  cases  of  JDavidson 
against  Ekherston,  and  Henderson^  Let  the  judgments  on  this  point  be  altered 
elsewhere ;  I  cannot  help  it.  But  God  forbid  that  the  Court  should  vary  from 
what  is  fixed  in  our  law.  The  case  of  Brown  of  Braid  was  a  single  judgment, 
on  a  single  overly  report  to  a  thin  bench,  and  there  was  no  reclaiming  petition. 
The  lawyers  of  that  time  were  satisfied  of  the  decision  being  erroneous. 

On  tfie  19th  January  1785,  "  The  Lords  sustained  the  defences,  reserving 
claims  for  terce.** 

Act.  Hay  Campbell.    Alt.  A.  Wight. 

Reporter,  Hailes. 


1785.    February  1.   Andrew  Blane  against  David  Moeeison  and  Othees. 


HYPOTHEC. 

A  landlord  having  granted  to  a  tenant  power  to  sabeet,  found  to  have  no  hypothee  oiFer  the 
effects  of  the  subtenants ;  but  there  were  partioidar  circumstances  in  toe  case. 

IFaeulty  Collection,  IX.  821 ;  Dictionary,  6232.3 

Braxfield.  Here  there  are  difficulties  on  each  side.  If  a  subtenant  be  in 
possession,  the  master's  hypothec  must  be  over  his  goods  or  nowhere.  If  pay- 
ment by  the  subtenant  to  the  principal  tenant  were  to  relieve  the  subtenant,  the 
master  would  be  obliged  to  sequestrate  currente  termtno.  On  the  other  hand, 
when  the  principal  tenant  subsets  his  lands,  from  whence  is  he  to  pay  his  rent, 
if  he  may  not  be  allowed  to  levy  rent  from  his  subtenant  ?  Different  cases  are 
to  be  distinguished  :  When  a  landlord  gives  no  power  to  introduce  subtenants, 
he  is  not  excluded  from  attaching  the  goods  of  the  subtenants,  being  upon  the 
ground :  no  rent  can  be  paid  to  the  principal  tenant  while  the  hypothec  re- 
mains ;  the  master  may  lay  hold  of  the  goods  of  any  subtenant  for  payment  of 
his  rent.  But  when  the  lands  are  subset,  with  consent  of  the  landlord,  the  case 
is  different  Consent  by  the  master  is  in  three  ways  :  1st,  By  his  signing  the 
subtack  ;  2rf,  By  receiving  rent ;  Sd,  Which,  is  the  most  common  case,  by  al- 
lowing the  tenant  to  subset.  Does  not  consent  imply  that  the  subtenant  is  per- 
mitted to  pay  to  the  principd  tenant,  and  to  obtain  discharges  for  it  Still  a 
principal  tacksman  may  be  restrained  in  the  mode  of  subsetting :  for  instance, 
shoula  he  subset  for  a  forehand  rent,  or  take  a  grassum,  and  after  it  a  smaller 
rent  than  what  he  himself  pays  to  the  landlord.  W  hile  the  rent  is  in  medio,  and 
the  nibtack  fair,  the  master  Itas  not  only  ^  hypothec,  bnt  a  preferable  claim  to 
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the  rant :  that  waa  the  case  of  Anderson  and  Pravan  agsan^i  The  T(yom  qfEdm-^ 
burgh.  The  Iftodlord  ought  to  make  intimatioD  to  the  subtenant,  that  he  may 
be  pat  on  his  ^ard  not  to  pay  to  the  principal  tenant.  Here  the  rent,  payable 
by  the  principal  tenant,  was  payable  at  Martinmas ;  by  the  subtenants  at  Whit* 
Sunday  and  Martinmas.  The  principal  tenant  exacted  no  more  than  payment 
at  Martinmas,  because  bis  own  rent  was  only  payable  at  that  term ;  but  he 
insisted  to  have  it  then^  and,  accordingly,  the  subtenants  paid  regulariy.  It 
would  be  cruel  to  oblige  them  to  pay  over  again. 

SwiNTOK.  H3rpothec  is,  from  the  Roman  law,  founded  on  a  pnesumpta  vo» 
Juntas  ;  and,  %^  Dig.  Locat.  ConducL  gives  a  hypothec  against  subtenants.  No* 
thing  but  payment  can  remove  the  hypothec.  A  subtenant  does  not  pay  bona 
fide.  I  deny  that  there  can  be  a  bonajide  payment  to  a  person  not  having  a 
preferable  right.  Even  a  purchaser  must  repeat  the  gooas,  in  order  to  make 
the  hypothec  effectual.  I  think  that,  when  the  master  consents  to  subsetting, 
each  subtenant  is  only  answerable  for  his  own  rent,  and  not  for  the  whole  rent 
payable  by  the  principal  tenant  to  his  landlord. 

MoNBOBDO.  There  is  no  doubt  that  there  is  a  hypothec  established  in  fa- 
yodr  of  the  master.  Fructus  pendentes  are  pars  soU.  If  separated,  th^  be- 
come the  property  of  the  cohnus  pro  cura  et  cultura  ;  but  under  this  condition, 
that  the  rent  of  the  landlord  be  secured  to  him.  It  is  said  that  the  circum- 
stance of  the  tack  being  let  to  subtenants  varies  the  case.  A  nineteen  years' 
lease  implies  oower  to  subset — see  kx  6,  Cod.  Locat.  Conduct. — unless  the  con« 
Irary  be  stipulated.  This  is  different  from  the  case  in  which  the  consent  of  the 
master  is  expressly  obtained.  The  Roman  law  is  our  law,  and  it  is  express 
as  to  rural  tenements.  I  cannot  set  the  authority  of  Lord  Bankton  against  the 
Roman  law. 

Justice-Clerk  agrees  with  Lord  Braxfield.  From  the  whole  circumstances 
of  the  case,  it  is  plain  that  the  landlord  did  not  mean  that  the  principal  tales- 
man Was  to  possess  in  person.  This  does  not  rest  on  conjecture,  for  the  prin- 
cipal tacksman  has  a  special  power  to  subset.  Sub-tacks  were  granted  in  1772, . 
immediatdy  after  the  date  of  the  principal  tack,  and  under  the  eye  of  the  pro- 

{irietor.  The  principal  tacksman  regularly  demanded  and  received  payment 
rom  the  sub-tacksman  for  ten  years.  The  subtenants,  therefore,  were  in  bona 
fide  to  pay  to  the  principal  tenant ;  and  it  would  be  singular  should  the  law,  or 
the  decisions  of  this  Court,  oblim  them  to  pay  over  again.  The  factor  says  to  the 

Srincipal  tacksman,  ••  You  ousfht  to  be  duly  prepared,  and  to  exert  yourself  at 
f artinmas.**  How  could  he  be  so^  unless  by  levying  the  rents  from  the  sub- 
tenants  ?  I  am  satisfied,  from  the  opinion  of  lawyers  and  from  decisions  in 
this  Court,  that  the  hard  principle  of  the  Roman  law  is  not  received  with  us. 

Kennet.  The  favour  of  landlords  is  great,  but  the  subtenants  also  have  a 
right  to  be  secured.  No  act  and  deed,  to  which  the  master  has  not  consented, 
can  hurt  his  security ;  but  here  there  is  an  antecedent  and  a  subsequent  con- 
sent of  the  master. 

GAanEmfow.  We  ought  to  confine  ourselves  to  the  case  before  us.  I  am 
not  sure  that  there  is  any  difference  between  an  express  and  an  implied  power 
of  subsetting.  In  this  case  the  hard  doctrine  of  the  Roman  law  does  not 
apply. 
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Paesident.  This  cause  can  be  determined  without  goinff  into  the  genenl 
question.  The  principal  tenant  had  a  power  to  subset,  and,  in  the  nature  of 
we  thing,  must  have  subset  The  subtenants  paid  regularly  for  ten  years : 
was  there  no  bonajides  to  pay  in  the  eleventh  f  I  am  also  of  Lord  Braxfield's 
opinion  on  the  general  point.  If  I  give  a  power  of  subsetting,  I  limit  my  right 
of  hypothec.  The  case  of  Clubb  is  in  point  The  word  acknowledge^  in  mat 
decision,  must  mean  that  there  was  no  antecedent  power  to  subset.  When  there 
is  a  power  to  subset  there  needs  no  acknowledgment 

EsKOROVE.  Were  judgment  to  be  given  on  the  principles  of  Lord  Braxfield, 
it  would  overturn  the  law  of  Scotland.  The  right  of  the  master  is  founded 
on  the  civil  law,  and  also  on  the  feudal  law.  A  power  to  grant  sub-infeuda« 
tions  will  not  diminish  the  right  of  the  superior.  1  see  no  difference  between 
lord  and  vassal,  and  master  and  tenant  Bonajide  payment  by  sub-feuars  will 
not  liberate.  Is  the  right  of  an  heritor  less  favourable  ?  A  power  to  subset 
does  not  liberate  the  subtenants  from  the  consequences  of  the  principal  te- 
nant's neglect  to  pay.  I  am  a  sub-vassal  myself.  I  considered  myself  as 
liable  in  the  full  feu-duties  payable  by  the  vassal,  and  therefore  I  obtained  a 
confirmation  from  the  superior.  So,  in  the  case  of  Clubby  the  master  acknoW' 
ledged  the  subtenant  by  receiving  rent  Then  the  subtenant  becomes  as  prin- 
cipal tenant  A  master  has  a  personal  right  to  draw  his  rents,  and,  over  and 
above,  has  a  right  of  hypothec.  The  power  of  subsetting  may  diminish  the 
personal  right,  but  not  the  right  of  hypothec*  No  master,  in  his  senses, 
would  ever  grant  a  tack  without  excluding  subtenants.  Could  subtenants,  by 
paying  on  the  term-day,  relieve  themselves  from  the  master's  demands  ?  If  this 
case  can  be  decided  on  specialties,  I  shall  not  object. 

RocKviLLE.  If  Lord  Braxfield's  opinion  should  be  followed,  every  master  will 
interpel  the  subtenants  from  paying  rent  to  the  principal  tenant  This  will  create 
mucn  confusion.  [This  observation  might  be  retorted.  If  Lord  Braxfield's 
opinion  should  not  be  followed,  every  subtenant. will  withhold  payment  from 
.  the  principal  tenant  for  three  months  after  the  term.]  It  is  not  generally  un- 
derstood tnat  a  master,  by  granting  a  power  to  subset,  means  to  renounce  the 
hypothec. 

President.    The  Judges  have  not  said  that  the  master  has  no  hypothec. 

Henderland.  There  is  here  not  only  a  consent  to  subset,  but  a  consent  to 
a  division  as  to  each  subtenant  There  is  a  great  difference  between  the  right 
of  a  superior  and  the  master's  right  of  hypothec.  A  superior  is  proprietor, 
unless  so  far  as  he  has  given  away  nis  right ;  but,  in  the  case  of  a  master,  it  is 
only  ejc  prcestmpta  voluntate  that  he  is  understood  to  have  even  a  hypothec. 
It  is  easier  to  get  free  of  a  prcesumpta  voluntas  than  of  the  property  of  the 
superior. 

MoNBODDo.  It  has  been  said  that  a  subtenant  may  make  payment  safely,  if 
not  interpelled.  This  is  contrary  to  law.  I  see  no  approbation,  by  the  factor, 
of  the  payments  made  by  the  subtenants.  [At  the  second  hearing.^  This 
cause  cannot  be  determined  on  its  specialties,  but  on  the  general  pointy  which 
is  of  great  moment  to  landlords.  Leases  for  nineteen  years  are  almost  uni- 
versally granted  to  subtenants.    If  subten»3ts,  by  paying  a  few  days  after  the 
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term,  may  deprive  the  landlord  of  his  hypothec,  the  consequences  will  be  fa- 
tal»  The  Rooiati  law  is  clear.  There  is  one  decision  witn  us,  and  possibly 
there  may  have  been  more,  though  not  collected.  I  do  not  value  the  opinions 
of  modem  lawyers,  who  wrote  after  the  Roman  law  had  ceased  to  have  full 
authority  with  us. 

EsKGRovE.  £0n  the  second  hearing.]  Unless  sub-tacks  be  expressly  ex- 
cluded, the  landlord,  by  this  judgment,  will  lose  his  hypothec.  If  the  land- 
lord intimate  to  the  subtenants  not  to  pay  to  the  principal  tenant,  he  thereby 
takes  them  for  his  own  tenants'.  [This  will  not  diminish  his  right  as  to  the 
principal  tenant.]  Every  landlord  has  two  rights  and  securities,  the  personal 
one  against  the  tenant^  and  the  right  of  hypothec  on  all  the  goods  on  the 
ground. 

On  the  1st  February,  17^5,  **  The  Lords  sustained  the  defences ;''  altering 
the  interlocutor  of  Lord  Eskgrove. 

Act.^  G.  Ferguson.    Jit.  K.  Corbet,  R.  Blair. 
.  Diss.  Stonefield,  Monboddo,  Ankerville,  Eskgrove,  Swinton,  Rockville. 

N.B.  The  opinions  of  the  Judges  are  fully  stated,  though  it  cannot  be  said 
that  the  general  point  was  determined.  It  was  proposed,  but  very  improperly, 
to  make  two  votes  ;  one  on  the  general  point  and  one  on  the  specialties. 


1785.    February  88.    Alexandsa  Tennaxt  4md  Othebs  against  Andbew 

Johnston  and  Others. 

BURGH-ROYAL. 
Qualifieadons  of  a  BaiKe,— -Non-residence. 


IFac.  ColL  IX.  318  ;  Diet.  1888.] 


SERVICE  ON  MR  ANSTRUTHER. 


Braxfield.     Prayer  for  a  warrant  to  serve  is  sufficients 
President.    Warrant  to  serve  implies  warrant  to  serve  regularly ;  and  the 
service  has  been  regular,  as  the  party  was  out  of  the  kingdom. 


NON.RESIDENT. 


Braxfield.  If  an  unqualified  person  is  put  on  the  leet»  the  leet  is  good  for 
nothing. 

President.  Three  bailies  are  always  on  the  leet  If  on^  unqualified  person 
may  be  put  on  the  leet»  three  may,  and  then,  in  effect,  there  wul  be  no  leet  at 
ally  and  the  bailies  must  be  chosen. 
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On  the  2Sd  Fehruary  17S5,  '*  The  Lotds  sustained  the  servio^  and  fowul 
that,  the  leet  not  having  been  properly  aciade  up,  the  bailie  was  improper^ 
chosen ;"  and  therefore,  in  the  result,  reduced  the  dection. 

Act.  A.  Crosbie.    AU.  A.  Wight 

Incidental;  Inner-house. 


17&5.    February  25.    Elizabeth  Anderson  agaifut  James  Ruthe&foko. 

INNOVATIOlf. 

The  Acceptance  of  a  new  real  Security,  without  Reaunciatioiif  does  aot  ian^vate  the  for- 
mer one. 


[Fac.  CoU.  IX.  SaO  ;  DicL  7069.] 

Braxpield.  Were  an  infeftment  once  put  an  end  to,  it  would  be  dangerous 
to  the  records  to  raise  it  up  again.  But  here  the  infeftment  was  not  properly 
put  an  end  to ;  all  that  was  done  was  the  delivering  up  the  instrument  of  debt. 
The  act  <^  retiring  is  not  sufficient  without  a  discharge  and  renunciation.  Sup- 
pose a  creditor  of  Anderson  should  adjudge  the  heritable  bond,  and  take  iufeft- 
ment,  tiiis  would  be  good,  notwithstanding  all  that  has  happened. 

Eskgrove.  The  case  of  the  Duke  qf  Norfi^lk  does  not  apply.  In  order  to 
extinguish  an  heritable  title,  actual  delivery  is  not  sufficient; — ^there  must, 
besides,  be  intention,  title,  and  proper  form.  Now,  Elizabeth  Anderson  did 
not  mean  to  renounce :  she  was  only  an  apparent  heir,  she  could  not  renounce; 
nor  did  she.  Had  Mr  Rutherford  lent  his  money  on  th^  faith  of  the  record, 
the  case  would  have  been  more  favourable. 

Justice-Clerk.  On  the  face  of  the  record  Elizabeth  Anderson  is  creditor 
in  two  heritable  debts.  It  is  only  from  her  own  acknowledgment  that  she  ap- 
pears to  be  creditor  in  one  debt  only.  Her  acknowledgment  ought  not  to  cut 
her  out  of  both. 

On  the  25th  February  1785,  **  The  Lords  preferred  Elizabeth  Anderson  ;** 
altering  the  interlocutor  of  Lord  Hailes. 

Act.  G.  Bttohan  Hepburn.    Alt.  W.  Nairne. 
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1785.  June  22.  John  Menzies  of  Culdairs  against  Elizabeth  M'Kenzie 

Menzies. 


TAILYIE. 
Powers  of  an  Heir  of  Entidl,  not  being  the  last  Substitute,  to  impose  new  fetters. 

[Fac.  CoU.  IX.  337  i  I^t.  15,436.] 

Justice-Clerk.  If  it  had  been  understood  that  any  substitute  could  inter^^ 
polate  another  line  of  succession,  this  would  not  have  been  the  first  case  of  the 
Kind ;  for  substitutes  have  often  a  temptation  to  extend  their  powers.  In  the 
case  of  CassilUsp  John,  Earl  of  Cassillls  was  also  heir  whatsoever  of  Lord  Ken* 
nedy,  and  that  circumstance  had  weight  in  the  House  of  Lords.  If  the  last 
substitute  has  a  right  to  infringe  the  entail,  a  prior  substitute  cannot  deprive 
him  of  that  right. 

Beaxfield.  It  has  been  said  that,  when  a  man  gets  an  entailed  estate,  he 
must  transmit  it  to  other  heirs,  tantum  et  tale  as  he  got  it.  This  is  very  true, 
in  a  certain  sense ;  but  it  is  also  a  rule,  that  a  man  may  do  what  he  pleases 
with  his  estate,  if  he  be  not  limited.  If  a  tailyier  only  ties  down  to  certain 
conditions,  every  thing  beyond  those  may  be  done  by  the  heirs  of  tailyie.  If 
an  heir  of  tailyie  has  a  power  left  to  sell,  he  may  prohibit  the  after  heir  from 
selling.  If  he  has  power  to  grant  leases  for  an  endurance  of  five  hundred 
y^ars,  he  may  limit  the  endurance  of  leases  to  be  granted  by  the  after  heir  to 
what  term  he  pleases.  Supposing  heirs  "whatsoever  not  to  be  creditors,  as  was 
found  in  the  case  of  Cassillis,  James  Menzies  might  have  done  all  that  he  did. 

EsKGROVE  approved  of  Lord  Braxfield's  opinion.  The  pursuer  can  have  no 
interest  to  plead  on  the  right  of  the  heirs  whatsoever  as  creditors. 

SwiNTOK.  If  James  Menzies  was  an  heir  of  entail,  he  Could  not  make  a  new 
entail.  Testament  if  actio  is  not  the  law  of  nature,  but  by  an  act  of  legislation. 
So  it  was  in  the  Roman  law ;  and  this  came  to  be  a  principle  with  us.  The 
terms  of  the  Act  1685  ought  also  to  be  considered  "  their  estates."  Here 
James  Menzies  is  not  disposing  of  his  pmi  estate,  but  of  a  contingent  rever- 
sion.    It  is  asked,  where  are  the  Jitters  f     I  ask,  where  are  the  powers  ? 

MoKBODDO.  I  do  not  like  the  making  entails  eternal.  I  do  not  think 
that  an  heir  of  entail  can  do  anything  to  infringe  the  entail ;  but  James  Men- 
zies has  attempted  this,  by  limiting  some  of  his  successors.  By  the  Roman 
law,  no  institute  could  take  away  what  was  given  to  a  substitute.  James  Men- 
zies is  naming  heirs  to  one  who  is  not  his  heir,  but  the  heir  of  the  entailer. 

Henderland.  An  heir  of  entail  in  Scotland  has  every  power  that  he  is 
not  deprived  of.  One  heir  of  entail  is  not  trustee  for  another.  It  is  true 
that  no  man  can  entail  anything  but  his  own  estate ;  but  still  the  question 
occurs,  what  is  that  estate  ? 

6G 
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RocKviLLE.  It  is  Strange  that  a  man  should  have^the  power  of  limiting  the 
succession  of  a  person  with  whom  he  has  no  connexion.  JEvery  heir  of  ent^ 
has  an  interest  to  see  to  its  execution,  according  to  the  will  of  the  entailer.  If 
lliis  is  not  held  to  be  the  case,  a  new  clause  wul  be  inserted  in  all  future  en- 
tails, prohibiting,  under  an  irritancy,  any  addition  or  supplement  to  them. 

President.  The  acknowledged  novelty  of  the  case  satisfies  me  that  James 
Menzies  had  no  power  to  make  a  new  and  an  additional  entail.  Many  in« 
stances  must  have  occurred,  where  the  heir  in  possession  would  have  wished 
to  add  new  substitutes ;  bu^  so  far  as  appears,  James  Menzies  is  the  first  who 
ever  attempted  it.  I  am  a  friend  to  entails,  but  I  am  a  moderate  friend. 
So  far  as  the  entail  does  not  tie  down  the  heir  of  entail  he  may  act ;  but 
still  he  must  act  as  an  heir  of  entail:  he  cannot  impose  fetters  on  any 
other  heir.  An  intermediate  heir  of  entail  cannot  obli^  anv  after  heir  of 
entail  to  bear  name  and  arms,  by  a  new  clause,  which  obligation  might 
infer  the  forfeiture  of  anotlier  estate  by  such  after  heir*  As  to  the  de- 
cision in  the  case  of  CassiUis^  I  never  approved  of  it.  Many  of  the  most  emi* 
nent  judges  were  against  the  decision ;  and  a  judge  who  voted  for  it  [Lord 
Coalston,  as  the  President  told  me,3  took  occasion,  in  an  after  case,  to  de« 
clare  that  his  judgment  was  founded  on  the  specialties  in  the  case  of  Cas^ 
silBSf  and  not  on  we  general  point. 

On  the  22d  June  1785,  <<  The  Lords  found  that  an  heir  of  entail  cannot  im* 
pose  additional  fetters  on  after  heirs  of  entail ;  but  found  that  James  Menzies 
was  an  institute,  and  not  an  heir  of  entail.'^ 

Act.  Al.  Wight.    Alt.  H.  Erskine. 

Hearing  in  presence. 


1785.    June  «8.    Gilbert  M^Micken  against  Huoh  M'Ilwraith. 


WRIT. 

Signing  by  initiab  not  yalidy  no  witnesses  being  present,  vAmre  the  party  is  igniHrant  of 

writuig. 


IFacuUy  Cotteetian,  IX.  9S3 ;  Dictionary,  16,820.1 


Justicb-Clbrk.  The  woman  is  said  to  have  divested  herself  of  her  all  by 
indorsing  a  bill  with  her  initials.  The  indorsation  might  have  been  granted  for 
a  different  cause,  in  order  to  enable  her  to  claim  amongst  creditors. 

Eskgrove.  There  is  no  circumstance  to  support  the  credibility  or  the  verity 
of  the  subscription. 


IX)BD  HAILES.  ^1 

MONBOODO.  An  iodoriation  by  initials  is  g^ood,  if  the  party  be  wont  to  sign 
by  initials :  the  bill  is  in  the  possession  of  the  defender ;  tnat  circuoistance 
presumes  proper^.  I  would  allow  a  proof  that  the  woman  was  wont  to  ^gn  by 
mitialSy  and  of  her  having  said  that  she  had  given  the  bill  to  the  defender. 

Gardekstok..  This  is  not  a  transaction  of  the  nature  of  an  indm-sation ;  it  is 
a^ft. 

Faesidekt.  Initials  are  no  proper  subscription ;  they  are  not  probative  in 
law :  when  the  practice  of  signing  by  initials  is  clearly  proved,  th^i  there  may 
be  proof  of  actual  signing  before  witnesses.  Here  there  is  a  transmission  of 
property,  a  donation  not  m  re  mercatoria. 

^RAXFiELD.  Proof  of  Subscribing  by  initials  is  not  sufficient  to  support  deeds. 
In  deeds  of  importance,  a  party  must  sign,  or  notaries  must  sign  for  him.  There 
is  an  exception  as  to  what  happens  in  re  mereatoria^  Still  the  deed,  even  in 
such  a  case,  must  be  supported  by  extraneous  proof. 

On  the  S3d  June  1785,  *'  The  Lords,  in  respect  the  defenders  acknowledge 
that  they  cannot  prove  that  the  deceased  Elizabeth  M'Harg  did  actually  ad- 
hibit her  subscription  by  initials  to  the  bill  in  question,  sustained  the  objections 
stated  by  the  pursuer  against  the  validity  of  the  said  indorsation ;  and  found 
that  the  defenders  are  accountable  for  the  contents  of  the  said  bill  }'^  adhering 
to  the  interlocutor  of  Lord  Braxfield. 

Act.  Ch.  Hay.    Alt.  A.  M'Connochie. 

Diss.  Monboddo. 


1785.    June  S8«  Hevbt  Riddel  and  John  Campbell,  Trustees  of  Dn  Elliot, 

against  William  Morrison  and  Company. 

INSURANCE. 

The  proprietors  of  Ares  ships  proeiired  an  ingorance  on  all  of  them.  Before  the  result  of  the 
voyage  was  known,  but,  after  one  of  the  shipe  arriyed  at  its  destined  port,  tfie  under* 
writer  beeame  banlorupt  On  the  safe  arrival  of  the  whole  ships,  his  creditors  raised 
an  action  against  Ae  msured  for  payment  of  the  prendnm.  Hie  Court  sustained  the 
defence,  that,  by  the  underwriter's  bankruptcy,  he  becoming  unable  to  fulfil  his  engage^* 
ment,  the  insurad  were  entitled,  for  their  own  security,  immediately  to  ie*insure. 


{Fac.  CoU.  IX.  S4« ;  Diet.  7118.] 

Braxfield.  If  the  insured  cannot,  in  case  of  loss,  operate  payment  from  the 
insurer,  he  may  secure  himself  by  re-insurance ;  the  creditors  of  the  insurer 
may,  however,  oflfer  to  find  security  for  making  good  the  loss ;  and,  in  that 
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cascy  the  insured  will  be  bound  for  the  premium ;  but  then  the  offer  must  be 
instantly  made. 

President.  At  the  time  of  the  bankruptcy  no  premium  was  paid.  It  is  for 
the  benefit  of  all  concerned  to  hold  the  bargain  at  an  end.  Haa  the  premium 
been  actually  paid,  there  would  have  been  more  difficulty  for  them :  the  contract 
would  so  far  have  been  implemented. 

On  the  dSth  June  178^f  "  The  Lords  assoilyied  the  defenders ;"  adheriqg  to 
the  interlocutor  of  Lord  Eskgrove. 

Act.  A.  Campbell.    AU.  R.  Blair. 


1785.    July  1.    Mrs  Agnes  Ferguson  against  Jajmes  Cheap  of  Strathtyrum, 

and  Others. 

SERVITUDE 

Of  pasturage  preserved  to  one  part  of  a  barony,  notwithstanding  the  lapse  of  the  years  of 

prescriptioni  by  the  possession  of  the  other  parts* 

{^Faculty  Collection,  IX.  376  j  Dictionary,  14,520.] 

Braxfield.  The  judgment  of  the  Court,  in  the  case  Moncri^against  Bal- 
four, December  1752,  runs  counter  to  the  judgment  of  the  Ordinary  in  this 
case. 

Eskgrove.  In  that  case  there  was  a  question  of  property  as  part  and  perti- 
nent ;  a  right  of  servitude  once  constituted  is  not  lost  by  a  neglect  of  possessing 
the  whole. 

Gardenston.  I  thought  it  established  law,  that  when  there  is  once  a  consti- 
tution of  a  right  in  a  barony,  the  possession  of  a  part  saves  the  whole  right. 

Rockville.  There  would  arise  this  inconveniency  from  the  contrar^'^  doc- 
trine, that  the  proprietor  would  be  prevented  from  improving  his  ground,  by 
laying  sheep  aside.  [The  only  inconveniency  would  be  to  deprive  the  party  of  a 
right  which  he  did  not  think  worth  preserving.] 

On  the  ist  July  1785,  "  The  Lords  found  that  Agnes  Ferguson  had  a  right 
of  pasturage,  feaf  and  divot,  on  the  common ty  of  Leggieitiuir.^ 

Act.  Hay  Campbell.    AIL  A.  Rolland. 

Dissn  Henderland,  Braxfield,  Hailes,  President.    , 


ft 
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1785.    Jubf  12.    James  Masset  against  Nathaniel  Smith  and  Others. 

LITIGIOUS. 

The  preference  of  adjudications  led  during  a  process  of  ranking  and4lfi]e,  at  the  suit  of* 

creditors^  is  not  affected  by  that  circumstance. 

IFac.  CoU.  IX.  S4^ ;  Diet.  83770 

Braxheld.  I  am  perfectly  clear  of  the  Ordinary's  interlocutor^  and  on  the 
grounds  therein  expressed.  When  any  action  of  the  nature  of  a  rei  vindicatio  is 
commenced,  the  debtor  cannot  interfere  so  as  to  prefer  one  creditor  to  another  { 
but  this  will  not  bar  creditors  from  attending  to  their  own  security :  as  well 
might  it  be  said,  that  one,  having  an  heritable  bond,  might  not,  after  a  sale 
raised,  take  infefhnent 

EsKGROVE.  I  agree  in  substance  with  the  interlocutor ;  but  I  think  that  its 
words  are  too  wide :  the  case  of  M^Connochie^  is  still  stronger  than  this.  A 
ranking  and  sale  is  for  the  common  benefit ;  but  it  is  no  interdiction  to  prevent 
any  creditor  from  securing  himself. 

SwiNTON.  When  a  subject  is  rendered  litigious,  no  one  creditor  can  take  ad- 
vantage of  another.  So  it  was  determined  in  the  case  of  an  apparent  heir ;  and 
I  cannot  distinguish  that  from  the  present  case. 

MoNBODDO.  In  a  proper  sale,  all  creditors  are  understood  to  be  pursuers ; 
and  every  pursuer  may  render  his  right  larger,  or  better,  or  more  effectual. 

Braxfield.  The  case  of  a  sale  by  an  apparent  heir  does  not  apply :  that  is 
a  form  for  the  common  benefit  of  the  heir  and  the  creditors.  It  is  a  process,  of 
adjudication  for  the  benefit  of  all  concerned.  In  such  t:ase  a  creditor  may  ad- 
judge, but  then  he  will  not  be  the  better  for  it.  In  such  a  sale,  personal  cre- 
ditors may  draw  without  adjudging :  in  a  ranking  and  sale  they  cannot.  Strange, 
that  a  creditor  should  not  be  at  liberty  to  adjudge,  while,  without  adjudging,  he 
cannot  draw. 

Justice-Clerk.  All  adjudications  after  year  and  day  remain  on  the  old 
footing :  prior  tempore  potior  jure  then  applies.  I  cannot  understand  how  an 
action  of  sale  can  tie  up  the  hands  of  creditors. 

On  the  12th  July  178^f  "  The  Lords  found  that  all  the  creditors  of  the  com- 
pany, who  have  adjudged  after  year  and  day  of  the  first  effectual  adjudication, 
whether  before  or  after  the  commencement  of  the  process  of  sale,  fall  to  be 
ranked  according  to  the  dates  of  their  respective  adjudications,  and  ordained 
them  to  be  ranked  accordingly;  and  found  that  the  maxim,  pendente  lite  nihil 
innovandum,  applies  only  to  things  done  by  the  debtor  or  defender  in  the  action, 
to  make  the  rignt  of  the  creditor  or  pursuer  worse,  but  cannot  hinder  the  cre- 
ditor or  pursuer  to  make  his  right  better,  even  in  competition  with  another  ere- 
ditor  or  pursuer ;  and  that,  in  this  case,  one  of  the  creditors,  by  raising  a  pro- 
cess of  sale,  cannot  hinder  the  other  creditors  from  usins  the  diligence  of  the 
law  to  make  their  rights  effectual  }'*  adhering  to  the  intenocutor  of  Lord  Mon- 
boddo. 

Act.  A.  Wight.    AU.  A.  Elphinston. 
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1785.    Jufy  14.    Robert  Fleming  ageunst  Patrick  Campbell. 

BANKRUPT— STATUTE  12  GEO.  Ill,  C.  72. 

The  C!ourt  refused,  under  fleetion  15  of  the  statate,  to  graat  warrant  for  apprehending  the 
agent  of  the  bankrupt,  in  order  to  his  being  examined ;  they  merehr  ^  appoinkd  him  to 
appear,  and,  on  his  failing  to  fq[ypear,  granted  warrant  to  apprehend  him.'' 

By  the  15  %  of  the  late  Act  of  Parliament,  eoneerning  inaolTent  debtors,  it  is 

Erovided  that  the  Court  of  Session  shall,  on  the  application  of  the  factor  on  the 
ankrupt's  estate,  grant  warrant  for  apprehending  and  bringing  btfore  thejudge^ 
who  is  to  take  their  examination,  the  bankrupt,  or  any  of  his  family,  or  others 
who  are  to  be  examined. 

Robert  Fleming,  factor  on  the  estate  of  John  M 'Donald,  set  furth,  by  inci- 
dental petition,  that  Patrick  Campbell,  writer  in  Greenock,  was  agent  for  Mac- 
Donald  in  1783,  and  is  said  to  have  been  intrusted  by  him  with  a  considerate 
sum  of  mone)r  for  the  purpose  of  paying  certain  debts ;  and  the  petitioner 
prayed  the  Court  to  grant  warrant  for  apprehending  and  bringing  Patrick 
Campbell  before  die  Sheriff  of  Lanark,  or  nis  substitute,  in  order  to  his  being 
examined,  kc. 

The  Lords  observed  that  the  statute  spake  of  a  warrant  to  apprehend  ;  but 
they  considered  that  if  tlie  statute  were  hterally  interpreted,  and  an  order  made 
for  apprehendine  any  man  without  so  much  as  desiring  him  to  appear,  great 
hurt  would  be  done  to  the  credit  of  individuals ;.  and,  at  the  same  time,  no 
benefit  would  accrue  to  the  creditors  of  the  bankrupt :  and,  in  particular,  they 
considered  that  the  summary  apprehending  of  Campbell,  a  man  in  business, 
without  cause  shown,  would  ruin  nis  reputation  in  the  eyes  of  the  public  ;  and 
therefore  they  resolved  to  explain  the  statute  so  as  to  make  it  rational :  and 
they  '*  appointed  P.  Campbell  to  appear ;  and,  on  his  failing  to  appear,  they 
granted  warrant  to  apprehend  him." 

For  the  petitioner,  B.  W.  M'Leod. 

N.B.  The  clause  which  occasioned  the  difficulty,  and  obliged  the  Court  to 
qualify  the  warrant  for  apprehending^  is  one  of  the  many  crude  and  ill-devised 
clauses  in  that  wretched  statute. 


V 
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1785.    Jvljf  14.    Margakbt  and  Maby  Macara  aaainst  The  Principal  of  the 

Ukiyersjtt  of  St  Andrew's^  and  Others. 

TESTAMENT. 

How  far  the  mortmain  statute  of  9  Geo«  lit  and  c  36,  extends  to  setdements  made  in  Soot* 

land)  with  regard  to  money  invested  in  the  British  funds? 

[Die/.  15,948.] 

SwiNTON.  The  subjects  in  the  public  funds  do  not  fall  under  the  trust.  As 
to  heritable  subjects,  how  can  they  oe  possessed^tic^a^  by  persons  designed  as 
having  offices,  either  for  life  or  during  pleasure  ? 

Braxfield.  The  subjects  in  England  must  be  judged  by  the  law  of  Eng- 
land ;  but  still  they  must  be  judged  in  this  Court  It  is  true,  we  may,  in  such 
a  case,  more  probably  so  wrong  than  in  judging  on  our  own  law.  I  think  that 
the  subjects  in  England  cannot  fall  under  the  trust.  Scotsmen  cannot  be  called 
foreigners  with  respect  to  a  British  statute.  Englishmen,  having  subjects  in  Scot- 
land, fall  not  under  the  statute  of  mortmain ;  but  Scotsmen,  having  subjects  in 
England,  do.  As  to  tibe  heritable  subject,  it  goes  to  the  trustees  b;^  the  very  con- 
ception of  the  bond  itself.  The  trustees  may  serve  heirs  of  provision ;  and  they 
having  been  once  served,  there  will  be  no  need  for  a  renewal  of  the  investiture. 

Hailes.  This  deed,  though  oddly  worded,  is  not  without  meaning.  Macara 
wished  to  breed  up  some  of  ms  clan  to  literature,  and  thus  to  civilize  their  man- 
ners :  the  persons  on  whom  he  chose  to  bestow  his  favour  were  to  be  chosen 
out  of  the  country,  probably  because  he  imagined  that  persons  residing  in  towns 
had  less  need  of  being  civilized.  We  applaud  government  for  its  attempts  in 
the  way  of  civilization,  by  founding  schools  and  the  like :  this  poor  individual 
meant  to  do  the  same  thing  on  a  smaller  scale.  If  the  subjects  which  he  left 
be  not  sufficient  at  present  for  that  purpose,  there  may  be  some  delay  till  they 
are  sufficiently  accumulated.  Not  one  half  of  what  Heriot  left  for  his  hospital 
was  ever  made  eood  to  his  executors,  and  yet  the  hospital  was  completed,  and 
remains  at  this  day  in  a  tolerable  condition.  It  is  asked.  How  can  a  subject  be 
possessed  feudally  by  persons  desiraed  as  having  offices  either  during  pleasure, 
or  for  life  ?  It  is  answered.  That  this  actually  t^es  place  in  Watson's  nospital, 
where  one  of  the  trustees  is  the  eldest  minister  of  the  Old  Church  of  Edinburgh. 

MoKBODDO.  We  cannot  presume  that  the  mortifier  meant  to  have  his  trust- 
right  subsist  after  two-thirds  of  the  subject  was  cut  off  for  want  of  power  in  him 
to  make  such  a  deed. 

Gardenston.  I  doubt  as  to  the  English  funds :  the  construction  that  I  put 
on  jthe  statute  is,  that  the  prohibition  should  not  extend  to  Scotland. 

Ex^LiocK.  A  Scotsman  is  as  much  a  foreigner  as  to  his  moveable  property  in 
England,  as  a  Frenchman  or  a  Dutchman  is. 

Justice-Clerk.  The  statute  of  mortmain  is  a  statute  of  the  Parliament  of 
Great  Britain.  Such  statute  extends  to  Scotland^  unless  Scotland  be  specially 
excepted,  or  it  appear,  from  the  phrases  used»  that  an  exception  was  meant : 
one  purpose  of  the  statute  was  to  prevent  the  subjects  of  commerce  from  being 
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withdrawn,  and  put  out  of  commerce.  The  clause  in  (Question  excepts  lands 
and  others  lying  in  Scotland :  the  legislature  left  people  in  Scotland  to  do  with 
their  estates  and  bonds  what  they  pleased ;  for  that  did  not  interfere  with  the 
principle  of  the  statute.  The  heritable  bond  falls  under  the  trust ;  but  my  dif- 
ficulty is  as  to  the  trustees  named :  the  right  is  vested  in  the  whole ;  how  is  the 
title  to  be  made  up  ?  AH  have  not  accepted  j  how  can  a  jury  serve  a  part  as 
heirs  of  provision  ? 

Braxfield.     I  have  no  doubt  thiA^Jive  may  make  up  a  title. 

Henderlakd.  I  am  clear  as  to  the  heritable  bond.  The  trustees  and  ad- 
ministrators may  make  a  title ;  the  conveyance  is  to  twelve  trustees ;  but  the 
powers  of  the  quorum  of  five  are  sufficiently  extensive,  and  they  may  make  up 
titles.  As  to  the  money  in  the  funds,  the  statute  of  mortmain  goes  to  prevent, 
sub  modOf  infprovident  grants  in  mortmain.  There  is  no  mention  of  the  danger 
that  might  ensue  to  the  public  funds  in  the  statute :  had  that  been  meant,  it 
would  have  been  expressed :  had  nothing  been  said  as  to  Scotland,  I  should 
have  thought  that  the  statute  did  not  extend  :  the  subject  in  the  funds  is  the 
property  of  the  creditor,  and  its  situs  is  that  of  the  creditors* 

On  the  i4th  July  1785,  "  The  Lords  repelled  the  reasons  of  reduction  as  to 
the  heritable  bond.** 

Diss.  Swinton. 

"  But,  as  to  the  funds  in  England,  they  superseded  till  the  1st  of  January 
1786,  that  the  question  may  be  tried  in  England.** 

jlct.  .    Alt.  G.  B.  Hepburn. 

Reporter^  Henderland. 


1785.    July  20.    Anthony,  Earl  of  Kintore,  against  The  United  College 

of  St  Andrew*s. 


TEINDS. 

In  a  valualioii,  deduction  is  not  allowed  of  additional  rent  paid  on  account  of  exemptions 

from  nHultures. 


IFac.  Coll.  IX.  894  j  Diet.  15,766.] 

Monboddo.  Twenty  years  ago  multures  were  paid  :  liow,  no  rent  is  paid 
for  the  mill  at  all.     The  additional  rent  has  come  in  place  of  mill-rent. 

Braxfield.  Where  a  proprietor  has  a  mill,  and  a  rent  is  paid  for  the  in- 
dustry of  the  miller,  the  subject  is  not  teindable :  but  when  a  tenant  pays 
rent  to  be  free  from  a  mill,  that  is  a  rent  for  the  lands.  A  value,  however, 
ought  to  be  put  on  the  obligation  on  which  Lord  Kintore  has  become  bound  to 
keep  up  the  miU-graith. 

EsKGROVE.  How  can  I  say  that  all  the  rent  is  payable  for  the  lands,  when 
it  appears  that  part  of  it  is  mill-rent. 


\      ' 
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SwiNTOK.  The  tenants  are  now  free  from  the  mill,  just  as  much  as  if  it  had 
never  existed ;  so  the  rent  is  for  the  lands. 

JusTicE-cLEBK.  lu  former  times,  the  ideas  o£  heritors  were  different  from 
what  they  are  now.  Heritors  often  laid  oh  high  rents,  not  on  account  of  the 
manufacturing  of  the  grain,  but  by  way  of  rent.  The  Court  has  determined 
that  mill-rent  should  not  be  teindable.  jSut,  if  it  appear  that  the  proprietor  has 
taken  rent  instead  of  multures,  why  should  not  that  rent  be  considered  as  the 
rent  of  lands  ? 

On  the  20th  July  1785,  '*  The  Lords  sustained  the  deduction.'' 

Act.  A.  Wight    Alt.  Edw.  M*Cormick. 

Diss.  Stonefield,  Hailes,  Braxfield,  Swinton,' Justice-Clerk,  (in  the  chair.) 

Nan  liquet^  Henderland. 

[This  judgment  surprised  me,  for  the  very  reverse  had  latety  beea  decided^ 
after  ftill  consideration,  in  the  noted  case  of  Sinclair  of  Frcswick  against  The 
Famibf  of  Sinclair  qf  Mejf.'] 

N.B.  This  judgm^t  altered  8th  February  178&^Vide  Faculty  Collection, 
and  Dictionary,  15,766. 


1785.    Juh/  SI.    Duke  of  Roxburgh  against  Robert  Mbin. 

THIRLAGE. 

The  worda,  "  eum  moUndibm  et  nudturit,"  in  the  claiue  of  teiienda$  ot  a  Taasal's  charter,  im- 
port, per  tty  a  diachaige  of  Thirlage. 

[Fac,  ColL  IX.  349  ;  Dkt.  16,070.] 

Braxfield.  Supposing  the  lands  to  have  been  originally  thirled,  the  char- 
ter 1517  imported  a  discharge.  It  makes  no  dif^ence  that,  in  1794^  that  dn« 
charge  is  not  repeated ;  for  there  was  no  need  of  continuing  an  excepticn  once 
granted.  I  should  have  had  a  doubt  whether  paying  in-town  multures  for  40 
years  would  have  been  sufficient, — but  there  is  no  proof  of  that. 

On  the  21st  July  1785,  '*  The  Lords  deckured  inununity,  and  found  expenses 
due." 

For  Mein,  R.  CuUen.    Alt.  R.  Dundas. 

Concluded  cause. 


H  6 
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1785.    Jxdy  21.    John  Goodfellow  against  Andbew  Madder. 

BELL  OF  EXCHANGE. 

F^nd  on  the  part  of  the  acceptor.  "^ 

IFaculty  CoUecHon,  IX.  853  j  Dictionary,  1483.] 

Justice-clerk.  In  the  case  of  Tenant^  there  was  a  specific  condescendence 
of  fraud  to  be  proved  by  unexceptionable  witnesses ;  but  here  the  suspender 
does  not  offer  to  prove  the  fraud  by  witnesses, — ^he  desires  first  to  have  his  party 
examined,  that,  in  consequence  of  such  examination,  he  may  be  enabled  to 
condescend  on  witnesses.  The  same  objection  might  be  made  to  payment  of 
every  bill  in  the  circle. 

Braxfield.  I  agree  in  the  principles :  but  the  pursuer  is  not  an  onerous  in- 
dorsee. Besides,  it  is  admitted  that  the  debt  is  not  fsdrly  set  furth,  as  to  its 
nature,  in  the  bill. 

President.  Condescend  on  fraud,  and  I  will  admit  every  sort  of  proof :  but 
that  is  not  the  case  here ;  it  is  only  said  that,  if  the  party  be  examined,  some- 
thing may  be  discovered. 

On  the  21st  July  1785,  "  The  Lords  found  the  letters  orderly  proceeded ;'' 
adhering  to  the  interlocutor  of  Lord  Monboddo. 

Act.  H.  Erskine.    Alt.  Ro.  DalzelL 


1785.    July  22.    William  Campbell  of  Craigie  against  Robert  Siller. 


SEQUESTRATION— TACK. 


A  lease  having  been  granted  of  lands  which  were  Sequestrated  after  its  date,  but  before  the 
term  of  entry,  the  lessee  found  entitled  to  require  possession  in  implement  of  the 


contract. 


{^Faculty  CoUectiony  IX.  372  j  Dictionary^  15,2«S.] 

Jcstice-Clerk.  I  should  be  sorry  if  it  were  law,  that  one  under  diligence 
should  have  it  in  his  power  to  prorogate  a  tack  for  99  years,  which  is  a  term 
nearly  equal  to  a  perpetuity.  The  factor  ought  to  have  come  to  the  Court  and 
asked  advice.  We  must  determine  now  as  we  should  have  advised  then  We 
certainly  would  not  have  allowed  the  factor  to  put  the  tenant  in  possession 
nor  can  we  allow  the  tenant  to  remain  in  possession.  ' 


LORD  HAILES.  ^79 

On  the  22d  July  1785,  "  The  Lords  sustained  the  reasons  of  reduction  f 
altering  the  interlocutor  of  Lord  Braxfield. 
Act.  R.  Blair.    AU.  W.  Miller. 

N.B.    This  judgment  afterwards  altered. 


1785.    Juhf  22.    DouoLAS,  Heron,  and  Company  against  James  Brown  in 

Scroggs. 

INHIBITION 

Strikes  not  against  bUls,  though  posterior,  if  granted  in  the  place  of  such  as  were  prior 

to  it. 

{Fac.  Coll  IX.  849 ;  Dkt.  7070.] 

[The  Court  had  no  difficulty  as  to  the  validity  and  general  effect  of  the  in- 
hibition executed,  though  not  recorded  at  the  date  of  the  bill.] 

EsKGROVE.  The  purpose  of  an  inhibition  is,  that  the  debtor  may  not  have 
it  in  his  power  to  do  any  thing  prejudicial  to  creditors  :  that  is  not  the  case 
here,  no  accumulations  are  sought,  and  there  is  nothing  that  varies  the  case 
from  what  it  was  before  the  granting  of  the  new  bill. 

Hailes.  W^  ought  to  be  cautious.  The  bankrupt  asserts  that  the  new 
bill,  liiough  for  a  different  sum,  came  in  place  of  the  old  bill :  he  might  also 
assert  that  the  old  bill,  whatever  the  sum  in  it  was,  came  in  place  of  another 
stiU  older, — so  the  effect  of  the  diligence  of  inhibition  will  be  regulated  by  the 
averment  of  the  bankrupt :  it  does  not  follow,  from  an  old  bill  being  produced, 
with  the  name  of  the  acceptor  taken  away,  and  a  new  bill  being  produced, 
havinff  the  name  of  the  acceptor  remaining,  that  the  one  has  come  in  place  of 
the  other. 

SwiNTOK.  When  a  bill  is  retired  and  another  granted,  the  old  debt  is  paid 
and  a  new  one  contracted  :  this  puts  the  creditor  in  a  better  situation  than  he 
was  formerly,  both  as  to  summary  diligence,  and  also  as  to  prescription,  which 
then  begins  to  run  anew. 

JusTiCE-CLERK.  Au  old  debt,  fairly  and  honestly  contracted,  will  not  be 
hurt  by  a  renewal  of  it.  The  law  cuts  down  new  debts  alone  posterior  to  the 
inhibition. 

MoNBODDo.  I  cannot  hold  X\i^  former  debt  to  have  been  extinguished  by  the 
latter  obligation. 

PftEsiDENT.  There  is  no  legal  evidence  that  the  new  bill  came  id  place  of 
the  old  one.  The  declaration  of  the  bankrupt  is  nothing.  If,  willingly  and  wot- 
tingly,  an  old  bill  be  retired  and  another  granted,  I  hold  it  to  be  a  new  bill. 

Braxfield.  If  evidence  be  produced  of  the  fact,  I  hold  that  a  new  docu- 
ment does  not  extinguish  the  old  debt.  He  quoted  the  case  of  the  Creditors 
of  Wardrobe  qf  Cults. 
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[But  there  it  appeared  that  the  creditors  of  old  Wardrobe  did  not  mean  to 
contract  with  young  Wardrobe,  and  only  changed  the  shape  of  their  securities.] 

On  the  22d  July  1785,  *^  The  Lords  repelled  the  objection  to  Brown's 
ground  of  debt." 

Act.  A.  Abercrombie.    Alt.  W.  Honeyman.    Beporter^  Braxfield. 

JDiss.  Swinton,  Hailes,  EUiock,  President 

JV.JB.— There  seems  more  benevolence  than  law  in  this  interlocutor.  It 
considers  the  bankrupt  as  a  neutral  and  a  credible  person. 


1785.    August  S.    Ja2o:s  Spedbing,  Esq.  against  Hodgson  and  Dokaxdsok 

and  Company. 

BANKRUPT. 
Proof  of  AbficondiDg. 

IFaculty  Collection,  IX.  356;  Dictionary,  11  IS.] 

EsKGROVE.  Resting  owing,  in  the  narrative  of  a  bond,  presumes  that  there 
is  an  old  debt ;  but  still  the  creditor  may  disprove  this,  by  showing  that  it  was 
not  an  old  debt. 

Braxfield.  If  a  search  were  of  itself  evidence  of  a  bankruptcy,  I  should 
be  very  strict  in  interpreting  the  evidence  of  such  search. 

President.  Search  is  a  presumptiojuris,  but  still  the  evidence  from  it  may 
be  redargued. 

Hailes.  The  case  of  Romanes  o/Latider  is  nothing  to  the  purpose ;  there  a 
search  and  not  found  was  returned,  but  it  came  out  on  proof,  that  Aomanes  was 
an  idle  man  who  lived  alone, — that  he  had  made  an  appointment  with  some 
idle  companions  to  track  hares  in  the  snow,— -that,  on  setting  out  for  this  expe* 
dition,  he  locked  his  door,  and  that,  while  he  was  thus  absent,  the  messenger 
searched  for  him  and  could  not  find  him.  A  search  made,  when  the  cause  of 
absence  was  proved,  had  no  weight  with  the  Court.  Here  it  is  not  said  why 
the  debtor  was  absent  from  home. 

Gardekston.  The  petitioner  admits  that  it  would  have  been  enough,  sup- 
posing repeated  searches.  On  what  principle  is  it  that  one  search  is  not 
enough  ? 

On  the  2d  August  1785,  ''  The  Lords  found  that  the  bankruptcy  is  suffi- 
ciently proved  by  the  execution  and  the  other  circumstances  of  this  case ; 
but,  in  respect  that  improbation  is  proponed,  they  allowed  a  condescendence 
to  be  given  in,  the  petitioner  always  paying  the  expenses  incurred  before  the  pro- 
poning of  improbation ;"  varying  die  interlocutor  of  Lord  Gardenston^  Ordi- 
nary. 

For  Spedding,  G»  Ferguson.    Alt.  A.  Elphinston. 
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1785.      August  4.      Alexander    M'Kenzie    of  Fairburn    against    Robert 

Clerk,  Merchaut,  liDlitbgow. 

ARRESTMENT. 

A  debt  due  bjr  bond  to  a  party  resident  in  Englandf  haying  been  arrested  by  a  creditor  o£ 
that  party :  found,  that  on  his  obtaining  decree  of  preferenoe  in  a  furthooming,  the  ar* 
restee  was  bound  to  pay  without  being  entitled  to  aemand  deliyery  of  the  document  of 
debt,  which  was  beyond  the  jurisdicdon  of  the  Court. 

Alexander  M'Kenzie  was  creditor  to  John  Birtwhistle,  drover  at  Skipton 
in  Yorkshire,  in  a  bill  for  L.  253  :  10s.,  in  security  of  which  he  arrested  a  debt 
due  by  bond  to  Birtwhistle  by  the  defender.  In  a  furthcoming,  at  tbe  instance 
of  the  pursuer,  (M*Kenzie's  representative,)  decree  was  pronounced  in  his  fa- 
vour. In  a  process  of  multiplepoinding  raised  by  tbe  arrester^  in  which  tbe 
pursuer  claimed  to  be  preferred  to  the  amount  of  his  debt,  the  defender  ad- 
mitted tbe  debt  due  by  himself  to  Birtwhistle,  but  contended  that  he  was  en- 
titled to  insist  that  his  bond  should  be  delivered  up  to  him  before  he  could  be 
compelled  to  pay. 

The  Lord  Ordinarv  found,  "  That  Robert  Clerk  is  not  bound  to  make  pay- 
ment  of  the  sums  in  his  handd,  without  delivery  of  the  bond  due  bv  him,  or  a  suf- 
ficient security  that  he  shall  not  be  brought  to  any  future  trouble  for  want  of  it." 

And  a  diligence  was  granted  to  the  pursuer  to  enable  him  to  recover  the 
bond  out  of  Uie  hands  ot*  Birtwhistle. 

In  a  petition  against  this  interlocutor,  the  pursuer  pleaded, — That  having 
obtained  decree  in  tbe  furthcoming,  and  neither  Birtwhistle  nor  any  competi- 
tor appearing  in  the  multiplepoinding  to  oppose  his  claim,  the  raiser  of  the 
mnltiplepoinaing  had  neither  title  nor  interest  to  oppose  it :  that  he  is  in  per- 
fect safety  to  pay  under  authority  of  the  Court,  without  production  of  the  bond, 
which  is  not  in  the  pursuer's  power  to  produce :  Birtwhistle  resides  beyond 
the  jurisdiction  of  the  Court :  That,  at  any  rate,  such  production  is  unneces- 
sary, seeing  a  decree  of  preference  in  a  forthcoming  and  multiplepoinding  is  a 
judicial  assignation  to  the  subject  arrested,  in  favour  of  the  arrester,  to  the  ex- 
tent of  his  debt  Bank.  8,  34/,  52,  and  4,  24 }  Ersk.  4, 3, 23 ;  Campbell  t^sAust 
Beaton,  tSd  November  1665. 

Answered,— -The  arrestee  would  not  be  obliged  to  pay  tbe  debt  to  the  com- 
mon debtor  himself  ivithout  getting  up  the  bond ;  and  an  arresting  creditor 
can  be  in  no  better  situation.  An  onerous  assignee  could  not  demand  pay- 
ment without  producing  the  bond,  and  therefore,  supposing  tbe  decree  of  furth- 
coming to  be  a  judicial  assignation,  the  petitioner  must  do  the  same.  Stair, 
3,  1,  24. 

The  Court  altered  the  Lord  Ordinary's  interlocutor. 

The  following  opinions  were  delivered :— 
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Braxfisld.  a  decreet  of  furthcoming  is  a  legal  transfer.  It  would  be 
hard  to  make  the  arrester  produce  the  grounds  of  debt :  it  vei^  often  hap* 

fens  lliat  he  cannot  do  it ;  and  it  may  happen  that  he  has  not  a  nght  to  do  it 
'or  example,  that  debt  in  which  he  has  an  interest,  may  be  no  more  than  fifty 
pounds  out  of  a  bond  for  a  thousand :  ^hy  find  caution  when  a  man  has  a 
clear  right  ? 

EsxGROvE.  When  the  debtor  does  not  object,  judgment  passes  in  a  furth- 
coming, all  parties  being  in  the  field ;  that  is  a  sufficient  security,  and  the  ar- 
restee is  in  safety  to  pay. 

On  the  4th  August  1785,  **  The  Lords  repelled  the  defences,  and  decerned  f 
altering  the  interlocutor  of  Lord  Alva. 

Act,  Al«  Elphinston.    Alt.  Adam  RoUand. 


1785.      November  17-      George  Maxwell  and  Others,  GREDrroBfi  of 
Ebenezer  M'Geoboe,  againgt  Mr  Adam  Gib,  Minister. 

BANKRUPT. 

Act  1696.     The  ap{Mrehenduig  of  an  Insolvent  Debtor,  witboat  imprisonment  or  taking 

into  custody,  insufficient  to  qualify  the  statutory  Bankruptcy. 

IFac.  Coll.  IX.  359;  Diet.  Ilia] 

EsKOROVE.  The  only  question  here  is  as  to  the  Act  1696.  And  what  is  re- 
quired by  that  act  ?  It  is  a  correctory  law,  and  a  strong  one,  and  so  must  not 
be  extended  by  interpretation.  Here  there  is  no  apprehending.  I  dcmbt  whe- 
ther, if  actual  imprisonment  followed,  payment  of  the  debt  would  be  sufficient 
to  put  a  man  out  of  the  Act  1696. 

Fresident.  The  case  of  Udston  was  different  from  the  present  one,  for 
there  the  debtor  was  detained  for  thirty-six  hours.  The  case  of  Lord  JHopeton 
is  misunderstood. 

Braxfield.  The  question  is  not  as  to  the  efiect  of  paying  the  debt  after  in- 
carceration.*^  But,  were  it  good  law  that  such  payment  would  take  a  man  out 
of  the  Act  1 696,  the  consequence  would  be,  that,  a  creditor  for  L.20  having 
imprisoned  his  debtor  and  brought  him  under  the  act,  another  creditor  for 
L.IOOO,  whose  debt  fell  within  the  provisions  of  the  act,  would  enable  the 
debtor  to  pay  the  L.20,  and  so  make  place  for  his  own  debt. 

On  the  17th  November  1785,  "  The  Lords  sustained  the  defences.** 

Act.  Robert  Corbet    Alt.  H.  Erskine. 

Reporter,  Alva. 
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1785.    November  17.    Alexandeu  Naien  of  Drumkilbo  against  William 

Mekcek  of  Aldie. 

HUSBAND  AND  WIFE. 

A  debt}  contracted  for  the  benefit  of  the  separate  estate  of  a  married  woman',  thougli  of 
such  a  nature  that  the  Husband  was  bound  to  dischai^  it,  is  still  effectual  against 

the  Heirs  of  that  estate. 

- 

\Fac.  Coll  IX.  360  /  Diet.  5860.] 

Bbaxfield.  There  are  cases  in  which  a  wife,  vestita  viro,  may  become  per- 
sonally liable.  For  instance,  in  selling  an  estate  she  grants  personal  warrandice : 
the  estate  is  evicted, — she  is  bound  in  the  warrandice.  A  wife  may  declare  a 
facty  and  that  is  all  she  does  here.  There  is  satisfying  evidence  that  fiie  one 
debt  came  in  place  of  the  other. 

On  the  17tn  November  1785,  <^  The  Lords  repeUed  the  defences,  and  found 
Drumkilbo  entitled  to  relief." 

Act.  Ch.  Hay.    Alt.  R.  Dundas. 

Reporter^  Eskgrove. 


1785.      November  22.      Thomas  Grieeson  and  Others  against  Messrs 
DouoLAS,  Heron  and  Co.,  Creditors  of  Brown  of  Bartharrow. 

ADJUDICATION. 

Act  1661.    Adjudications,  if  within  year  and  day,  not  affected  by  certification,  in  the  Pro- 
cess of  Ranking  and  Sale. 

IFac.  CoU.  IX.  367 ;  Dkt.  27*.] 

Justice-Clerk.  It  would  be  very  extraordinary  if  any  creditor  could  have 
it  in  his  power,  by  insisting  in  a  process  and  obtaining  a  decreet  of  certification, 
to  excluae  another  creditor  from  the  benefit  of  the  Act  l66l. 

Eskgrove.  The  case  of  Craig  ^as  different,  for  there  year  and* day  had 
intervened. 

On  the  S2d  November  1785,  *'  The  Lords  repeUed  the  objections,  and  sus- 
tained the  decrees  of  adjudication  as  valid,  and  found  that  the  creditors  therein 
are  entitled  to  be  ranked  as  adjuc^ers,  in  virtue  of  such  decreets,  in  their  pro- 
per place ;''  adhering  to  the  interlocutor  of  Lord  Braxfield. 

For  Grierson,— At  Abercrombie.    Alt.  Ch.  Hay. 

Diss.  Swinton, 
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1785.    November  19  o^  28.    Thomas  Dalzell  and  John  Rutheefoed 

againH  John,  Loed  Likdoees. 

V 

PRESCRIPTION. 

Whether  the  verity  of  a  Holc^raph  Deed  can  be  pnnred  by  the  Oath  of  the  Granter'B  Heir, 

reUtive  to  the  Handwritiiiff  alone  ? 


[Fac.  Coll.  IX.  280  ;  Diet.  10,994.] 

SwiNTON.  Prescription  is  not  run  as  to  one  of  the  pajtnents,  for  twenty 
years  have  not  elapsed  since  the  term  of  payment.  In  tlie  'negative  prescrip- 
tion of  forty  years,  prescription  only  runs  from  the  term  of  payment.  Should 
not  the  same  be  the  case  here  ? 

Braxfield.  By  no  means.  In  the  case  of  the  long  negative  prescription, 
the  creditor  is  non  valens  agere  until  the  term  of  payment ;  and,  consequently, 
the  prescription  cannot  begin  to  run  before  that  term.  But  the  vicennial  pre- 
scription is  of  a  different  nature :  it  only  liniits  the  efficacy  of  imperfect,  or  less 
solemn  deeds,  to  twenty  years,  in  order  to  secure  against  forgery,  and  to  pre- 
vent deeds,  not  carefully  drawn  up,  from  being  probative  too  long. 

Justice-Clerk.  I  have  only  to  add,  that  it  would  be  absurd  to  find  one- 
half  of  the  subscription  genuine  and  not  the  other.  [This  observation  is  Hvely, 
but  it  goes  too  far ;  for  then  Lord  Lindores,  the  defender,  would  be  excluded 
from  swearing  that  the  letter  was  not  of  the  handwriting  qf  his  father. 

EsKGROVE.  As  to  the  import  of  the  Act  1669»  it  speaks  of  defender,  not  of 
original  obligant 

President.  An  heir  may,  in  raan^  cases,  be  able  to  swear  with  precision 
that  a  deed  was  written  or  was  not  wntten  by  his  predecessor.  It  is  fit  first  to 
hear  the  oath,  and  the  Court  will  afterwards  iudge  of  its  import 

On  the  19tb  November  1784,  <^  The  Lords  found  that  tne  oath  of  the  de- 
fender must  be  taken  ;'*  adhering  to  the  interlocutor  of  Lord  AokervUIe. 

Acf.  W.  Nairne.    Alt.  Edward  M'Cormick. 


1785.  November  d&  Baaxfield.  The  statute  does  not  rejpect  an  oath 
of  credulity,  but  an  oath  of  knowledge. 

Eskorove.  The  reason  why,  in  a  former  case,  the  Court  aUowod  the  heir 
of  the  debtor  to  be  examined,  was,  that  an  bdr  might  pertmps  bet  in  the  know- 
ledge of  the  deed  having  been  executed,  because  m  waa  present  at  it9  execu- 
tion. 


t 
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.  SwiMTON.  Any  man  acauaikited  with  Lumqubat^s  handwriting  might  have 
said  all  that  his  heir  has  said,  and  yet  that  would  have  been  no  evidence. 

Justice-Clerk.  The  heir  swears  that  he  has  no  doubt  of  the  subscription 
being  his  fiither^s.  It  would  be  going  hr  to  hold  that  this  is  no  more  dian  an 
oath  of  credulity. 

MoMBODDO  m  the  same  opinion. 

Gardenston.  The  Act  of  Parliament  requires  proof  of  the  verity  of  the 
writing ;  and  can  We  have  a  better  proof  than  this  oath  ?  Shall  we  not  believe 
what  the  party  himself  believes  ? 

On  the  £8th  November  1785,  '*  The  Lords  found  that  the  oath  does  suffi- 
ciendy  prove  the  verity  of  the  missive-letter  founded  on»  and  therefore  found 
the  defender.  Lord  Lmdores,  liable  for  payment  of  the  one-half  of  the  prin- 
cipal sum,  and  interest  libelled  ;'*  altering  the  interlocutor  of  Lord  Ankerville. 

On  the  14th  December  1785,  they  refused  a  reclaiming  petition  and  ad- 
hered. 

Act.  W.  Naime.    Alt.  Ed.  M'Cormick,  J.  M*Laurin. 

Diss.  Eskgrove,  Swinton,  Henderland,  Rockville,  Braxfield,  (Ankerville,  Or- 
dinary, absent.) 


1785.    December  9*    Robert  Walker  against  Robert  Duncan. 

WRIT. 
AeknowMgment  of  Subteription. 

[Foe.  CoU.  IX.  408  i  Diet.  17,057 ;  Note.] 


Hailes.  ah  the  argument  on  the  fact,  from  the  suspicions  raised  against 
the  subscription,  ''  Robert  Duncan^**  is  nothing  to  the  purpose ;  for  that  sub- 
scription  is  still  connected  with  the  rest  of  the  paper.  [A  Circumstance  never 
attended  to  by  the  lawyers  in  this  cause.]  'And,  supposing  it  to  have  been  se- 
parated from  the  paper,  the  tops  of  the  original  letters  are  still  visible  on  the 
paper ;  and  the  art  of  man  could  not  have  pasted  any  subscription  so  as  to 
correspond  widi  those  tops.  As  to  the  cause  itself,  there  is  a  difference  be- 
tween a  deed  inter  mercatores  and  a  deed  in  re  tnercatoria.  When  merchants 
engage  in  transactions,  not  necessarily  connected  with  commerce^  they  must 
observe  tibe  same  forms  that  the  law  requires  in  solemn  deeds. 

EsKORovE.    In  various  cases,  which  do  not  necessarily  require  ^riting,^  ac- 
knowledgment of  subscription  may  be  sufficient ;  but  the  case  is  *"** 
a  formafwriting  is  necessary  to  constitute  the  obligation.    Ai 
relief  is  a  cautionary  obligation  for  producing  action. 
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MonBODDO.  If  a  person  acknowledse  his  subscriptionf  th^e  is  no  daoger 
of  forgery:  so  the  Act  1681  is  out  of  the  question.  Late  decisions  may  be 
against  me,  and  perhaps  my  law  may  be  antiquated. 

Hailes.  Let  me  add,  that  Lord  Coalston  thought  as  Lord  Monboddo  does ; 
but,  after  the  case  of  Fogo  and  Milligan,  which  was  deliberately  judged,  he 
gave  up  his  opinion  to  that  of  the  majority,  that  there  might  be  no  longer  any 
controversy  on  this  point.    It  is  now  settled,  if  any  thing  can  be  settled. 

PRESIDENT.  The  Act  1681  is  not  merely  intended  to  prevent  forgery :  it 
introduces  a  solemn  form  of  a  Uterarum  obligatio. 

On  the  9th  December  1785,  ''  The  Lords  assoilyied  ;'*  alteriiig  the  interlo- 
cutor of  Lord  Ankerville. 

Act.  E.  M'Cormick.    Alt.  A.  Abercrombie. 

Diss.  Ankerville,  Monboddo  \  non  liquet^  Rockville. 


1785.    December  9.     Abraham  Leslt  against  Alicia  Mackenzie. 


JURISDICTION. 
Criminal  acts  subject  to  the  cognizance  of  criminal  courts,  ad  cwilem  effbdum. 


iFac.  Coll  IX.  374 ;  Dkt.  7422.] 

Braxfield.  Suppose  that  Lord  Advocate  should  pursue  ob  vindictam  pub- 
licam,  and  that  the  party  should  obtain  the  verdict  of  a  jury  in  his  favour,  this 
will  not  be  a  bar  to  an  action  ret  persecutoria.  Besides,  the  private  party,  in 
support  of  his  claims,  might  discover  more  evidence  than  was  laid  before  the 
Jury.  The  private  party  cannot  be  obliged  to  stop  till  the  prosecution  shall  be 
carried  on  by  Lord  Advocate.  It  is  also  a  maxim  in  law,  that  "  no  man, 
with  whom  I  have  no  concern,  can  hurt  me."  The  civil  law  will  not  apply ; 
because,  in  crimme  publico,  quilibet  ej^populo  might  pursue.  Now  the  very  re* 
verse '  is  the  rule  of  our  law.  A  cow,  value  five  pounds,  is  taken  from  me. 
May  I  not  pursue  to  recover  the  cow,  or  its  value,  in  the  civil  court  ?  or  must 
I,  first  of  all,  lay  out  a  hundred  pounds  in  the  criminal  court,  to  pave  the  way 
for  my  recovering  five  pounds  on  the  cow  in  a  civil  court  ?  £very  day,  actions 
for  recovering  penalties  on  account  of  bribery  are  brought ;  but  was  it  ever 
heard  that  a  criminal  process  for  punishing  the  bribery  must  be  first  brought  ? 
In  the  late  case  of  Lady  Erskine,  though  strenuously  litigated,  it  was  never 
pleaded  that  an  accusation  for  bigamy  ought  to  have  been  brought  and  deter- 
mined before  the  civil  action  would  be  heard. 
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SwiNTON.  The  civil  law  in  this  case  has  been  much  misunderstood,  particu* 
larly  L.  4.  D.  De  Except. 

EsKOROVB.  I  am  now  satisfied  that  the  plea  of  Alicia  M'Kenzie  is  ill- 
founded  ;  and  I  approve  of  Lord  Swinton's  interpretation.  See  also  L.  in  Cod. 
giumdo  CiviUs  Actio^  (L.  9«  tit.  31,)  and  Perezius,  adLes.  Aquil.  (L.  78.  tit  9.) 
The  decision  in  Durie  is  altogether  erroneous.  In  England  action  for  damages 
on  the  head  of  adultery  goes  first,  and  the  action  for  separation  follows.  As 
to  assythmenty  it  comes  in  place  of  punishment ;  and,  if  there  is  punishment, 
there  is  no  assythment. 

RocKviLLE.  It  will  be  singular,  should  Abraham  Lesley  be  debarred  from 
asserting  his  right  because  he  does  not  bring  a  criminal  action,  which  he  can- 
not bring. 

PaksiDBNT.  Our  predecessors  were  as  wise  as  we  are.  This  objection  is  contrary 
to  all  received  opinions.  I  respect  the  civil  law  ;  but  I  will  not  haul  it  in  to 
destroy  our  own  institutions.  The  crime  of  incest  is  not  triable  in  this  Court ; 
but  every  man  may  bring  his  civil  action,  and  then  a  proof  of  incest  may  be 
produced,  ad  eivilem  effbctumt  or  even  a  proof  of  something  wrong  and  indecent. 
A  jury  cannot  be  moved  by  any  thing  found  in  this  Court.  Forgery  may  be 
tried  ad  eivilem  effectum^  or  by  complaint  for  punishment.  In  the  case  of  Steed- 
man  against  Couper  damages  were  decreed  for  adultery. 

MoNBODDO.  In  the  civil  law  there  is  a  distinction  between  deUcta  privata 
and  pubUca  judicia.  See  Vinnius^  pr.  Inst.  De  Obligationibus  qua:  ex  jDelicto. 
There  are  many  privata  delicta  prosecuted  criminally,  asjurtum.  But  pubUca 
criminal  such  as  iacesty  are'  of  anotlier  nature.  There  no  action  for  damage 
lies.  A  man  cannot  pursue  for  damages  arising  out  of  a  murder,  unless  a  trial 
for  murder  be  first  brought.  Should  this  Court  find  incest  proved,  I  hope  that 
the  Court  is  not  so  low  in  the  opinion  of  the  world  as  that  such  a  judgment 
would  have  no  weight  with  a  jury.  [He  forgot  that  a  jury,  who  must  judge  on 
the  evidence  before  them,  could  not,  without  breach  of  oath,  lay  any  weight  on 
the  judgment  of  the  civil  court.] 

Justice-Clekk.  a  great  deal  of  the  argument  here  proceeds  on  a  misap- 
plication of  terms.  An  action  is  sometimes  of  that  nature  that  it  cannot  be 
tried  in  one  court  till  the  case  has  been  heard  before  another.  Thus,  an 
action  for  aliment  was  brought  by  a  woman  against  her  supposed  husband. 
The  action  for  aliment  was  undoubtedly  competent  in  this  Court,  yet  the 
Court  stopped  until  it  should  appear,  by  decree  of  the  Commissaries,  whether 
the  woman  was  married.  So  also,  in  the  case  of  The  Magistrates  of  Elgin 
against  Blairf  the  Court  of  Justiciary  stopped  till  it  should  appear,  by  a  decree 
of  the  Court  of  Session,  whether  the  place  of  worship  belonged  to  the  magi- 
strates  or  not.  Our  law  does  not  make  the  same  distinction  of  crimes  that  the 
civil  law  did.  The  issue  from  trial  is  different.  One  is  for  punishing  crimes 
in  the  criminal  court,  and  the  other  for  recovering  damages  in  the  civil :  so 
the  one  is  not  prejudicial  to  the  other.  If  the  Advocate  should  bring  a  person 
to  trial  for  stealing  my  charter-chest,  and  should  be  able  to  prove  the  offence, 
will  that  preclude  me  from  recovering  it  from  the  person  accused  in  an  action 
of  exhibition  ?  It  is  an  abuse  of  law  language  to  speak  of  a  prejudice  arising 
to  a  party  in  the  criminal  court,  in  consequence  of  a  judgment  pronounced  by 
a  civil  court     Can  it  be  said  that  a  jury  will  be  influenced,  on  that  account, 
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dither  for  or  a^nst  the  party  ?  At  any  rate,  the  civil  law  does  uot  a|^y, 
for  the  reason  given  by  Lord  Braxfield.  it  might  have  been  wise  in  the  Roman 
legislature  to  say,  "  As  you  have  the  right  to  bring  both  actions,  you  ought 
first  to  insist  in  the  publicum judiciamJ^  The  same  thing  cannot  be  said  in 
Scotland.  As  to  assythment,  that  is  a  matter  fixed  by  commcm  law,  and  can- 
not apply  to  this  case. 

On  the  9th  December  1785,  "  The  Lords,  having  heard  parties  in  their 
own  presence,  repelled  the  objection." 

For  Alicia  M'kenzie, — G.  B.  Hepburn.    Alt.  R.  Blair. 

JXss.  Monboddo. 

N.B.  This  hearing  was  brought  on  in  consequence  of  some  doubts  started 
by  Lord  Eskgrove  and  enforced  by  Lord  Monboddo.  But  Lord  Eskgrove,  as 
soon  as  he  had  studied  the  point,  declared  himself  satisfied  that  there  was  no- 
thing in  the  objection  :  so  Lord  Monboddo  was  left  single. 


1785.    December  9S.    Arthur  Sinclair  agmnsi  Barbara  Bajkie* 

HERITABLE  AND  MOVEABLE. 

The  annoalrents  dne  cm  a  daereet  of  adjudication  go  to  the  heiry  and  not  to  tbe  ezeeotor  of 

the  adjndger. 

[Pactt2(y  CoUectiafh  IX»  STfJ ;  Dictionary^  5545.] 

Monboddo.  I  never  could  satisfy  mjrself  as  to  the  justice  of  the  decision 
in  the  case  of  the  Creditors  qf  Clafperton^  1738 :  fand  yet,  in  the  case  of 
Oughterlonyf  177%  when  that  decision  was  objected  to  at  the  bar,  he  de- 
fended it  well,  and  said  it  was  not  given  on  subtleties^  but  on  principles.]  It 
was  well  altered  by  the  House  of  Peers,  in  the  case  of  OughterUmy.  To  make 
our  law  consistent,  we  oueht  to  adopt  that  iudgmenL  [On  being  informed 
that  the  House  of  Peers  had  given  no  such  judgment,  he  acquiesced.] 

Braxfield.  The  only  point  under  the  Ordinary's  consideration  was,  whe* 
ther  the  annualrents  on  the  adjudication  are  moveable  or  heritable  ?  This 
point  was  solemnly  determined  in  I7S8.  It  is  said  to  be  a  single  decision. 
True, — ^because  the  point  was  understood  to  be  fixed.  But  the  case  has  oc- 
curred five  hundred  times.  No  instance  can  be  given  of  a  nearest  in  kin 
taking  up  annualrents  of  an  adjudication  by  confirmation.  Lands  are  adjudged 
to  creditors  in  payment  of  pnncipal,  &c.«— all  accumulated.  The  land  is  the 
creditor's,  though  the  debtor  has  a  power  of  redemption.  If  a  creditor  should 
enter  into  possession  and  bring  an  action  of  maills  and  duties,  the  rents  in  the 
hands  of  the  tenant  would  be  moveable  at  the  death  of  the  creditor.  But  if 
the  creditor  does  not  enter  into  possession,  and  only  rests  on  his  legal  right  as 
adjudger,  the  whole  will  be  heritable,  and  the  annualrent,  as  well  as  the  prin- 
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dpal,  must  be  paid  as  the  redemption-^nioney  for  the  l«iid.  The  heir  only 
can  discharge.  The  case  of  OughterUmg^  1772,  does  not  contradict  the  de- 
cision I7S8:  it  went  on  a  presumed  declaration  of  will. 

EsxoBOVX.  I  considered  this  point  as  so  well  established  that  I  did  not 
much  inquire  into  the  grounds  or  it.  I  was  lawyer  in  the  case  of  (hightern 
hngf.  In  the  House  of  Peers  we  did  not  controvert  the  point  of  law,  except 
a  little  for  ferm's  sdce.  The  argument  proceeded  on  the  specialties  of  tiie 
fact  and  the  declaration  of  will  to  create  a  division  between  principal  and 
interest. 

JusTiC£*Ct£aK.  Had  the  decision  177^  altered  the  law,  we  should  have 
had  it  mentioned  didly  at  the  bar,  and  it  would  have  had  a  constant  eflfect  in 
settlements. 

On  the  SSd  December  1785,  ^*  The  Lords  repelled  the  grounds  <^  oompen* 
sation }''  altering  the  interlocutor  of  Lord  Gardenston. 

^c/.  D.Smyth,    ^tt.  W,  Tait. 

Lord  OardenstOQ  absent.  [The  opmion  which  he  gave  in  the  case  of  Oughter* 
Unttft  yn%  was  directly  the  reverse  of  his  interlocutor  in  this  case.] 


1786.    Febrmry  1.     Sarah  Dalbtmple  and  Husband  agahut  Charles 

Shaw. 

PACTUM  ILLICITUM. 

It »  AieAM  iZUetliM  if  a  psncm  8tq^    a  benefit  to  himadf,  or  to  another,  for  obtainiiig  to 

a  third  an  oflEiee  from  Oovemment. 

IFac.  ColL  IX.  S86  j  Diet.  95S1.] 


Pbesident.  In  Britain  some  offices  are  saleable.  Conunissions  in  the  army, 
particularly,  are  saleable ;  but  that  is  by  the  will  of  the  sovereign.  But  there 
is  no  example  of  offices  bought  without  the  knowledge  of  the  sovereign,  or  even 
of  his  ministers.  Such  private  bargains  cannot  be  the  subject  of  an  action  : 
hmt  there  is  an  office  or  trwt :  it  never  could  have  been  the  purpose  of  the 
Crown  to  allow  a  traffic  to  be  made  of  such  offices. 

EsKGROVE.  A  man  may  agree  to  give  a  part  of  the  emoluments  of  his  office 
to  whoever  he  pleases ;  but  there  is  here  an  office,  not  in  the  gift  of  the  party 
contracting,  or  of  any  ^eat  officer,  but  of  the  crown.  I  do  not  suppose  that 
the  crown  knows  any  thing  of  sales  and  bargains.  Besides,  here  there  is  no  oh* 
Ugatioii  granted  by  the  officer,  and  thhi  action  is  to  compel  him  to  ratify  an  obli- 
gation granted  by  his  friends. 

SwiMTON.  The  yfr^/  question  is.  Whether  does  action  lie  on  what  is  called  a 
riding  contract  f  the  second  to  what  extent  f  I  think  that  a  riding  contract  is  not 
actionable ;  that  it  is  contra  bonos  mores^  and  inconsistent  with  tiie  law  o£  the 
land.    When  an  office  is  established,  a  salary  is  given  by  the  public ;  but  when 
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that  salary  is  transferred  to  another^  the  intention  of  the  public  is  inverted : 
this  is  giving  what  one  has  no  power  to  give. 

Braxfield.  In  order  to  judge  of  this  issue,  we  must  first  see  how  the  facts 
stand.  If  any  thing  be  stipulated,  either  for  the  person  who  procures  the  office, 
or  for  some  one  else,  I  would  not  give  action ;  but  here  Sir  Adam  Ferguson, 
who  procured  the  office,  had  no  concern  in  the  matter  less  or  more :  if  an  office 
is  obtained  from  the  crown,  I  can  see  no  reason  why  he  who  obtains  it  should 
not  be  at  liberty  to  distribute  its  emoluments  amongst  his  friends  and  relations. 

MoNBODDO.  I  wish  that  we  had  a  law  in  this  country  like  the  old  law  of 
Richard  II ;  (a  very  absurd  law  made  to  deceive  the  populace.)  But  the  man- 
ners of  the  age  will  not  admit  of  that.  At  the  same  time,  I  am  of  opinion  that 
any  bargain  made  for  procuring  an  office  is  not  the  subject  of  action.  But  here 
I  do  not  see  that  Mr  Shaw,  the  defender,  came  under  any  obligation.  He  now 
agrees  to  communicate  five-sixths  of  the  profits  to  Mrs  Sarah  Dairy mple  during 
her  life. 

EsKOROVE.  Were  I  to  judge  by  my  own  feelinj^s  as  a  man,  I  could  not  fail 
to  express  my  dissatisfaction  at  the  conduct  of  Mr  Shaw,  who  endeavours  to 
keep  an  office  which  was  not  intended  for  him.  But  I  think  that  no  action  lies 
against  an  officer  who  Has  been  previously  engaged,  by  the  procurer  of  the  office, 
to  accept  it  under  burdens  or  conditions.  It  is  no  matter  whether  the  person 
benefited  by  the  conditions,  be,  to  appearance,  connected  with  the  procurer  or 
not;  for  it  is  impossible  to  trace  the  connexion  of  parties,  or  the  causes  of  such 
stipulations.  But  still  it  is  lawful  for.  a  party,  once  in  an  office,  to  agree  to  dis- 
pose  of  his  salary  as  he  chooses,  either  in  whole  or  in  part ;  and  tk^  Mr  Shaw 
agrees  to  do. 

Henderland.  I  am  not  of  opinion  that  the  sale  of  offices  is  malum  in  se^  or 
prohibited  by  express  stat^ute.  Yet  I  should  doubt  of  giviuy^  efiect  to  a  stipula- 
tion of  this  nature.  This  office  is  the  creature  of  statute,  introduced  into  the 
constitution  for  the  benefit  of  the  public  :  the  emoluments  are  established  as  a 
salary :  any  bargain  for  communicating  a  share  of  the  perquisites  of  office  would 
be  hurtful  to  the  public.  When  a  record  is  ill  kept,  the  Court  may  interpose ;  but 
what  should  we  answer  to  the  plea  of  the  clerk  : — "  The  Court  has  taken  five- 
sixths  of  the  emoluments  of  the  office  from  me,  and  I  cannot  keep  the  record 
properly  on  the  remaining  sixthJ^  In  the  case  of  Mr  Dalrymple  there  was  a 
different  species facti ;  for,  after  he  had  the  office,  he  became  bound  to  commu- 
nicate the  profits  to  a  friend. 

Gardenston.  I  differ  as  to  the  general  point.  It  revolts  against  my  feel- 
ings to  say  that,  when  a  man  agrees  to  give  a  share  of  the  profits  of  an  office  to 
another,  it  is  contra  bonos  mores  to  make  him  fiilfil  his  obligation,  but  that  it 
is  not  contra  bonos  mores  to  suffer  a  man  to  remain  in  possession  contrary  to  his 
obligation. 

On  the  1st  February  1786,  "The  Lords,  having  considered  the  whole  cir- 
cumstances of  this  case,  found  Charles  Shaw  liable  for  five-sixths  of  the  profits 
to  Sarah  Dalrymyple,  during  her  life,  and  while  he  holds  the  office;  but  as- 
soilyied  quoad  ultra.'* 

Act.  H.  Erskine,  Hay  Campbell.    Alt.  R.  Corbett,  R.  Blair. 

Reporter,  Henderland. 
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17&5.    November  23.    Duncan,  Johnston  against  Maroaeet  Clerk. 

TUTOR  AND  PUPIL.' 

4 

A  guardian  named  bv  a  father  to  his  natural  child^  entided  to  demand  the  custody  of  the 

child  from  a  person  to  whom  the  fiither  had  committed  it. 

ZFac.  Coll.  IX.  S69  i  Bict.  16,»740 


Braxfield.  If  the  father  of  a  natural  child  maintains  him,  he  has  a  right  to 
fix  the  place  of  the  child's  residence ;  and,  if  the  father,  so  also  a  guardian 
named  by  the  father.  I  hesitate  in  determining  whether  such  a  father  may  not 
have  power  to  name  something  of  the  nature  of  a  tutor. 

Justice-Clerk.  It  is  admitted  that  the  child  was  sent  over  from  Jamaica  to 
Margaret  Clerk ;  the  father  certainly  could  have  recalled  the  chi)d ;  the  nam- 
ing  Johnston  guardian  implies  a  like  power  in  him. 

Gardenston.  The  fatner  of  a  natural  child,  providing  for  it,  may  name  an 
administrator,  if  not  a  tul;or  to  it«         . 

President.  I  am  clearly  of  opinion  that  a  man  cannot,  in  legal  words,  name 
a  tuiot  to  a  natural  child,  but  still  he  may  name  a  guardian :  for  there  is  a  na- 
tural, although  not  a  civil  relation  between  the  father  and  the  child. 

On  the  ^d  November  1785>  *'  The  Lor^s  decerned,  in  the  terms  of  the  libel, 
the  pursuer  finding  caution,  for  L.500  sterling,  not  to  remove  the  child- obt  of 
the  jurisdiction  of  the  Court  ;*'  adhering  to  the  interlocutor  of  Lord  Hailes. 

Act.  W.  Nairne.    AU.  H.  Erskine. 

JV.  B.  On  recollection,  I  had  some  doubt  as  to  the  propriety  of  demanding 
caution  ;  and  the  President  told  me  he  had  the  same  doubt.  But  thj  pursuer 
did  not  insist  on  the  objection. 


1786.    January  34.    Robert  Gordon  against  Andrew  Mellis. 

PRISONE!t-ACT  OF  SEDERUNT  1671. 
The  temporary  enlargement  of  a  prisoner  on  a  mtdiU/fOimefiiga  warrant,  fUls  not  under  it. 

{Faculty  Collection,  IX.  382 ;  Dictionary,  11,756.] 

EsKGROvE.    The  Act  of  Sederunt  does  not  apply  to  this  case,  which  respects 
an  imprisonment  on  a  warrant  till  caution  should  be  foundjudicio  sisti,  and  not 
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an  imprisonmeot  for  a  debt  As  the  prisoner  was  restored  to  prison,  no  possi- 
ble loss  could  accrue  to  the  creditor,  and  so  the  iailor  is  not  liable :  had  the 
prisoner  not  been  restored  to  prison,  the  case  would  have  been  different. 

Hailes.  My  displeasure  at  the  presumption  of  the  jailor,  in  taking  upon 
himself  to  allow  the  prisoner  to  be  at  large,  made  me  overlook  the  just  sense  of 
the  Act  of  Sederunt 

On  the  24th  January  1796,  *<  The  Lords  assoilyied  the  jailor  ;'*  altering  the 
interlocutor  of  Lord  Hailes,  but  '^  found  no  expenses  due." 

Act.  Ch.  Hay.    Alt.  Allan  M'Connochie. 


1786.    March  9-  Chaelbs  Salter,  Petitioner. 

SALE. 

H»w  fior,  Vy  die  miWMWirinf  eat  of  goods,  withoat  furtfisr  deliv«ry,  the  proporty  is 

trsnsnitted? 

IFacuUy  CoUectUm,  IV.  391 ;  Diet.  U,202.] 

EsKGROYE.  Had  the  malt  been  put  in  pitbUca  cttstodiOf  the  case  would  have 
been  clear ;  but,  here,  all  that  appears  is  an  acknowledgment,  by  the  seller, 
that  he  had  measured  out  the  malt  But,  quaare^  How  can  the  creditors  be  in 
a  better  situation  thap  the  debtor  ?  The  debtor  must  have  delivered  the  malt, 
the  price  of  which  he  had  received. 

Braxfield.  There  is  no  difference  between  a  factor  in  a  sequestration  and 
a  creditor  who  poinds.  It  is  strange  that  men  will  pav  before  delivery,  when 
there  are  so  many  bankrupts  appearing  every  day.  If  they  do,  they  must  suffer 
for  their  own  negligence. 

On  the  9th  March  1786,  *'  The  Lords  refused  an  incidental  petition,  pray* 
ing  an  order  on  the  factor  under  the  sequestration,  for  delivery  of  the  sixty 
bolls  of  malt." 

Far  petitioner,  H.  Erskine.    Alt.  John  M'Laurin. 
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1786.    Mcaxh  10.    Neil  Campbell  against  James  Campbell. 

wadset: 

A  receiver  my  isnat  m  «  declarator  ol  ndemiitbD,  iiotwfriwttndkig  ait  ardr  for  fadaam- 

ing  v4)luMliBrily  baa  baaD  agreed  on. 


[Fbc.  Co//.  JX  414  ;  Diet.  16,552.} 

EsKORovB.  I  doubt  whether  the  case  of  Appin  was  well  decided  j  but  here 
the  parties  have  consented,  which  removes  any  difficulty. 

Hailes.  The  information  for  the  wadsetter  is  copious  in  setting  forth  deci- 
sions pronounced  long  ago,  but  is  silent  as  to  those  which  are  more  recent 
Nothing  can  be  better  established  in  practice,  than  that  a  declarator  of  redemp- 
tion will  be  effectual  without  premonition  and  consignation.  It  is  a  more  for- 
mal  mode  than  the  ancient  premonition,  and  at  the  same  time  it  saves  trouble 
and  expense  to  the  parties  concerned.  So  it  was  determined  in  the  case  of 
Appin ;  and,  if  I  remember  right,  in  a  case  between  M*Lean  of  Drimmen  and 
Cameron  of  Glendissery.  , 

Justice-Clerk.  Had  the  question  been  to  have  been  determined  on  the 
declarator,  without  the  consent  given  for  the  wadsetter,  I  should  have  thought 
that  an  action  would  not  have  been  sustained  for  redeeming  at  Candlemas,  if 
only  brought  sixteen  days  before  that  term,  but  that  such  action  would  have 
been  sufficient  for  redeeming  at  the  following  term,  and  so. have  prevented  the 

nine  years*  irritancy. 

Braxfield.  This  is  a  very  penal  irritancy.  I  am  of  the  same  opinion  with 
Lord  Justice-Clerk.  I  have  no  doubt  that  declarator  may  go  on  without  pre- 
monition or  consignation.  I  have  seen  that  case  often  determined  in  the 
Outer-house  j  but  I  know  not  if  it  came  more  than  once  into  the  Inner-house. 
If  the  wadsetter  could  qualify  any  loss  from  the  want  of  premonition  or  consigna- 
tion, it  would  be  anotner  case ;  as,  when  redemption  was  provided  to  be  at 
London,  and  the  offer  of  payment  was  made  at  Edinburgh,  then  the  difference 
of  exchange  would  be  allowed.  If  the  judge  of  the  roup  has  not  determined 
as  to  the  allowance  for  the  wadsetter,  the  Court  may ;  and  I  see  no  ground  for 

any  allowance. 

On  the  10th  March  I786,  "  The  Lords  found  that  the  lands  are  to  be  held 
as  redeemed  at  Whitsunday  next,  and  found  no  pecuniary  allowance  due  to  the 

wadsetter." 
Act.  Mat  Boss.    Alt.  D.  Home. 
BeporteTf  Alva. 


6  K 
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1786.    March  11.  Robert  Williamson,  PeftVio«cr. 

t 

CESSIO  BONORUM. 

RoB£Rt  Williamson  insisted  in  an  action  of  cemo  honorum^  and  was  allowed 
to  prove  his  losses :  it  was  so  late  in  the  season  before  he,^  obtained  liberty  to 
prove»  that  it  became  impossible  for  him  to  report  his  proof  before  the  rising 
of  the  Court.  With  the  concurrence  of  all  his  creditors^  except  Shaw,  he  pe- 
titioned to  be  set  at  liberty  until  the  Summer  Session.  Shaw  contended,  tnat 
the  negative  of  anv  one  creditor  was  sufficient  to  prevent  the  interim  liberation 
of  the  debtor  ;  and  he  said  that  he  did  not  make  this  opposition  wi^ntonly,  for 
that  he  had  reason  to  believe  that  the  debtor,  or  his  friends,  would  rather  clear 
that  debt  than  suffer  him  to  remain  in  prison.  The  Judges,  however  much 
they  might  disapprove  of  Shaw's  measures,  were  under  the  necessity  of  admit- 
ting his  veto. 

Williamson  again  petitioned  and  set  forth,  that  Shaw»  having  formerly  failed 
in  his  circumstances,  had  conveyed  all  his  effects,  and  particularly  the  debt  in 
question,  to  his  creditors,  for  their  security  ;  and  that  those  creditors  concurred 
in  consenting  to  the  liberation  sought  for. 

On  the  11th  March  1786,  "  The  Lords  gfanted  the  denre  of  the  petition,  in 
respect  that  Shaw,  the  opposing  creditor,  has  only  a  contingent  interest ;  where- 
as his  creditors,  who  do  not  oppose,  have  the  direct  interest  in  the  debt  in  ques- 
tion ;"  but  they  required  Williamson  to  find  security  to  return  to  prison,  under 
a  penalty  equivalent  to  the  whole  debt. 

For  the  petitioner,  R.  Cullen. 


1786.    March  11.     Robert  Donaldson  against  Sir  Ludovic  Grant. 

MEMBER  OF  PARLIAMENT. 

A  trust^coiiveyanoe,  for  behoof  of  creditors,  does  not  take  away  the  right  of  voting  at  th« 

election  of  a  Member  of  Parliament. 

[Faculty  Collection,  IX.  418  j  Dictionary,  8689.] 

Braxfield.  The  vote  is  good  :  my  creditors  possession  is  mine : — such  pos- 
session is  an  accountable  one.  As  long  as  my  estate  is  not  sold,  it  is  my  pro- 
perty, and  I  may,  when  I  please,  denude  the  trustees  by  paying  off  the  debt. 
A  reverser  is  entitled  to  vote  during  the  currency  of  the  legal,  because  he 
may  redeem  when  he  pleases.  The  Act  of  Parliament  has  provided  for  this 
very  case,  by  declaring,  that  no  infeftment  for  relief  or  payment  shall  have 
vote.  '    ' 
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£8K6R0VE.    The  right  is  in  the  debtor,  although  the  creditor  have  power  to 
sell. 
On  the  11th  March  1786,  *^  The  Lords  dismissed  the  complaint^' 
Act.  A.  Wight.    Alt.  A.  Abercroipbie. 

N.  £•— There  was  some  doubt  arising  from  the  case  of  M^Adam^  but  the  cir* 
cumstances  of  that  case  were  not  distinctly  explained. 


1786.    June  SI.    Robert  Hat  against  Robert  Fulton. 

> 

QUALIFIED  OATH. 

In  what  cases  payment  to  a  third  party,  at  the  desire  of  the  creditor,  is  held  to  be  an  ift- 

trinsic  quality. 

IFac.  Coll.  IX.  422  j  Diet.  13,220.] 

EsKGROVE.  Qualities  natural  to  the  constitution  and  extinction  of  obliga.- 
tions  are  intrinsic :  so  payment  made  by  the  intervention  of  a  third  party  is 
intrinsic.  This  case  goes  farther :  Fulton  offers  to  prove,  in  consequence  of 
his  own  oath,  that  he  voluntarily  paid  a  sum  equivalent  to  his  debti  to  the 
creditor  of  his  creditor.  He  ought  to  prove,  by  the  pursuer's  oath,  that  he  re- 
ceived the  money. 

Justice-Clerk.  When  a  man  swears  directly  not  resting  owing,  the  law  will 
believe  him ;  but  here  the  defender  does  not  deny  the  debt ;  he  only  says  that 
he  paid  the  money  by  order  of  the  creditor. 

On  the  21st  June  1786,  **  The  Lords  found  that  Robert  Fulton  has  not 
brought  sufficient  evidence  of  his  having  paid  the  sum  of  L.  11 :  14 : 8  to 
Limeburner,  in  consequence  of  the  pursuer's  order }''  adhering  to  the  interlo- 
cutor of  Lord  Elliock. 

Aet.  R.  Cullen.    Alt.  Ed.  MCormick. 


1786.    June  22.    Sir  Archibald  Edmonstone,  Bart,  against  William  Lang. 

WRIT. 

Sach  cautionary  obligations  only  valid  in  which  the  statutory  solemnities  have  been  observed. 

IFacuhjf  Collection^  IX.  427 »  Diet.  17,057.] 
Braxfield.    It  is  a  settled  point  that  a  cautionary  obligation  is  a  Utey^a- 
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rum  abUgatiOt  and  most  be  executed  by  a  perfeet  >f  nting.  The  teeiog  the 
principal  party  in  possession  is  nothing. 

EsKGROTiu  The  adcDowledgoient  of  the  writing  is  not  sufficient  in  this 
case,  although  it  might  be  in  re  mercatoruu 

MoNBODDO.  When  a  subscription  is  acknowledged  in  a  writing  which  does 
notfaJU  under  the  Act  1681,  that  constitutes  a  Sierarum  odHgatio,  Besides, 
tlie  cautioner,  on  seeing  his  son-in-law,  the  principal  party»  poeaessed  of  the  sub* 
ject,  ought  to  have  intimated  to  the  factor  that  he  would  not  be  bound  for  him. 
A  man  may  become  bound  by  what  he  omits  to  do. 

SwiNTON.  In  our  law  we  have  Uterarum  obUgationes  and  consensual  con- 
tracts :  the  former  are  in  mattery  of  importance.  A  cautionary  obligation  is  of 
that  nature. 

President.  I  also  imagined  this  point  to  be  settled  :  in  re  mercatoria  such 
informal  writings  are  permitted  to  have  force,  but  not  in  other  cases.  In  the 
case  of  LenoJc  of  fVoodheadf  the  ratio  decidendi  was,  that  the  cautionary  for 
500  bolls  of  victual  was  in  re  metratoria.  There  is  no  danger  from  a  decision 
finding  the  cautioner  n6t  bound ;  on  the  contrary,  this  will  make  men  more  at- 
tentive to  the  regularity  of  their  contracts. 

Hailes.  The  factor  has  been  exceedingly  careless,  and  a  legal  advantage 
has  been  taken  of  him. 

RocKviLLE.  Of  the  same  opinion  ;  and  added,  that  the  first  offer  was  of 
two  cautioners,  and  the  factor  ought  to  have  had  it  adjusted  whether  one  of 
the  Cautioners  was  willing  to  become  bound  by  himself. 

On  the  22d  June  1786,  "  The  Lords  assoilyied  the  defender  j*'  altering  the 
interlocutor  of  Lord  Ankerville. 

AcL'  William  Craig.     Alt*  John  Morthland. 

Diss.  Justice-Clerk,  Monboddo,  Ankerville. 


1786.    June  S7.     Robert  Dunmore  and  Comfant  against  Richard  Allak 

and  Others. 

insurance! 

A  ship  warranted  to  sail  with  convoy,  though  she  did  not  sail  tiU  several  days  after  the  con- 
voy, overtook  it,  and  a  few  weeks  afterwards  were  separated  from  the  fleet  in  a  gale  ; 
and  was  finally  taken  by  the  enemy.     The  Court  found  the  Policy  null. 

IFac.  Coll.  IX.  432 ;  JOicU  7IOI .] 

Hends&lako..  a  policy  of  insurance  is  a  contract  stricti  Juris :  here  the 
question  is.  What  risk  was  undertaken  ?  It  was  of  a  ship  warranted  to  sail  or 
to  depart  with  convoy.  Now,  the  fact  is,  that  the  ship  insured  sailed  without 
convoy,  and  did  not  join  the  fleet  for  three  weeks :  had  she  been  taken  before 
she  joined  convoy,  the  insurers  would  not  have  been  liable.  How  then  cqiild 
they  afterwards  become  liable  ?    The  insurers  undertook  no  risk  unless  the 
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ship  sailed  with  convoy  j  it  is  not  enough  to  say  that  she  afterwards  overtook 

it  and  joined  it. 

JusTiCK-CLSRK.  losurers  are  only  liable  for  the  risk  undertaken  :  It  is  nothing 
to  say  that  the  risk  run  was  less  than  the  risk  undertaken.  The  question  is, 
Was  the  condition  of  the  policy  fulfilled,  or  was  it  not  ?  It  was  not  j  for  the 
ship  sailed  without  convoy,  neither  did  she  see  the  convoy  for  three  weeks  after 
saiUng.  There  have  been  various  cases  decided  in  the  King's  Bench  on  the 
principles  which  I  have  laid  down. 

President.  I  once  was  of  opinion  that  a  contract  of  insurance  was  bona 
fide  ;  and  so  I  gave  my  judgment  in  the  case  of  the  ship  that  touched  at  Mor^ 
rison's  Haven,  out  the  House  of  Lords  corrected  me,  and  found  that  it  was  a 
contract  strictijuri^.  On  reconsidering  the  case,  I  became  satisfied  of  my  mis- 
take. 

EsKGROvE.     Were  it  not  for  the  judgment  of  the  House  of  Lords,  I  should 

.think,  thati  where  the  risk  is  not  increased,  the  policy  ought  to  beheld  sub- 

sisting.     I  see  no  evidence  of  the  premium  being  demanded  back  and  repaid, 

in  a  case  where  convoy  was  not  joined,  and  yet  the  ship  arrived  safe :  here  is  a 

rigorous  advantage  when  there  was  no  mala  fides  or  evil  intention  on  the  p^rt 

of  the  insured. 

On  the  27th  June  1786,  •*  The  Lords  suspended  the  letters  ;*'  adhering  to 

the  interlocutor  of  Lord  Braxfield. 
Act.  Hay  Campbell.    Alt.  Wm.  Craig. 


1786.    June  S9.    Purdie,  Crum,  and  Company  against  The  Magistrates  and 

Town-Council  of  Montrose. 

PRISONER. 

Act  of  Sederant,  11th  February  1671.  Magistrates  of  a  Burgh  found  liable  for  the  escape  of 

a  Pnsoner* 

{Faculty  Collection,  JX  440;  Diet.  11,757-] 

Justice-clerk.  The  principle  of  the  interloctpr  is  erroneous,  for  it  supposes 
that,  if  a  prison  is  not  worse  now  than  it  was  formerly,  the  Magistrates  are  not 
liable  for  the  escape  of  a  prisoner :  this  implies  that  the  present  Magistrates  are 
permitted  to  be  as  careless  as  their  predecessors  were. 

MoNBODDO.  The  jailor  omitted  to  secure  the  principal  door  :  he  was  guilty 
of  negligence,  and  the  Magistrates  are  liable  for  it. 

Presibent.     a  man  has  not  the  choice  of  the  prison  to  which  he  niust  con- ' 
vey  his  debtor,  and  therefore  particular  diliffence  is  reauired  from  Magistrates. 

On  the  29th  June  1786,  "  The  Lords  found  the  Ma^trates  and  Town- 
Council  liable,  and  found  expenses  due  ;*•  altering  the  interlocutor  of  Lord 

Henderland.. 

Art.  W.  Bailev.    AU.  H.  Erskino. 
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1786.    June  SO.    James  Swan  in  Lochlyoch  against  James  Swam  in  Boghead 

and  Othebs. 

BILL  OF  EXCHANGE—OATH  OF  PARTY. 

« 

Oath  of  Party,  respecting  the  onerosity  of  a  Bill,  must  be  special. 

{^Faculty  Collection,  IX.  441 ;  Dictionary,  9418.] 

EsKGROVE.     Samuel  Swan  ought  to  have  explained  what  value  he  gave  :  his 
refusal  was  highly  improper. 

MoNBODDO.  His  refusal  affords  suspicion  that  he  could  not  prove  .value 
given. 

President.  It  is  strange  law,  that  a  person  is  not  bound  to  swear  what 
the  value  was,  and  that  he  may  screen  himself  under  a  general  answer. 

Justice-Clerk.  The  party,  by  advice  of  his  procurator  in  the  country,  re- 
fused to  answer.  But  then,  when  be  came  to  town,  he  ought  to  have  offered 
to  answer  all  questions  :  had  he  made  such  an  offer,  and  then  died  in  the  in- 
terval before  swearing,  I  should  have  presumed  that  value  had  beeti  given ; 
but  I  cannot  presume  so  in  this  case,  for  Samuel  Swan,  even  when  in  this  Court, 
still  refused  to  swear  as  to  particulars. 

On  the  30th  June  I786,  "  In  respect  that  Samuel  Swan  refused  to  answer 
the  interrogatories  put  to  him  by  the  Commissioner,  and  persisted  in  that  re- 
fusal before  the  Ordinary,  the  Lords  found  that  the  onerosity  of  the  indorsa- 
tion to  the  bill  in  question,  in  favour  of  Samuel  Swan,  is  not  sufficiently  in- 
structed :*'  and,  on  the  18th  July  I786,  "  adhered  j"  alteriqg  the  interlocutor 
of  Lord  Stoneiield. 

Act.  W.  Honeyman.    Alt.  H.  Erskine. 


1786.    July  20.     Christian  Jean  Sutherland  against  Jean  Sutherland. 

HEIR  APPARENT. 

Inhibition  used  against  an  intermediate  Apparent  Heir,  of  no  effect  after  the  succession  is 
taken  up  by  a  subsequent  heir  serving  to  the  predecessor  last  infeft. 

IFac.  ColL  IX.  449 ;  Bict.  5^94.] 

Braxfield.  Andrew  Sutherland,  being  never  more  than  an  apparent  heir, 
was  never  possessed  of  a  subgect  capable  of  being  affected  by  inhibition.  The 
one  arrestment  could  not  affect  a  subject  which  did  not  belong  to  Andrew  Suther- 
land :  the  other  arrestment  in  the  hands  of  the  consignee  is  good. 
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I 

r  On  the  20th  July  1786,  ^*  The  Lords  preferred  Jealh  Sutherland  primo  loco 
fgr  her  provision  of  liferent,  according  to  her  contract  of  marriage  and  infeft- 
ment  produced }''  adhering  to  the  interlocutor  of  Lor4  Elliock. 
For  G.  Sutherland,  Al.  Elphinstop.    Alt.  C.  Craigie. 


1786.    July  21.    Alexander  Duncan  and  Others  against  The  Magistrates 

and  Town  Council  of  Aberdeen. 

BOROUGH  ROYAL. 
Powers  of  the  Magistrates  in  increasing  the  dues  psud  by  persons  becoming  Burgesses. 

.   {^Faculty  Collection^  IX.  443  j  Dkt.  8002.] 

Justice-Clerk,  None  of  the  grants  make  anjr  mention  of  the  quantum  of 
the  sums  to  be  exacted  from  intrants.  The  question  is»  In  what  manner  must 
this  quantum  be  regulated  ?  The  fines  or  entries  must  be  different  in  various 
boroughs,  according  to  the  benefit  arising  from  the  being  entered.  The  Ma- 
gistrates  and  Town-council  may  heighten  or  lower  them,  as  there  is  iio  quantum 
fixed  by  the  Sovereign.  The  Magistrates  must  have  the  power  of  fixing  it  in 
the  first  instance.  ^  At  the  same  time,  I  do  not  mean  that  Magistrates  may 
abuse  their  power  by  demanding  too  high  entries  to  the  exclusion  of  the  king's 
lieges.     There  is  no  appearance  here  of  any  exorbitant  imposition. 

MoNBODDO.  Here  there  is  no  tax  imposed  :  I  should  aoubt  of  the  power  of 
Magistrates  to  impose  a  tax,  even  with  consent  of  the  burgesses,  though  that 
was  found  in  the  decision  I678.  The  dues  have  been  varied  from  time  to  time  : 
they  were  diminished  in  1699.     It  is  reasonable  to  increase  them  now. 

Hailes.  It  is  fashionable  to  seek  for  grievances  :  here,  however,  none  can 
be  found.  In  1699,  the  nation  was  exhausted  by  the  Darien  expedition  and 
a  succession  of  years  of  scarcity.  It  had  neither  money  nor  credit.  The  Ma- 
pstrates  and  Town-council  of  Aberdeen  y^ty  properly  lowered  the  quantum  of 
entry-money:  iiow  that  things  wear  a  very  different  appearance,  they.  With 
equal  propriety,  return  to  the  more  ancient  practice,  but  still  with  moderation 
and  on  cause  shown.     I  see  not  any  nemi  exaction. 

RocKviLLE.  There  is  no  dispute  as  to  the  right :  the  only  question  is  as  to 
the  quantum. 

EsKGROVE.  There  is  some  proof  of  increase  of  entrant  dues  in  other  boroughs; 
but,  what  is  more  material,  there  is  proof  of  such  practice  in  this  borough.  I 
would  not  willingly  increase  the  power  of  Magistrates  beyond  use  and  wont. 
There  is  a  series  of  Acts  to  the  purpose  I  am  mentioning  in  the  last  century. 
L.25  exacted  in  1641,  is  double  or  treble  of  L.  25  in  1779.  [This  was  said 
something  at  random.]  The  need  that  there  is  of  an  ample  revenue  is  no  rea- 
son jfor  laying  on  any  extraordinary  burdens.  But  the  value  of  the  freedom  of 
Aberdeen  is  greatly  increased  by  the  new  harbour,  and,  consequently,  the  price, 
of  the  purchase  01  that  freedom  ought  to  be  increased. 
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Braxfield.  The  power  of  admitting  burgesses  is  in  the  Magtstntes.  lines 
have  always  been  exacted :  as  Magistrates  have  the  power  of  fixing  thenii  they 
have  that  of  altering  them  according  to  circumstances. 

On  the  21st  Jul^  17869  ''  The  Lords  repelled  the  reawM  of  rednctioo," 
(unanimously.) 

Act.  R.  Dundas.    Alt.  Ch.  Hay. 

Memorials  Inner-house. 


1786.    August  SO.    William  Simfson  against  J  auks  Henderson  and  Othxrs. 

SALE. 
What  delivery  requisite  to  iraaafer  the  property. 

{^Faculty  Collection^  IX.  446  ;  Dictionary ^  14,204.] 

Braxfield.  This  cause  must  be  determined  on  the  contract,  and  not  on 
general  principles.    There  was  an  appropriation  of  the  ship  at  different  periods. 

Elliock.  There  is  neither  justice  nor  common  sense  in  the  plea  of  the 
creditors.  They  desire  to  take  the  benefit  of  the  contract  without  implement- 
ing it. 

Henderland.     It  should  seem  that  the  property  was  not  transferred. 

President.  I  puzzled  myself  as  to  questions  ofrenditio,  periculum,  ice.  But, 
at  length,  I  came  to  an  opinion.  Here  there  is  a  fair  contract :  the  creditors 
must  implement  it,  and  so  must  the  shipmaster. 

MoNBODDO.  What  is  determined  here,  must  be  the  rule  in  every  case. 
Where  a  person  employs  another  to  perform  any  work  for  him,  the  property  is 
in  the  employer.  I  should  conceive  that  to  be  the  case,  although  no  money 
had  been  advanced. 

On  the  2d  August  I786,  *'  The  Lords  found  that  Simpson  is  entitled  to  the 
property  of  the  ship,  he  accounting  to  the  creditors  in  terms  of  the  original 
contract.** 

Act.  W.Tait.    4i^.  Al.  Wight. 

Reporter^  Monboddo. 

Diss.  Stonefield.     Non  liquet^  Henderland. 
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1786.    August  2.    WiLLUM  Davidson  against  Greoob  Grant. 

PJCTUM  ILUCITUM. 

A  tntimetion  betwven  «  KiriE-Seanon  and  a  peraon  goilty  of  Fwnioation,  whereby  the  lat- 
ter became  boand  to  pay  a  sum  of  mmiey  to  the  Sirk-tnflsaTer>  legd. 

{Fac,  Coll  IX.  447  ;  Diet.  9571.] 

■ 

Braxfield.  The  statute  orders  fines  to  be  applied  to  pious  uses  within  the 
parish.  The  kirk-session  are  the  guardians  of  tne  poor :  What  should  hinder 
them  from  taking  a  voluntary  pajrment,  instead  of  bringing  an  action? 

EsKGROVE.  The  statute  makes  no  mention  of  kirk-session :  they  may  be  in- 
formers,  and  so  may  every  individual.  This  business  looks  like  a  transaction 
for  an  offence. 

President.  The  law  has  not  Qxpressly^excluded  a  transaction  of  this  na- 
ture, and  there  is  great  expediency  in  it  Besides,  there  has  been  an  invete- 
rate and  universal  practice,  which  is  the  best  interpreter  of  the  law. 

RocKViLLE.  Such  compositions  afibrd  a  fund  for  the  poor  :  they  save  people 
from  shame,  and  they  prevent  the  murder  of  bastard  children. 

Henderland.  I  cannot  discover  any  authority  in  the  statute  for  such  trans- 
action. 

EsKGRovE.  Should  it  be  thought  that  the  suspender  is  bound  to  pay  a  bill 
which  he  has  granted,  I  hope  that  the  general  question,  as  to  the  legality  of 
such  exactions,  will  remain -entire. 

On  the  2d  August  1786,  **  The  Lords  found  the  letters  orderly  proceeded ;'' 
altering  the  interlocutor  of  Lord  Hailes,  Ordinary. 

Act.  W.  Miller.    Alt.  W.  Honeyman. 

Diss.  Eskgrove,  Henderland,  Stonefield,  Hailes. 

N.B. — I  cannot  satisfv  myself  as  to  this  Judgment.  It  appears  to  blend  ec- 
clesiastical law  with  civil,  and  to  suppose  that,  in  Scotland,  tne  clergy  and  the 
officers  of  the  church  may,  for  numey^  dispense  with  discipline. 


1786.     November  15.     John,  Duke  of  Argtle,   against  James  Erskike  of 

Alva. 

IMPLIED  OBLIGATION. 

,  [rwc/.  657s.] 

President.    When  a  proprietor  reserves  to  himself  so  strong  a  right,  he  re- 
serves, tacitly,  the  power  of  working ;  but  sitill,  however,  so  as  not  to  do  any 

6  L 
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thing  etnulously  to  the  hurt  of  the  vassal  or  tenant.  In  tacks,  a  reservation  of 
coal  implies  a  power  of  working  without  paying  damages.  There  is  no  pre- 
scription here  :  I  would  interpret  dubious  words  by  possession ;  but  here  the 
damage  paid  seems  to  have  been  for  the  houses,  and  so  it  is  limited  to  the 
small  payment  of  two  horse-loads  of  coal  in  the  week. 

Braxfield.  This  question  has  never  been  tried  before ;  and  the  reason  is, 
that  clauses  are  thrown  into  feu-contracts  to  prevent  any  such  auestion.  When 
a  superior  excepts  minerals,  this  implies  a  power  of  working ;  for,  without  that; 
the  reservation  would  be  nothing.  Why  may  not  the  proprietor  work  his  mine 
as  freely  as  the  tenant  may  sow  and  reap  his  crop  ?  Should  a  superior  wan- 
tonly set  down  pits,  he  would  be  checked.  The  only  question  is  as  to  posses- 
sion. Had  an  uniform  sum  been  paid  for  damages,  1  should  have  presumed  a 
right  by  some  separate  bargain. 

EsKOROVE.  It  is  plain  that  the  original  feu  was  without  any  reservation : 
the  reservation  has  been  thrown  in,  one  knows  not  why,  into  a  precept  Q£clare 
constat.  The  power  of  working,  without  payment  of  damages,  can  hardly  be  in- 
ferred from  the  general  tenor  of  the  clause }  and  this  the  more  especially,  be- 
cause it  appears  that  something  has  been  wont  to  be  paid  in  the  name  of  da- 
mages to  tne  vassal. 

Henderland.  The  superior  could  not  have  stipulated  for  damages  to  be 
paid  to  himself. — [This  obscure.]  In  the  case  of  Hamilton  qf  Fala^  the  ten- 
ant had  right  to  the  whole  surface. 

On  the  15th  November  1786,  "  The  Lords  declared  in  terms  of  the  libel.'* 

Act.  W.  Craig,  Hay  Campbell.    Alt,  J.  and  H.  Erskine. 

Reporter^  Hailes. 

Diss.  Eskgrove,  Ankerville,  Rockville. 


1786.    November  16.    Richard  Thomson  against  Creditors  of  Mr  David 

Armstrong. 

PERSONAL  AND  REAL. 

iDictionartf^  10,229-] 

Braxfield.  The  cause  turns  upon  this,— -Whether  the  titles  were  properly 
made  up  bj  Mr  Armstrong ;  and,  in  determining  on  this,  we  ought  to  consider 
what  clauses  are  necessary^o  be  inserted  in  a  charter  and  infeftment,  and 
what  clauses  are  merely  personal.  Where  clauses  are  meant  to  be  put  in,  the 
disponee  cannot  leave  them  out  to  the  hurt  of  the  disponer :  as,  for  instance, 
if  tnere  was  a  clause  of  redemption,  he  could  not  leave  it  out  But  here  lands 
were  disponed,  heritably  and  irredeemably,  with  an  obligation  to  account,  and 
then  another  deed  was  executed.  The  obligation  to  account  was  merely  per- 
sonal J — hence  I  think  that  Mr  Armstrong  might  have  sold  for  a  price,  and  the 
purchaser  would  have  been  secured  by  his  bona  Jides.    The  same  is  the  case  as 
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to  heritable  creditors.  The  case  is  different  as  to  adjudgers }  they  are  not  on 
the  same  footing  with  Mr  Armstrong,  selling  for  a  price.  So  it  was  decided 
in  the  case  Gib  against  Williamson^  on  a  hearing  in  presence.  I  would  not 
vary  that  judgment :  other  cases  have  been  determined  on  the  same  principle. 

MoNBODDO.  An  heritable  bond  is  good,  because  it  is  the  price  of  the  estate : 
the  adjudger  seeks  to  mend  his  former  security. 

On  the  l6th  November  1786,  **  The  Lords  found  that  the  allegation  of  fraud 
is  not  relevant  against  the  heritable  creditor,  but  found  that  it  is  competent 
against  adjudgers,  and  remitted  to  the  Ordinary  to  proceed  accordingly ;"  ad- 
hering, in  substance,  to  the  interlocutor  of  Lord  Swinton. 

Act.  R.  Dundas.  Alf.  Alex.  Abercrombie. 


1786.    November  16.    Lilias  Bald  and  Husband  against  Jeak  Buchanan. 

CONSOLIDATION— SUPERIOR  AND  VASSAL. 

Of  property  and  superiority  not  effected  ipso  jurtj  or  without  resignation  ad  renumentiam : 
^vi^ether  a  conyeyance  of  property,  along  with  superiority^  granted  by  the  superior 
who  had  oidv  the  dominium  direetum^  and  aooepted  by  the  vassal,  be  valid  as  to  all 
other  parties  ? 

iFaculty  Collection,  IX.  408  j  Dictionary,  15,084.] 

President.  A  resignation  ad  remanentiam  is  necessary,  in  order  to  conso- 
lidate property  with  superiority.  This  is  agreeable  to  feudal  principles,  and 
the  opinion  of  the  elder  lawyers.  If  any  errors  have  been  committed  in  prac- 
tice, these  miist  be  avoided  hereafter. 

Braxfield  proposed  that  the  ratio  decidendi  should  be  mentioned  in  the  in 

terlocutor. 

MoNBODDO.     The  judgment  of  Craig  is  express  on  this  point. 

EsKGROVE.  Craig  speaks  only  of  a  resignation  in  favorem,  and  not  of  re- 
signation  ad  remanentiam. 

On  the  l6th  November  1786,  "  The  Lords  found  that  the  superiority  of 
Wester  Common,  vested  in  the  person  of  William  Buchanan,  under  the  infeft- 
ment  I7O7,  and  that  the  property  vested  in  his  person  under  the  infeftment 
I7SI,  remained  separate  and  distinct  estates ;  and  therefore,  that  the  property 
could  not  be  carried  by  the  special  service  and  infeftment,  which  was  after- 
wards expede  in  the  person  of  Archibald  the  second,  in  respect  that  no  resig- 
nation ad  remanentiam,  consolidating  the  property  with  the  superiority,  had 
been  expede  in  the  person  of  the  said  William ;  therefore  repelled  the  plea  of 
consolidation,  and  also  of  prescription  and  confirmation,  and  other  defences, 
and  sustained  the  reasons  of  reduction,  so  far  as  respects  the  lands  contained 
in  the  contract  of  marriage  1730." 

Act.  Matt  Ross.    Alt.  Hay  Campbell.     Reporter,  Justice-Clerk. 

Diss.  Eskgrove.    Non  liquet,  Rockville. 
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1786.    July  28.    William  M'Ilwrath,  &c.  against  Robert  Ramsay. 


JURISDICTION— FACTOR. 


I 

A  Factor  appointed  by  the  Court  of  SeasiODs  in  virtue  of  tfie  Act  17TS|  cap.  72,  found 
liable  in  the  penalties)  after  the  Statute  itaelf  had  been  allowed  to  expire. 


IFac.  ColL  IX.  504  j  Diet.  7*58.] 


Ju8TiC£-CL£RK.  No  man  can  be  charged  for  any  offence  committed  against 
a  statute  alter  the  statute  has  expired ;  but  here  the  offence  is  said  to  have  been 
committed  while  the  statute  was  in  force. 

Prssidbnt.  By  the  last  act,  the  sequestration  is  at  an  end,  for  no  applica- 
tion was  made  in  order  to  have  it  renewed. 

Braxfield.  The  statute  was  temporary :  a  factor  might  have  incurred  penal- 
ties even  to  the  last  moment  of  the  statute.  Every  thing  that  happened  dur«- 
ing  the  subsistence  of  the  statute  may  be  tried  quoeunque  tempore.  The  factor 
is  an  officer  of  Court,  and  he  may  be  brought  into  Court  by  a  summary  com- 
plaint. 

SwiNTON.  The  factor  may  still  be  punished,  but  not  by  a  summary  com- 
plaint on  the  expired  statute. 

EsKGRovE.  It  seems  admitted,  that  the  civU  effects  of  the  old  statute  still 
subsist,  and  I  see  no  good  ground  to  distinguish  the  penal  part  from  the  civil 

DuNsiKNAN.  I  think  that  an  ordinary  action  is  still  competent,  but  not  a 
complaint. 

MoNBODDo.  The  saving  clause  is  sufficient  to  authorise  a  Nummary  com- 
plaint. 

Henderland.  Subjects  recovered  by  the  factor  for  the  creditors,  cannot  be 
a£fected  by  the  diligence  of  any  creditor.  Here  the  question  is  as  to  penalties : 
they  are  at  end  whenever  the  statute  ceases,  with  this  exception  however,  if  the 
penalties  have  been  pursued  for  before  the  expiration  of  the  statute. 

On  the  S8th  July  1786,  '*  The  Lords  founa  the  summary  complaint  not  com- 
petent, reserving  ordinary  action.** 

Act.  G.  Ferguson.    Alt.  R.  Corbett. 

Diss.  Justice-Clerk,  Braxfield,  Eskgrove,  Monboddo. 

I 


1786.    November  21.    Bbavielv.    A  factor  appointed  by  the  Court  is  amen- 


t 
I 
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aUe  in  a  summary  manner  :  the  repeal  of  the  Act  of  Parliament  makes  no 
difference. 

Justice-Clerk.  I  cannot  conceive  how  a  man  who  has  transgressed  his 
duty  as  a  factor,  should  not  be  tried  as  a  factor.  There  is  no  occasion  for  an 
ordinary  action :  the  statute  gave  a  jurisdiction;  but,  on  the  repeal  of  that 
statute,  a  summary  jurisdiction  at  common  law  revives. 

EsKGROVE.  Every  man  who  accepts  of  a  factory  is  bound  to  know  its  con- 
ditions, of  which  one  is  the  being  liable  to  answer  summarily.  This  factor  has 
not  been  discharged ;  and,  as  he  accepted  of  the  factory,  he  virtually  became 
bound  to  submit  to  the  conditions  of  it ;  he  was  bound  ex  quasi  contractu. 

On  the  21st  November  1786,  "  The  Lords  found  the  complaint  compe- 
tent ;''  altering  their  interlocutor  of  the  28th  July  I786 :  and  on  the  6th  De- 
cember 1786,  "  adhered.*' 

Act,  G.  Ferguson.    Alt.  H.  Erskine. 

Diss.  Stonefield,  Hailes,  President;  (Henderland  absent.) 


1786.    November  9St.    Jeah  Geddes  and  Others  against  Alexander  Hare 

and  Others. 


BILL  OF  EXCHANGE. 


A  Bill  not  subscribed  by  the  drawer,  sustained. 
IFac.  Coll.  IX  i  App.  XII,  No.  8 ;  Diet.  1446.] 

Braxfield.  A  bill  is  a  mandate ;  but  a  mandate  cannot  be  without  a  man« 
dant.  Bills  are  necessary  for  commerce ;  but  we  must  beware  of  forgery, 
and  be  cautious  not  to  vary  the  nature  of  bills. 

SwiNTON.  A  mandate  may  be  given  any  way,  and  presumptions  may  be  so 
strong  as  to  imply  a  mandate. 

EsKOROvE.  I  i^ree  with  Lord  Braxfield's  principles.  Were  this  a  question 
as  to  summary  diligence,  I  should  not  think  toat  summary  diligence  would  be 

f  ranted ;  but  it  is  another  question  whether  there  be  a  document  of  debt,  and 
think  that  there  is  the  name  of  the  creditor  in  the  bodv  of  the  bill :  there  are 
payments  proved,  and,  in  the  trust-right,  mention  is  made  of  bills. 

jBraxfield.  a  promissory-note  is  an  unilateral  oUigation,  and  quite  a  differ- 
ent thing  from  a  bilK 
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On  the  2Sd  November  1786,  "  The  Lords,  in  respect  of  the  special  circum* 
stances  qfthe  case,  repelled  the  objections  }^'  adhering,  in  substance,  to  the  in- 
terlocutor  of  Lord  Alva. 

Act.  W.  Honeyman.    Alt.  R.  Dalzell. 


1786.    November  S9*    William  Allardice  against  James  Morison  and 

Others. 


LITIGIOUS. 
Land  rights  not  rendered  litigious  by  the  mere  execation  of  a  summons. 

4 

IFac.  Coll.  IX.  507  ;  Diet.  8336.] 

MoNBODDO.  I  am  clearly  of  opinion  for  the  interlocutor,  both  as  to  fact  and 
law.  As  to  the  question  of  l&w,  it  is  of  great  moment,  being  this.  Whether 
an  execution  of  a  summons  of  declarator  renders  a  subject  litigious,  so  as  to 
make  null  all  voluntary  rights  or  dispositions  cranted  after  its  date  ?  This 
cause  cannot  be  determined  on  the  principles  of  the  old  Roman  law ;  for  the 
in  jus  vocatio  of  that  law  was  the  laying  hold  of  the  party,  and  the  bringing 
him  into  court  without  telling  him  wherefore.  Our  summonses  are  solemnly 
executed  by  a  messenger  invested  with  the  royal  authority.  From  the  decision 
in  Balfour,  it  appears  that  execution  interrupted ;  and  it  is  no  answer  to  say 
that  our  records  did  not  exist  at  that  time.  The  Act  1696  proceeds  on  this 
supposition,  because  it  appoints  interruptions  to  be  registerea.  The  effect  of 
altering  this  interlocutor  would  be  to  allow  debtors  to  make  fraudulent  convey- 
ances, and  so  turn  their  estate  into  money.  The  records,  of  which  we  have 
heard  so  much,  have  nothing  to  do  in  the  matter.  The  law  has  properly  said, 
that  the  second  disponee,  with  the  Jirst  infeftment,  shall  be  preferred.  This 
prevents  the  fraud  of  double  rights.  But  when  the  subject  is  disponed  from 
different  authors,  or  from  the  same  author  in  different  circumstances,  the  re- 
cords have  nothing  to  do  in  the  matter.  A  man  is  in  possession  for  SQ  years 
and  364  days,  and  then  has  a  summons  executed  against  him  by  the  verus  do- 
minus  :  no  creditor  or  disponee  can,  in  such  case,  appeal  to  the  records  as  se- 
curing them.  I  was  against  the  appointment  of  a  nearing,  for  I  thought  the 
cause  perfectly  clear,  and  that  no  cause  can  be  made  clearer  by  having  it  called 
in  question. 

EsKGRovE.  I  do  not  see  that  Allardice  could  have  any  accession  to  Bogie's 
fraud.  It  would  strike  very  deep,  should  a  man  be  helci  guilty  of  a  fraud  be- 
cause his  people  of  business  have  done  wrong :  neither  can  I  think  that  Mr 
Duff  has  been  any  way  participant  in  the  fraud.  The  most  that  can  be  said  is, 
that  Mr  Duff  was  less  cautious  on  this  occasion  than  he  is  wont  to  be.  As  to 
the  point  of  law,  it  is  said  that  the  Roman  law  has  nothing  to  do  with  this 


LORD  HAILES.  1007 

cause.  But  it  seems  that  113  NweL  required  more  than  an  execution :  it 
required  that  the  cause  should  be  brought  into  court  So  far  as  the  Roman 
law  goes,  it  is  against  the  interlocutor.  At  any  rate,  the  Roman  law  has  less 
authority  in  feudal  cases  than  in  others.  An  attempt  was  made  to  show  that, 
in  ancient  times,  the  principle  of  the  interlocutor  prevailed.  I  do  not  say  that 
the  maxim,  pendente  lite  nihil  innovandunij  is  not  applicable  to  real  as  well  as 

}>ersonal  rights ;  but  then  it  must  be  properly  interpreted.     There  must  be  di- 
igences  reaching  real  estates,  to  make  the  subject  litigious  ;  for  the  purpose 

of  it  is  not  to  bring  a  cause  into  court  but  to  create  a  neaiis  on  the  subject. 

The  case  in  Dirieton  is  not  in  point.     As  to  the  case  in  Harcarse,  there  the 
deed  was  in  favour  of  one  creditor  to  the  prejudice  of  another,  contrary  to  the 
Act  1621.     Inhibition  is  good,  if  the  creditor  be  in  eursu  diligenticBj  and  com- 
pletes by  registering.    Efiect  is  given  to  a  summons  of  apprising  upon  the  same 
footing  as  a  step  of  legal  diligence,  not  to  be  interrupted  by  any  act  of  the 
debtor.    By  Act  I67S,  a  debtor  cannot  affect  the  subject  after  an  executed 
summons.    This  is  the  stronghold ;  but  it  is  not  to  the  point.    An  adjudication^ 
come  in  the  place  of  an  apprising^  has  the  like  effect :  in  words  it  goes  farther. 
The  two  cases  in  Falconer  ascribe  this  effect  to  the  positive  enactment  of  the 
statute.     Mr  Erskine  regrets  that  the  rule  had  ever  been  established,  as  being 
a  snare  to  creditors.     I  never  could  see  this  in  so  sad  a  light.     He  against 
whose  estate  a  bill  and  a  summons  of  adjudication  are  obtained,  is  one  whose 
credit  has  been  previously  blasted  ;  and,  in  general,  an  action  constituting  the 
debt,  and  a  decree  on  such  action,  have  been  brought  and  obtained.     There 
can  be  little  harm  in  tying  up  the  hands  of  a  man  who,  in  ninety*nine  instances 
out  of  a  hundred,  ought  to  have  his  hands  tied  up  ;  and  it  is  not  enough  to  say 
that  such  a  man  may,  notwithstanding,  have  been  of  entire  credit  to  the  mo- 
ment of  the  summons  being  executed,  and  even  after  that  time,  for  statutes 
have  ordinary  and  probable  cases  in  view,  not  uncommon  and  possible.    I  must 
give  effect  to  the  law,  so  far  as  it  goes,  but  I  am  startled  at  the  notion 
of  extending  the  rule  to  every  summons  whatever.      It   is  objected  that 
this  action  is  a  rei  vindication  and  why  ought  it  not  to  have  as  strong 
an  effect  as  a  summons  of  adjudication?    I  answer,  that  as  to  adjudications 
the  law  is  express,   and   I  must  obey  it  ;    but  I  am    not  bound    to  ex- 
tend it  de  casu  in  easum.     As  to  the  Act  I696,  the  argument  from  i1^  so 
far  as  it  goes,  is  against  the  interlocutor,  for  it  presumes  that  mere  citation  is 
not  enough  against  third  parties.    The  case  of  Michael  Menzies  against  Cre^ 
ditors  of  Greenhill  is  not  conclusive.    There  the  cause  had  been  brought  into 
court,  and  interlocutors  had  been  pronounced.     Afterwards   the  cause  fell 
asleep ;  and,  notwithstanding  such  temporary  stop,  matters  were  found  to  have 
been  litigious.     When  such  a  case  occurs  again  I  shall  give  my  opinion ;  but 
this  is  not  a  similar  case,  for  in  that  of  Menzies  there  was  once  a  cause,  or  Us  pen*  - 
dens.    Here  there  was  nothing  else  but  a  summons  executed  against  the  debtor* 
not  called,  and  which  indeed  could  not  have  been  called,  as  the  days  had  not 
run.     To  extend  Utigiosity  to  mere  summonses  would  be  dangerous.    It  is  said 
that  a  debtor,  on  being  summoned,  might  alienate  the  subiect  and  defraud  his 
creditors ;  but  the  remedy  is  obvious,— -by  inhibition.    No  doubt  there  are  some 
cases  in  which  the  records  do  not  give  sufficient  security ;  but  shall  we  then 
say  that  a  creditor  should  have  still  less  security  ? 
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Bhaxfield.    When  a  prior  creditor  means  to  obtain  an  additional  security^ 
he  will  take  the  best  he  can  get ;  but  that  is  not  the  case  here.    The  clause  in 
the  heritable  bond,  of  which  so  much  has  been  said,  appears  to  have  been  over- 
looked by  the  agent     He  could  have  no  interest  to  vest  his  client's  money  on 
dubious  security,  or  to  give  Bogie  an  opportunity  of  cheating  his  partners. 
''  What  is  it  which  constitutes  a  Us  pendens  f**  is  a  question  of  moment    I 
think  that  the  principles  of  the  civil  law  go  deep  into  this  case.    The  mode  of 
citation  is  different  in  difierent  countries ;  but  still  the  principle  is  the  same, 
that,  pendente  Ute^  nihil  innovandum.    The  bringing  a  person  into  court  obtorto 
C0II09  without  telling  him  whi/,  could  not  render  a  particular  subjeot  litigious ; 
,  and  so,  with  us,  a  blank  summons  would  not  render  a  particular  subject  liti- 
gious ;  and  such,  for  the  like  reason,  would  have  been  the  case  as  to  short 
citations,  which  were  used  in  the  Sheriff  Court  before  the  jurisdiction  act    But 
the  case  is  different  as  to  a  summons  setting  forth  the  whole  fact,  and  proceed- 
ing on  the  authority  of  the  sovereign  :  that  makes  a  Us  pendens,  or  depending 
action  ;  and  hence  is  the  form  of  the  deliverance  on  a  bill  for  arrestment  or  in- 
hibition, '*  because  the  Lords  have  seen  the  dependence.**    I  always  thought 
that  the  principle  was  general  as  to  every  summons.    If  a  simple  summons  of 
adjudication  has  so  great  an  efiect,  why  should  a  sumqions  tending  to  a  rei  tm- 
dicatio  have  a  less  one  ?    A  denunciation  of  an  apprising,  pientioned  in  the 
Act  l672y  is  not  more  solemn  than  the  execution  01  a  sununons. 

As  to  the  records,««»these  securities  are  merely  statutory,  and  we  must  not 
extend  them.  The  records  do  not  give  an  absolute  security :  in  many  cases 
they  give  none.  An  infeflment  is  not  enough  :  you  must  go  back  and  look  at 
the  progress.  The  record  shows  incumbrances,  but  not  a  right  of  property. 
It  might  be  very  proper  to  have  an  Act  of  Parliament  establishing  a  register  of 
executions ;  but  at  present  there  is  no  such  act 

Justics-Clerk.  Here  a  third  part  of  the  subject  was,  in  each  of  the  part- 
ners, transmissable  to  heirs  and  assignees.  Two  or  three  persons,  ou  the  foot- 
ing of  a  latent  copartnery,  bring  an  action  against  Bogie, .  pro  socio^  not  as  a 
rei  vindicatio  ;  and  the  purport  of  the  summons  is  to  make  Bogie  denude,  as  a 
debtor  to  the  copartnerv.  As  to  the  fact,  there  are  no  circumstances  sufficient 
in  law  to  make  us  hold  that  Allardice  or  his  agent  had  any  knowledge  of  the 
nature  of  the  claim  :  so  this  case  comes  to  the  point  of  law. 

Before  the  summons  could  have  been  called  in  court,  the  money  was  lent, 
and  infefhnent  taken  for  securing  it  Whenever  a  case  is  subjected  to  the  c^- 
nizance  of  the  magistrate,  the  subject  becomes  Utigious.  We  must  not  suffer 
ourselves  to  be  carried  away  by  fvords,  without  attending  to  principles.  Can  it 
be  said  that  a  thing  becomes  Utigious,  when  a  person  brings  a  real  or  a  personal 
action  by  a  summons  in  the  King's  name,  and  executed  by  a  messenger  ?  Such 
a  summons  need  not  to  be  called  for  a  year:  the  pursoer  during  all  that 
time  may  keep  it  in  his  pocket  Here  will  be  a  Utigiosity  for  a  year,  and 
nothing  done  all  the  while.  Should  a  messenger  take  upon  him  to  antedate 
an  execution,— 'and  we  know  of  what  some  messengers  are  capable,— -what  a 
door  will  be  opened  for  the  frauds  of  copartners  and  conjunct  and  confident 
persons  ?  If  the  execution  of  a  summons  be  enough,  what  use  is  there  for 
inhibitions  ?  No  practitioner  ever  thought  of  trusting  to  an  execution,  without 
raising  an  inhibition.     There  must  be  a  loss  here,  but  by  whose  fault  is  it  ? 
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Certainly  not  by  the  fault  of  the  creditor,  who  knew  nothing  of  Bogie,  but  by 
that  of  the  partners.  Why  did  they  suffer  Bogie  quietly  to  take  infeftment  ?  The 
creditors  had  no  remedy,  but  the  partners  had,  by  means  of  inhibition. 

The  only  thing  that  makes  against  my  argument  is  the  effect  of  the  execu- 
tion of  a  summons  of  adjudication.  The  law  of  Scotland  is  exceedingly  favour- 
able to  creditors  who  are  in  cursu  diligentice.  This  case  is  very  different.  Be- 
sides, if  people  are  very  cautious,  they  may  learn  from  the  bill  of  adjudication 
the  condition  of  the  party  with  whom  they  are  about  to  transact  business. 

President.  There  is  no  doubt  as  to  the  fact.  I  admit  the  maxim,  that, 
Ute  pendente  J  nihil  innovandum  ;  but  the  question  is.  Was  there  a  Us  pendens  ? 
It  must  startle  every  one  that  the  execution  of  a  summons  should  have  so 
strong  an  effect  against  a  creditor  contracting  on  the  faith  of  the  records.  I 
do  not  understand  that,  by  the  civil  law,  litigiosity  was  introduced  without  a 
cause  being  in  court.  A  summons  at  large  ^ives  as  little  information  to  those 
who  do  not  read  it  as  a  blank  summons  did  :  res  in  judicium  deducta  is  neces- 
sary. 

RocKviLLE.  Dallas  says  that  the  form  is  **  because  the  Lords  have  seen  the 
summons  ea^ecuted.**  This  would  have  been  unnecessary  if  the  execution  had 
the  like  effect. 

Hendsrland.  The  object  of  all  nations  who  have  adopted  the  maxim  of 
lis  pendens  was  to  prevent  fraudulent  debtors  from  alienating  and  putting 
away  their  goods,  to  the  prejudice  of  creditors.  With  respect  to  the  civil 
law,  see  Gudelinus  De  Jure  Novissimo.  We  must  venerate  and  preserve  our 
records  ;  but  there  is  no  general  enactment  which  says  that  the  records  shall 
be  a  security  in  all  cas^s. 

On  the  29th  November  I786,  "  The  Lords  repelled  the  reasons  of  reduc- 
tion j"  altering  their  own  interlocutor   of  -«-^ ,    and  adhering  to  that  of 

Lord  Hailes,  Ordinary. 

Act.  Ch.  Hay.    Alt.  G.  Ferguson. 

Hearing. 

Diss.  Braxfield,  Henderland,  Monboddo,  Stoneiield.  Non  Uquet^  Alva, 
Swinton. 

N.B.  If  the  hearing  had  not  been  appointed  and  the  cause  put  off  till 
tlie  President  came  abroad,  the  judgment  would  probably  have  gone  the  other 
way.  The  party  was  too  poor  to  appeal,  and  thus  the  point  would  have  been 
fixed  for  ever. 


6  M 
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1786.    December  8.     Elizabeth  Rose  against  James  Rose. 

HEIR  AND  EXECUTOR. 

An  heir-male  entitled  to  relief,  from  the  heir  of  line,  of  heritable  debts  secured  on  the  suc- 
cession of  both  indiscriminately. 

{Fac.  Coll  IX.  379 ;  Diet.  5229.] 

MoNBODDO.  The  Roman  law  is  out ,  of  the  question.  The  cases  quoted 
relate  to  questions,  not  amongst  heirSy  but  between  the  ha^es  and  the  lego- 
iariuSj  and  in  each  of  them  there  was  a  qucestio  voluntatis.  Here  there  was 
no  animuSf  for  Kilravock  did  not  mean  to  regulate  his  succession,  but  *to  give 
security  for  borrowed  money.  I  consider  an  heritable  bond  as  a  sale  under 
reversion,  with  assignation  to  maills  and  duties.  It  is  just  like  a  wadset  The 
additional  security  given  will  not  relieve  the  lands  with  respect  to  the  heir- 
male,  and  lay  the^burden  on  the  heir-general. 

Justice-Clerk.  This  is  a  question  as  to  succession,  which  ought  to  have 
been  decided  long  ago,  but,  as  is  acknowledged,  has  never  received  a  de- 
cision. Here  there  is  a  fee  of  a  particular  estate,  descendible  to  heirs-male^ — 
an  heir  of  tailyie,  in  the  sense  of  the  law,  and  in  virtue  of  the  act  of  the  for- 
mer  proprietor.  The  other  estate  is  one  which  goes  to  heirs-general,  under 
that  description,  for  want  of  will  in  the  proprietor.  The  heir  of  line  has  a 
right  to  the  universumjus,  unless  when  any  parcels  are  otherwise  settled  or  dis- 
poned. There  can  be  no  parallel  between  heirs  qf  provision  and  heirs-general^ 
for  they  are  not  ejusdem  generis.  In  consequence  of  this,  the  law  of  Scotland 
has  introduced  a  right  of  relief.  Without  that^  a  provision  by  the  will  of  the 
testator  would  be  elusory.  The  creditor  might  go  against  the  heir  of  provi- 
sion ;  and,  if  he  had  no  relief,  tlie  settlements  made  by  the  proprietor  would 
give  way  to  the  intestate  succession.  In  the  days  of  Craig,  &c.,  when  the  prin- 
ciples of  the  civil  law  were  well  understood,  and  the  feudal  principles  also,  it  was 
held  that,  when  a  special  burden  was  established  upon  a  special  fee,  from  th^ 

Iiresumed  will  of  the  testator,  the  relief  was  still  competent  against  the  heir  of 
ine.  This  has  been  so  far  altered,  that,  if  a  security  has  been  created  on  a 
male  fee,  that  will  imply  a  discharge  of  relief,  or,  as  we  now  express  it,  will 
create  a  perpetual  lien  on  the  male  fee.  But  the  case  here  is  different.  A 
gentleman,  having  lands  descendible  partly  to  heirs-male  and  partly  to  heirs- 
general,  grants  catholic  infeftments.  I  admit  that  lands  transeunt  cum  suo  (mere ; 
but  will  it  follow  that  this  should  be  without  relief?  And  can  we  suppose  that 
the  proprietor,  by  granting  such  infeftment,  intended  thereby  to  overturn  the 
disposition  in  favour  of  a  particular  heir  ?  An  act  of  the  creditor  may  adjudge 
the  male  fee  and  not  that  falling  to  the  heir-general,  but  this  will  not  take  away 
the  relief,  for  the  adjudication  is  the  act  of  the  creditor,  not  of  proprietor. 
It  is  no  matter  that  the  relief  will  exhaust  the  right  of  the  heir-general,  for  the 
want  of  relief  will  exhaust  the  right  of  the  heir-male.     Had  Kilravock,  prospera 
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Jbrtuna  or  by  succession,  obtained  another  estate,  descendible  to  heirs-general, 
the  heir-general  would  have  had  an  unburdened  succession  and  the  heir-male 
would  have  had  nothing. 

Braxfield.  Had  it  not  been  for  blundering  political  operations,  tbis  case 
would  not  have  occurred  now  more  than  formerly.  It  was  well  observed, 
that  in  this  country  men  do  not  generally  divide  their  successions,  though  they 
may  burden  ;  and,  when  there  are  two  estates,  the  one  entailed  and  the  other 
not  entailed,  the  person  in  possession  takes  care  to  burden  the  entail  as  much 
as  he  can.  An  heir  of  provision  and  an  heir-male  are  not  upon  the  same  ground  : 
An  heir  of  provision  is  not  bound  ultra  valorem.  Craig  has  blundered,  and  . 
Hope  and  Spottiswood  have  followed  him  blindly.  It  was  never  the  law  of  Scot* 
land  that  a  creditor  could  be  put  off  with  damages  loco  fact  i  imprestabiUs.  Let  us 
try  to  find  out  a  plrincipleon  which  our  determination  ipay  rest.  When  secu- 
rity is  given  on  an  estate  descendible  to  heirs-male^  there  is  no  relief:  that 
is  expressly  said  by  Lord  Stair.  It  has  been  asserted  that  the  general  rule  is, 
the  heir  <»  line  must  relieve,  and  that  Lord  Stair  speaks  of  an  exception  :  but 
that  is  a  mistake, — he  is  laying  down  a  rule,  and  not  mentioning  an  exception. 
What  reason  is  there  for  making  the  rule  different,  when  the  creditor  has  got 
security  on  the  estate  descendible  to  heir  qf  line  as  well  as  on  that  descendible 
to  heirs-male  ?  What  reason,  then,  is  there  for  making  the  rule  different  be- 
cause the  creditor  has  got  security  over  both  estates  ?  In  questions  not  de- 
cided, the  great  thing  is  to  discover  a  principle.  The  lands  are  the  principal 
debtor :  [This  is  rather  a  figure  of  rhetoric  than  a  principle :]  and  therefore 
there  is  no  relief.  It  is  on  the  pledge  that  the  creditor  relies  :  so,  if  the  secu- 
rity be  taken  on  two  subjects,  a  rateable  relief  must  take  place.  It  is  said  that 
there  is  no  form  for  making  such  rateable  distribution  ;  but  a  like  thing  hap- 
pens in  the  case  of  catholic  creditors  and  secondary  creditors.  The  catholic 
creditor  must  taike  from  what  portion  of  the  estate  be  pleases,  but  he  must  as- 
sign to  the  secondary  creditors. 

SwintonI  I  am  still  of  the  opinion  of  the  interlocutor.  By  the  Roman  law 
^iii^  hiBres  was,  in  the  life  of  the  proprietor,  hteres  partiarus^  and  only  became 
heir  on  the  death  of  the  proprietor.  Hceres  talUatus  is  like  a  legatary ;  and 
hence  Sir  Thomas  Hope  says  that  he  is  tanquam  extranetis.  fHe  quoted  se- 
veral texts  from  the  civil  law  greatly  in  favour  of  the  legatariusT] 

EsKGROVE.  No  assistance  can  be  had  from  the  Roman  law  where  there  was 
only  one  sort  of  heir.  In  Scotland  our  old  lawyers  adhered  to  the  maxim, 
that  hieres  est  eadem  persona  cum  defuncto,  in  order  to  find  some  person  uni- 
versally liable.  The  texts  from  the  civil  law  go  a  great  deal  farther  than  it  is 
admitted  the  law  of  Scotland  goes.  Our  later  lawyers  saw  what  I  may  call  the 
absurdity  of  this  generality,  and  they  went  upon  the  express  will  of  the  defunct. 
This  showed  that  they  were  at  a  loss  \  for  the  presumption  is  *'  that  the  heir 
of  line  is  the  most  favoured."  The  authority  of  Lord  Stair,  appealed  to  on 
both  sides,  is  composed  of  various  cases.  When  a  debjbor,  possessed  of  an  estate, 
gives  a  real  security  to  a  creditor,  this  has  the  effect  of  burdening  the  heir 
whose  succession  is  so  burdened.  This  may  be  from  presumed  intention,  for 
every  man  is  presumed  to  know  the  law,  though  we  at  present  are  disputing  a 
little  about  it.    Should  a  trifling  security  given  over  an  estate  descendible  to 
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heirs  of  line  have  the  efiect  of  transposing  a  large  seoirily  from  die  heirs-male 
to  the  heirs  of  line  ? 

President.  I  shall  not  be  ashamed  of  blundering^  with  Craig,  Spottiswood, 
and  Hope,  (alluding  to  a  rough  phrase  of  Lord  Braxfield's;)  I  lay  aside  all 
questions  as  to  creditors,  for  they  proceed  on  difierent  pruiciples.  Mt/  opinion  is  • 
founded  on  the  civil  law,  though  Lord  Monboddo  has  abandoned  his  old  mistress.' 
When  a  hiBres  took,  successii  in  imiversumjus :  a  legatarius  is  much  the  same 
as  an  heir  of  provision.  The  legatarius  was  in  effect  the  heir.  The  same  is 
the  case  as  to  the  feudal  law.  When  an  heir  makes  up  titles,  he  is  universal  repre- 
sentative. We  have  heirs-male  and  of  provision,  so  called  because  a  title  must  be 
made  up  ;  but  still  they  are  legatarii.  The  heir  of  line  is  not  the  favourite  of 
the  law.  It  is  the  heir  of  provision  whom  the  testator  has  preferred.  When 
the  defunct  inclines  to  lay  the  burden  on  any  particular  heir,  he  may  do  it :  if 
he  does  not,  the  heir  of  line  must  be  liable. 

Hekderland.  By  the  law  of  Scotland  no  heir  is  more  eadem  persona  cum 
defimcto  than  another.  The  principle  laid  down  by  Lord  Braxfield  seems  the 
just  one.  [He  quoted  Voet,  Familiie  Erciscundoi  and  De  Acquirenda  Hofredi- 
tate.    Voet  speaks  of  countries  in  which  the  Roman  law  takes  place.] 

On  the  8th  December  I786,  "  The  Lords . 


1786.    December  15.    Mrs  Babbara  Lowthur  against  Murdoch  M'Laine. 


ALIMENT— HUSBAND  AND  WIFE. 


Aliment  to  a  Wife,  not  entitled  to  legsl  or  conventional  proyisions,  found  due  by  the  Hus* 

band's  Heurs. 


[Fac.  Coll.  IX.  456 ;  Diet.  435.] 

Justice-Clerk.  It  is  admitted  by  the  pursuer,  that»  if  the  marriage  dissolves 
within  year  and  day  without  there  being  a  child  bom  alive,  tl^e  terce  is.  not 
due  ;  and  that  even  a  formal  settlement  by  the  husband  will,  in  such  a  case,  be 
good  for  nothing,  unless  the  parties,  having  the  law  before  their  eyes,  dispense 
with  it.  It  would  be  strange,  then,  were  the  widow  to  be  entitled  to  an  aliment, 
which  is  the  same  thing  as  a  terce.  If  the  wife  has  such  a  right,  so  also  must 
the  husband.  This  case  must  have  often  occurred,  and  yet  no  such  claim  was 
ever  made.  Marriage  iu  juris  divini  and  juris  gentium  as  to  its  constitution  ;  but 
the  effects  of  marriage  will*  vary  according  to  the  practice  of  different  nations. 
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BaAXFiELD.  The  question  is,  *'  Whether  i^  ^e  heir  of  tlie  hasband  boahd  to 
aliment  the  indigent  widow  ?*'  Legal  and  conventtonkl  obligations  fail  by  the 
dissolution  of  the  marriage  within  year  and  day,  without  a  living  child.  Sut 
the  connexion  between  husband  and  wife  is  so  close,  thiat  death  cannot  have  the 
effect  of  leaving  the  wife  to  starve.  This  principle  is  from  the  very  nature  of 
man.  In  the  case  o£  M*Culloch  against  Thompson^  the  funds  belonging  to  the 
widow  were  small,  and  the  Court  added  to  her  aliment  upon  that  principle*  for 
which  I  speak.  A  woman  is  as  much  a  wife  after  a  month  as  after  a  year  or 
ten  years  :  the  Justice-clerk  talked  of  the  case  of  courtesy.  I  hold  that  an  in- 
digent husband  must  be  provided  for. 

Hailes.  The  same  rules  ought  to  apply  to  husband  and  wife,  with  this  dif« 
ference,  that  our  practice  has  been  more  favourable  to  the  wife  than  to  the  hus- 
band. A  continuance  of  the  marriage  for  a  year  entitles  the  wife  to  a  terce  : 
but  there  must  be  a  living  child  to  entitle  the' husband  to  the  courtesy.  I  never 
heard  till  now  that  a  husband,  having  no  right  to  a  courtesy^  could  claim  an 
aliment  from  the  heirs  of  his  deceased  wife.  That  which  is  called  the  courtesy 
of  Scotland  is  not  peculiar  to  our  own  country.  In  England  it  is  called  the 
courtesy  of  England.  It  prevailed  at  a  very  early  period  in  Normandy,  as  ap* 
pears  irom  the  Grand  Coustumer^  in  the  territories  of  Venice,  amongst  the 
Grisons,  and,  if  I  mistake  not,  in  the  kingdom  of  Arragon.  But  I  never  heard 
that  an  aliment  was  allowed  to  the  husband,  when  the  circumstances  of  the  case 
debarred  him  from  the  courtesy.  The  case  of  M'Culhch  was  not  fully  argued 
at  the  bar :  we  have  been  told  that  the  parties'  understood  one  another.  Tliere 
was  hardly  any  thing  said  unless  by  one  judge,  (that  was  Lord  Braxfield.) 

MoNBODDO.  If  I  s^t  here  as  a  legislator  I  should  be  clear  to  alter  the  prac- 
tice of  Scotland.  It  proceeds  on  a  gross  mistake,  as  if  a  dos  and  donatio  prop- 
ter nuptiaSf  in  the  Roman  law, 'were  like  a  tocher  and  ^jointure.  But  errors 
are  not  to  be  extended  to  oonsequences :  the  natural  obligation  to  be  alimented 
continues,  however  prematurely  the  marriage  may  have  been  dissolved. 

SwiNTON.  I  should  tliink  it  proper  to  inquire,  first  of  all,  Whether  the  pur- 
suer be  in  indigence  ?  The  argument  for  the  pursuer  proceeds  on  the  notion 
of  a  natural  obligation  ;  but  that  ceases  by  the  death  oi  the  party :  all  that  re- 
mains is  a  moral  obligation,  which  law  does  not  inforce. 

Hekderland.  We  must  suppose  that  the  husband's  fortune  is  sufficient  to 
afford  an  aliment.  Our  law  is  singular  in  the  matter  of  marriage.  By  the  old 
Roman  law,  a  wife  was  one  of  the  husband^s  family,  like  a  daughter,  and  she 
had  a  share  in  the  husband's  succession.  Afterwards,  the  obligation  to  provide 
for  a  daughter  was  laid  on  the  father.  If  the  wife,  by  the  law  of  nature,  be  part 
of  the  husband's  family,  she  must  be  provided  by  the  heir :  in  all  the  cases 
quoted  by  the  defender,  except  one,^  there  were  legal  provisions. 

EsKGROVE.  I  am  none  of  those  who  wish  to  alter  the  law  of  the  land.  •  We 
are  sometimes  forced  to  determine  cases  which  have  never  been  determined  be- 
fore. The  doctrine  of  the  Roman  law,  misunderstood,  has  introduced  a  harsh 
rule  into  our  law.  But  we  are  not  bound  to  go  any  farther  than  that  rule  has 
gone.  Here  there  are  neither  legal  nor  conventional  provisions ;  so  we  must 
resort  to  natural  law.  The  thing  pleaded,  as  a  bar  to  this  claim,  is  the  very 
thing  which  makes  me  think  that  an  aliment  is  due  :  a  like  claim  would  be  com- 
petent at  the  instance  of  a  husband  in  indigence.    We  are  told  that  it  is  other- 
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wise  in  the  law  of  Normandy ;  but  that  is  not  our  law,  and,  I  hope,  never  will. 
I  distinguish  between  a  claim  for  aliment  and  a  claim  for  legal  provisions. 

RocKTiLLE.  At  first  I  was  afraid  that  so  much  could  not  have  been  said  for 
the  claim  as  I  see  there  is.  Without  resorting  to  old  decisions,  I  go  to  the  case 
of  M*CuUochj  in  I7789  which  proceeds  on  the  same  principle  with  this  claim. 

President.  I  was  not  in  Court  when  the  decision  in  Uie  case  of  M*CuUech 
was  pronounced :  if  it  was  not  an  amicable  one  I  should  never  have  given  it.  I 
am  an  old  man,  and  I  do  not  wish  to  see  any  alteration  of  what  I  was  taught  in 
my  youth  to  be  law. 

On  the  15th  December  I786,  **  The  Lords  repelled  the  defences,  and  sus- 
tained the  claim  for  an  aliment.'' 

Act.  R.  CuUen.    AU.  Hay  Campbell. 

Diss.  Hailes,  Justice-Clerk,  Swinton,  President. 

N.B.  Some  of  the  judges  who  carried  this  question,  told  me  that  they  did 
not  mean  that  Mrs  M'Laine  should  have  any  aliment,  in  case  she  married 
again :  if  so,  they  have  shown  little  favour  to  a  handsome  young  woman  of  ir- 
reproachable character. 


1786.    December  15.    Wiluam  Sandieman  and  Company  against  Thomas 
Adair,  Factor  on  the  Sequestrated  Estate  of  Gavin  Kemp. 

FRAUD— 
Of  one  purduising  goods,  knowing  himself  to  be  insolvent. 

\Faculty  Collectian,  IX.  428 ;  ZHctianaty,  4,947.] 

EsKoi^ovE.  It  is  too  late  to  alter  the  rule  established  in  the  case  of  the  Cre- 
ditors qfCave.  But  here  is  a  question  of  actual  fraud,  which  would  be  good  after 
three  months  as  well  as  after  three  days.  The  giving  a  promissory-note  is  not  in- 
consistent with  the  proposal  of  discounting.  Kemp  never  meant  to  pay  the 
price* 

Hailes.  This  matter  may  be  simplified  in  this  way  :  Kemp  knew,  when  he 
bargained  with  Sandieman,  what  we  now  know,  that  the  goods  were  to  have 
been  received  clandestinely,  shipped  in  like  manner  for  America,  with  the  pro- 

Eerty  fictitiously  transferred  to  a  bankrupt :  supposing  Kemp  to  have  premised 
is  commission,  with  this  brief  narrative,  would  Sandieman  and  Company  have 
trusted  him  to  the  value  of  sixpence  ?  There  is  deliberate  cool  fraud  in  every 
step  of  the  business. 

Braxfield.  Joseph  Cave  bought  the  goods  honajide :  but  the  Court  found 
that  he  could  not  bona  fide  receive  them  within  three  davs  of  his  bankruptcy. 
I  do  not  understand  this  :  the  maxim,  that  sales  of  goods  delivered  infra  biduum 
vel  triduum  of  the  bankruptcy  are  null,  proceeds  on  this;  principle,  that  the 
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buyer,  just  about  becoming  bankrupt,  knew  the  situation  of  bis  affidrs,  and  so 
could  not  purchase  what  it  was  to  be  presumed  he  could  not  pay.  Had  the 
common  creditors  of  Joseph  Cave  shown  from  his  books  that  he  was  solvent  in- 
Jra  biduum  vel  triduum^  or  a  very  short  space,  and  that  his  bankruptcy  was  oc- 
casioned by  the  loss  of  ships,  the  perishing  of  goods,  or  emerging  cautionary 
obligation^—*!  think  that  the  judgment  ought  to  have  been  dirorent :  in  other 
words,  that  the  presumption  in  such  case  is  juris^  but,  not  being  de  jure^  may 
be  redargued.  I  suppose  that  the  bona  fides  of  Joseph  Cave  consisted  in  this  : 
that  he  knew  not  of  his  being  a  bankrupt,  because  he  either  did  not  ke^p  regu- 
lar books  or  did  not  consult  .them  on  every  emergency. 

President*  In  a  case  like  this  I  should  have  been  very  sorry  to  have  seen 
any  di£ference  of  opinion.  Kemp  is  a  notorious  bankrupt,  and  well  merits 
punishment  I  am  glad,  however,  that  none  of  the  creditors  have  brought  any 
complaint  [He  ought  not  to  have  said  so :  a  judge  ought  not  to  be  glad  to  see 
a  guilty  man  escape  oy  the  parsimony  of  creditors!] 

On  the  15th  December  1786,  "  The  Lords  preferred  Sandieman  and  Com- 
pany to  the  TOods  in  medio** 

Act.  CI.  Boswell.    Alt.  H.  Erskine. 

Reporter,  Rockville. 


1787;    January  24.    Dr  John  Scott,  Minister  of  the  Gospel  at  Twynholm, 

Petitioner.    , 


WITNESS— TENOR. 

In  a  provdng  of  the  tenor  of  a  deed,  Dr  Scott  set  furth,  by  petition,  that  John 
Brown,  in  the  parish  of  Monigoff,  was  a  necessary  witness  ;  but,  as  appeared  from 
regular  certificates,  that  through  age  and  infirmities  he  was  unable  to  appear  in 
Court,  as  all  witnesses  in  the  proving  of  tenors  ought  regularly  to  do  ;  ana  there- 
fore,  the  petitioner  prayed  for  a  commission  in  order  to  his  being  examined  at 
his  place  of  residence  in  the  country. 

On  the  24th  January  I787,  **  The  Lords,  accordingly,  granted  commission  to 
the  Stewart-depute  of  Kircudbright,  and  to  two  Justices  of  the  Peace  of  the 
said  stewartry.** 

For  the  petitioner,  Robert  Corbett.    . 
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1787.    January  26.    Ebwaed  Beccg  agmmt  Walter  Ross, 

PACTUM  ILLICITUM. 
A:  wager  reapeoting  the  election  <if  a  Menber  of  Piurliiunefit  not  actioiiable. 

{^Faculty  Collection^  IX.  465  ;  Dictionary ^  9|523.] 

Hailes.  There  is  more  in  this  wager  than  appears  at  first  view  of  it.  It 
might  comprehend  a  wager  as  to  the  termsr  of  an  interlocutor  of  this  Court,  of  a 
judgment  of  the  House  of  Lords,  and  of  a  report  of  a  committee  of  the  Hoase 
of  Commons.  A  wager,  on  the  like  principles,  might  have  comprehended  tiie 
number  of  the  judges  who  should  give  opinions  in  favour  of  Colonel  Moncrieff: 
and  it  might  have  gone  farther,  by  specifying  the  names  of  the  judges  who 
should  happen  to  vote  on  either  side  of  the  question.  In  all  this  there  seems  to 
be  much  impropriety ;  and  therefore  one  must  wish  that  there  were  some  law 
or  practice  to  put  an  end  to  such  wagers.  It  is  said,  here  is  sponsio  ludicraj 
which  is  not  reprobated  by  law.  It  has  been  found  that  a  sponsio  ludicra  as  to 
a  man's  marrying  or  not  marrying,  is  good.  But  determinations  of  courts  of 
justice  are  not  sporting  matters  :  that  is  a  sort  of  stipulation  of  which  I  cannot 
approve. 

SwiNTON.  We  have  an  authority  of  the  civil  law  on  this  point.  By  that  law 
wagers  were  aUowed  tiM  certamen  est  de  virtute  ;  L.  6,  de*  Aleatoribus.  I  am 
afraid  that  here  there  is  no  such  certamen.  We  ought  then  to  resort  to  the  rules 
of  the  civil  law. 

MoNBODDO.  Were  that  not  our  common  law,  it  would  still  be  a  good  law : 
political  gaming  is  very  dangerous  gaming,  and,  were  it  permitted,  people  might 
be  tempted  to  use  undue  means  in  order  to  win  their  wagers. 

President.  If  Messrs  Bruce  and  Ross  had  been  called  to  answer  questions 
in  the  House  of  Commons,  could  they  have  answered?  No  :  because  they  were 
parties  interested.  On  account  of  their  refusal  to  answer  they  would  have  been 
sent  to  Newgate. 

EsKGROVE.  I  waa  surprised  to  see  so  very  little  said  iq  the  informations  on  a 
point  of  such  importance.  Tlie  case  of  Sir  William  Majcwell  against  Pringle^ 
was  a  wager  on  the  fact,  of  being  married  :  this  was.  unfair  and  hoUow^  in  my 
^pinioa,  as  depending  on  a  man's  own  will.  [His  Lordship  seems  to  think  that 
a  man  may  always  marry  the  woman  whom  he  likes,  or  will  marry  the  woman 
whom  he  does  not  like,  rather  than  lose  a  wagen]  The  Court  sustained  such 
wager ;  but  I  should  have  hesitated  on  the  point.  Were  we  to  give  a  like 
judgment  in  this  case,  the  consequences  would  be  dreadful :  great  sums  of 
money  would  be  laid  on  the  event  of  judicial  proceedings,  and  toen  attempts 
might  be  made  to  procure  secondary  interests  for  making  the  wager  successful. 

On  the  26th  January  I787,  '*  The  Lords  found  that  action  does  not  lie,  and 
dismissed  it  accordingly.'' 

dct.  A.  Wight.    Alt.  W.  Ross,  in  propria  persona. 

Reporter^  Ankerville.     Unanimous. 


r  • 
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1787«    January  24.    Johk  Adair  against  Robin  a  and  J£an  Ad  airs. 

EXHIBITION— 

« 

Ad  deliberandum^  competent  on  the  title  of  apparency,  in  an  heir-nuile. 

IFac.  Coll.  IX.  464 ;  Diet.  3992.] 

Justice-clerk.  The  very  purpose  of  an  action  ad  deliberandum^  is,  that  a 
man  may  know  whether  he  ought  to  enter,  and  to  what  ? 
•  EsKOROYE.  Propinquity  must  be  proved :  there  is  no  occasion  for  a  service': 
on  the  contrary,  the  purpose  of  the  action  ad  deliberandum^  is  to  learn  the  com- 
moda  and  the  incommoda  of  the  succession.  The  service  to  the  heirs  of  line  does 
not  exclude  the  heirs-male. 

PassiDENT.  The  hdr  of  line  is  safe,  for  the  heir-male  can  only  demand  ex- 
hibition of  what  is  devised  to  heirs-male. 

On  the  24th  January  1787,  ^*  The  Lords  found  that  the  pursuer  has  suf- 
ficiently proved  his  propinquity,  and  therefore  sustained  his  title  to  insist  in  this 
action ;"  adhering  to  the  interlocutor  of  Lord  Justice-Clerk,  Ordinary. 

Act.  G.  Wallace.    Alt.  G.  Ferguson, 


1787-    January  3L    John  Buchan  and  Others  against  James  Robertson 

Barclay. 

PRESCRIPTION. 

The  sexennial  prescription  of  bills  of  exchange  not  obviated  by  a  relative  writing  of  equal 

date  with  the  bill  iteelf. 

^Faculty  Collection,  IX.  467}  Dictionary,  11,128.] 

MoNBooDO.     I  should  think  that  the  oath  of  the  bankrupt  may  be  taken. 

Justice-clerk.  "  Resting  owing**  may  be  proved  by  oath  of  party :  it  would 
be  hard  were  bankruptcy  to  take  away  the  mode  of  proving. 

Hailes.  [This  opinion  not  delivered  because  the  Court  seemed  at  one.]  In  the 
modern  practice  of  Scotland,  the  presumption  is  in  favour  of  every  person  called 
as  a  witness.  In  the  last  century,  indeed,  we  hear  of  witnesses  omni  exceptione  ma- 
joreSf  because  they  were  noble  or  because  they  were  rich.  If  the  debts  are 
good,  even  in  the  opinion  of  Mr  Robertson,  and  if  he  has  a  reversion,  the  peti- 
tioners will  obtain  payment  from  him  as  from  b  solvent  person :  but  here  we 
must  suppose  Mr  Rooertson  to  be  insolvent ;  and  the  question  is,  Whether  an 

6  N 
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insolvent  person  may,  by  his  oath,  rank  his  creditors,  and  give  something  to  one 
which  will  be  taking  something  from  another  ?  Has  the  practice  of  the  Court 
established  this  ? 

On  the  Slst  January  I787,  *'  The  Lords  found  the  claim  competent ;  found 
that  the  missive  letter  does  not  interrupt  ptesoription ;  but  found  resting  cmmg 
probable  by  the  oath  of  the  bankrupt ;  and,  as  to  Margaret  Nisbet's  debt,  re- 
mitted to  the^  Oidinary  /'--^teriiig  the  intedocutor  of  Lord  Ankerville,  Or- 
dinary. 

Act.  Allan  M*Conochie.    Alt.  Ch.  Hay. 


1787*    Febmarg/  2.    Rouor  Boots  against  RoBsaT  DuNifons  and  Com^asy. 

BALE. 

« 

Aroperty  df-goodb  on  ship  fcpard4gMnferred  on  sale  by  mdonatim  of  the  biUo  of  kadiig« 

IFae.  Coll  IX.  47O  j  Bict.  14,216.] 

Hailes.    It  should  seem  that  Dunmore  and  Company  mean  to  introduce  s 
new  hypothec  into  the  law  of  Scotland  under  the  name  ox  retention. 

MoNBODDO.  I  am  clear  for  Bogle.  The  first  question  is.  Whether  there  was 
a  sale  to  him,  and  whether  he  pursues  as  purchaser  ?  Ex  facie  there  was  a  sale ; 
and  it  is  of  no  great  moment  how  the  price  was  to  be  applied.  But,  although 
there  had  been  no  sale,  the  question  is  as  to  possession.  Monteith,  the  proprie- 
tor and  seller,  was  in  possession  from  the  time  of  shipping,  and  after  the  goods 
were  landed :  possession  is  not  only  facti  but  anhni.  A  decision,  quoted  from 
Lord  Kaimes,  expressly  says  so,  on  the  principles  of  the  Roman  law.  Dun- 
more  says,  that  he  was  in  possession,  and  thoBofore,  that  he  may  retain  for  every 
.  debt :  he  was  no  more  in  possession  than  the  letter  of  lodgings  is  as  to  the  m- 
Mftfsa  and:i&i#a  faaj)i!ood  the  hypokhac  for  soot. 

Justice-Clerk.  This  is  a  very  inapootant  qiMstion.  I  should  be  sorry  to  see 
the  law  of  Scotland  such  as  it  is  represented  to  be  by  Mr  Dunmore.  A  bill  of 
loading,  signed  by  the  shipmaster,  obliges  himself  and  his  owners  to  deliver  tbe 
goods  to  the  proprietor.  On  a  ship's  arrival,  the  owners  might  dismiss  the  ship- 
*  master }  but  could  the  owners  detain  the  goods  for  former  debts  ?  This  would 
put  an  end  to  commerce ;  for  then  no  man  could  know  on  what  footing  he 
stood  :  the  same  principle  has  been  adopted  both  by  Lord  Hardwick  and  Lord 
Mansfield. 

Braxfield.  Possession  may  be  continued  animo,  but  it  cannot  be  so  acquired. 
If  a  bill  of  loading  vest  possession,  how  can  there  be  retention  ?  The  corporal 
possession  is  in  the  owner  of  the  ship,  whether  he  acts  by  himself  or  by  his  ser- 
vants. The  owner  or  shipmaster  becomes  bound  to  deliver  goods.  It  ere  there 
can  be  no  compensation :  but  retention  stands  on  a  different  footing  than 
Qompensatipn.      Compensation    must  be  on    liquid  groundsy  but  retention 


ifi  QQm^Btmt  £9F  sQcuirity  of  thf  obltgntiMs  un4f>r  wMeh  the  bplfl«  'kas 
c«ne  for  the  bankrupt.  Sale  is  a  consensual  contract,  not  completed  ^itinQiit: 
4eUv«rj*  Qtgectiw  is  gpod  agaiwt  t^e  pwcbMer  aa  w«ll  as.  against  tbe.^aettar : 
ia  tbe  nptod  cMe  of  Hemh  tbe  Bom»€£  I^wds,  gwe  jw^eut  on  my  prich 
ciplQS* 

MONBO0DO.  A  sale  may  be  completed,  ^ymbolkidly*  By  the  kw  of  Eoglaiftd 
there  is  siAob^  a  thing  aa  ?etfaliQii»  elae  tbare  would  ,h9Te  been  no  coomfor  the 
decisions  pronounced  by  Lord  Hardwick  and  L^ld  Mansfield. 

RocKviLLE.  If  bills  of  loading,  by  being  conveyed,  do  notoony^y  proffirty, 
there  is  an  end  of  commerce. 

On  the  2d  February  I787,  «*  The  Lords  repelled  the  defences." 

Act.  A.  Wight.    Alt.  . 

Reporter^  Iienderland. 

JOm^  A)va>  Braicfi^Ui 

Non  liquet^  Henderland^  Dunsinna^. 


»  i.  ^m        'n  ■  <nf I  F.  I  ■     *  n   wi    w 


1787*    Fehnutry%.    Archibald  M^Ausland  against  William  Dick. 

NAUTJB,  CAUPONES,  BTSTABVLARIL 

The  OMMrs  4^  stage  ooftahes  not  ^aswerable  for  the  sale  conyeyance  of  Qionej,  onleas  where 

it  bus  been  deli^Mrad  as  aaoh. 

[Fcml^  CoBectiofif  IX.  476 ;  Xiktiomrjf,  9,«46.] 

Haile9.  Whatever  may  be  the  determiqation  in  this  caus^,  it  will  not  form 
a  precedent ;  for  all  keepers  of  stage  coaches  vdll  instantly  advertise  that  they 
will  not  be  answerable  for  money  or  bank-notes.  It  is  unpossible  \^  suppose 
that  PU^k*  or  any  other  coaqh-master,  could  have  meant  to  convey  for  sixpence 
a  sum  of  two  hundred  pounds,  which  could  not  have  beeq  conveyed  by  the 
waggQp  for  less  than  four  shilliqgs.  In  tb^  waggon*  there  is  a  place  appropriat- 
ed for  the  securing  of  mpney  and  bank-japtes,  so  that  they  eaqnpt  be  pilfered, 
and  they  are  safe,  unless  the  waggon  itself  should  be  carried  off  or  plun<^ared. 
In  the  stage-coach  there  is  nothing  of  that  kind,  and  there  is  ho  occasion  for  it, 
because  it  is  not  understood  that  money  or  bank-notes  are  to  be  transmitted  by 
such  conveyance. 

MoKBODDO.  The  Roman  edict  does  not  apply.  The  matter  comes  then  to  the 
practice  of  Scotland, — and  the  (]^uestion  is.  Whether  by  it  stage-coach  hirers 
take  in  money  as  parcels  ?  And  this  is  denied. 

"  Braxfield.  Upon  the  very  principle  of  the  Roman  edict,  quod  receperit  sal- 
vum  Jbre,  the  defender  ought  to  be  assoilyied,  for  he  did  not  undertake  the 
charge  of  any  money  :  non  recepit. 

Justice-Clerk.  When  those  public  conveyers  mean  to  take  the  charge  of 
money,  they  exact  a  premium  for  the  risk  and  the  trouble. 


^ 
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pRCSiDfiNT.  It  was  wrong  in  the  pursner  to  conceal  that  there  was  money  in 
the  packet. 

Hailes.  It  behoved  him  to.  conceal  it ;  for,  had  he  not  done  so,  it  would 
not  have  been  conveyed  by  the  stage-coach.  The  fact  is,  that,  for  the  saving  of 
three  shillings  and  sixpence  by  a  cheap  conveyance,  he  has,  according  to  his 
own  account,  lost  two  hundred  pounds. 

On  the  6th  February  1787,  '*  The  Lords  assoilyied,  and  found  expenses  due/' 

Act.  Ch.  Hope.    Alt.  J.  M'Laurin. 

Reporter^  Eskgrove. 


1787.    February  7.    James  Robertson  and  Others  against  Charles  M'Gla- 

SHAN. 

BILL  OF  EXCHANGE— PRESCRIPTION. 
Bills  now  retfun  their  extraordinary  privileges  for  six  years^ 


IFac.  CoU.  IX.  477;  Diet.  11,129.] 

Justice-Clerk.  The  bill  is  drawn  on  M'Glashan  as  trustee^  but  it  is  accepted 
simply,  and  so  is  binding  on  the  acceptor,  although  it  should  appear  that  he  had 
po  part  of  the  trust-funds  in  his  hands. 

Bkaxfield.  Right ;  but,  since  the  statute  \TI%  six  years  are  allowed  for 
the  privileges  of  bills :  formerly  the  time  was  uncertain.  Indorsation  is  onerous, 
although  for  payment  of  former  debts.  If  the  indorsee  knew  of  payments,  it 
was  fraudulent  to  take  the  bill ;  not  so  if  he  only  knew  that  there  were  grounds 
of  compensation. 

President.  The  question  is,  When  was  the  bill  indorsed  ?  As  the  contrary  is 
not  offered  to  be  proved,  it  must  be  presumed  to  have  been  indorsed  at  the  time 
mentioned  by  the  respondents. 

On  the  7th  February  1787>  "  The  Lords  decerned,  in  terms  of  the  conclu- 
sions of  the  libel ;"  adhering  to  the  interlocutor  of  Lord  Rockville. 

Act  Ch.  Hay.    Alt.  G.  Ferguson. 


■  1 1     ■ 


^^-^■^  ■  ■ 
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1787.     February  S$.     James  Miln.  of  Old  Montrose,  Esq.  against  David 

Mitchell. 

TACK. 
A  tenant  not  entitled  to  set  up  an  ale-house  on  his  farm. 

IFacuUy  Collection,  IX.  498  j  Dictumary,  15,254.} 

SwiNTON.  A  baron  may  make  regulations  for  his  barony.  Ale-houses  are 
nuisances,  and  he  may  exclude  them. 

MoNBODDO.  The  landlord  lets  his  ground  for  cultivation,  and  in  that  way 
alone  can  it  be  used. 

Henderland.  No  tenant  can  deteriorate  the  subject  let.  So  it  was  found 
in  the  case  of  John  Balfour  against  George  IngUs  cf  ReidhaU ;  and  in  a  later 
case  from  Dunbar,  where  an  attempt  was  made  to  turn  part  of  a  lodging-house 
into  a  tavern.  But  these  cases  do  not  apply.  Here  the  tenant  does  not  dete- 
riorate the  subject  by  keeping  an  ale-house ;  on  the  contrary^  he  is  benefited, 
and  consequently  his  master.  A  baron  has  a  right  to  erect  a  brewery,  and 
then  to  prevent  the  importation  of  ale  not  brewed  there  j  but  here  there  is  no. 
brewery  erected. 

President.  Is  there  no  harm  to  erect  a  tippling-hou3e  to  debauch  my  ser- 
vants, and  to  collect  together  all  the  vagrants  and  thieves  of  the  country  ? 

EsKGROVE.  I  have  no  desire  to  deprive  barons  of  any  right  belonging  to 
them  ;  but,  on  the  other  liand,  I  do  not  see  how  they  can  limit  men  in  the  lawful 
exercise  of  their  calling.  If  the  baron  does  not  use  his  privilege  of  brewing, 
he  cannot  prevent  others  from  selling  ale.  [He  ought  rather  to  have  said^  from 
buving  ale  ;  for,  if  the  baron  does  not  choose  to  sell  ale,  it  would  be  unreason- 
able to  say  that  the  inhabitants  of  the  barony  must  not  buy  ale  for  their  own 
use ;  but  that  is  nothing  as  to  the  power  of  selling  ale.]  A  proprietor  has  Ho 
cause  to  complain  so  long  as  the  subject  is  not  deteriorated  :  he  cannot  prevent 
the  introduction  of  manufactories. 

On  the  28th  February  I787,  "  The  Lords  refused  the  bill  of  advocation  j** 
adhering  to  the  interlocutor  of  Lord  Braxfield. 

Act.  Henry  Erskine.    Alt.  James  Clerk. 

Diss.  Henderland,  Eskgrove. 


1787.    Febnuiry  28.    Alexander  M^Pherson  against  Robert  Ettles. 

MESSENGER. 

In  this  case,  the  Lords  were  of  opinion  : — 1  j/.  That  the  constituent  was  i 

liable  for  the  act  of  the  messenger  in  whose  hands  he  had  put  the  diligence^ 
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and  that  there  was  no  occasion  to  prove  that  he  had  actually  authorised  the  di- 
ligeooe  to  be  executed,  ^tdfy^  Thtt  damages  ought  be  daimed  aad  awaisde^ 
although  the  quantum  of  the  damages  be  not  ascertained.  Sdly^  And,  which 
is  more  material,  that  to  oblige  a  man,  unnecessarily,  to  find  caution,  by  the  in- 
tervention of  friends,  is  in  itself  a  damage }  but,  in  respect  of  the  poverty  of 
the  respondent  Ettles,— 

The  Lords,  23d  February  1787,  "  modified  the  damages  to  L.  5  sterling ;" 
altering  the  interlocutor  of  Lord  Elliock,  who  had  found  expenses  due,  but  no 
damages. 

Act  Mat.  Rots«    AU^  Wn.  Honeynan* 


1787-    March  10.    William  M'Dowall  against  George  GmAwiiOBD* 

MEIifBER  OP  PARLlABIEIfT. 

Objection  of  the  estate  bring  resfrved  in  the  Freeholder,  -fbr  the  purpose  of  glting  Urn  s 

rigiit  to  vole* 

IFac.  Coll.  IX.  494  j  Dkt.  87^.] 

Esi^GAOVE*  Were  it  not  for  the  decision  in  the  case  of  Neilson,  and  in  tbrt 
of  Ferguson,  I  should  have  had  doubts ;  but  it  is  better,  in  election  case9»  to 
eootinue  to  act  wrongi  than  to  throw  matters  loose,  and  invite  litigants  to  try 
every  question  over  again.  But  here  there  is  also  a  di$tinction  :  there  was  no 
cl;^ni  to  be  put  on  the  roU,  but  a  defence  against  being  struck  off.  In  thejfirst 
case,  there  mustbd  possession  for  a  year ;  in  the  second,  the  situation  of  things  at 
the  moment  of  election  must  be  considered. 

MoNBODOO.  It  is  clear  that,  two  days  before  the  election,  Crawford  had  no 
right  The  (question  is.  Whether  the  removing  the  objection  the  day  before 
the  election  is  sufficient  to  give  right?  I  cannot  distinguish  this  from  the 
creating  of  a  new  rights  setting  aside  the  d^ci^lon^ ;  and  thiqjc  the  objection 
good. 

Braxfield.  By  a  confirmation  of  the  base  infeAment,  Mr  Crawford  could 
not  have  got  back  on  the  roll,  unless  in  virtue  of  a  disposition,  charter^  and  in- 
feftment  expede  a  year  before  coming  upon  the  roll ;  but  that  is  not  the  na- 
ture of  the  present  case  :  the  law  does  not  require  possession  for  a  year,  although 
it  requires  right  for  a  year.  If  I  should  produce  my  infeftment,  it  would  not 
be  sufficient  to  object  want  of  possession  for  part  of  the  year,  whether  in  conse- 

Sience  of  back««bond  or  otherwise..    Here  Mr  Crawford  was  properly  put  upon 
e  roll,  though  he  afterwards  conveyed  the  subject    But  the  objection  ceased 
to  exist  at  the  day  of  the  election. 

**  The  Lords  dismissed  the  complaiiit'^ 
Act.  Geo.  Ferguson.    Alt.  Alex.  Wight. 

if.  JB*^Th^s  ^wie  was  judged  on  tbe  X4tb  February  1787^  hut  it  ja  ohm^M 

of  the  same  date  with  the  other  causes  from  Renfrewshire  as  in  my  Index. 
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1787.       Mil »    JoBBf  Cambvku.  agahut  Joqbn  M'Dowal. 

MEMBER  OF  PARLIAMENT. 

An  objection  to  a  decree  of  dirisioii  of  the  -valued  rent  prononnced  at  a  meeting  lield  in  eon- 
eeqnence  of  an  adjournment  made  at  a  preyioaB  meetiogi  wkere,  of  five  Commimoners. 
ppeeent,  only  one  bad  taken  the  oaths,  waa  repelled. 

iFac.  Coll  IX.  495 ;  Dictionary,  8©71*] 

EsKoaovE.  If  it  appear,  from  the  books  of  the  Commissioners,  who  were 
qudified,  and  who  not,  the  complaint  is  competent. 

Beaxfield.  Whenever  there  is  need  to  have  recourse  to  extraneous  cir- 
cumstances, a  reduction  is  necessary  •  but  not  so  when  the  objection  appears 
from  jmy  part  of  the  books. 

'*  The  Lords  found  the  complaint  competent'' 

Henderland.  The  first  question  is,  Whether  a  certain  number  be  required 
to  constitute. a  ftforum/  I. think  that  a  greater  number  than  one  is-requiFed^ 
In  the  English  part  of  the  statute  it  isdedaved,  that  no  duty  can  be  discharged 
by  one  commissioner.  When  a  nu^ority  is  nentioiied,  there  must  be  t?tree  at 
least,  thai  being  the  smallest  number  which  has  in  it  a  majority  and  a  minority. 
As  to  the  Scottish  statutes,  I  should  think  that,  by  the  Act  1690,  three  were 
required  as  a  quorum.  The  Act  of  Convention,  I667,  is  very  inaccurate,  but 
it  seems  to  relate  to  a  majority  and  a  minority,  which  cannot  occur  in  a  emaller 
number  than  three.  '^ 

The  next  question  is.  Are  the  deeds  of  commissioners  not  qualifying  void 
and  null?  I  think  that  they  are,  in  the  English  part  of  .the  statute}  for,  by 
the  law  of  England,  a  thing  prohibited'  is  iUegal,  and  the  penalty  acUected 
cannot  make  tl^  deed  legal.  Inthe  Scots  part 'there  is  no  iooapacity  declared ; 
at  any  rate,  the  Act  of  Indemnity  will  sanctify  the  proceedings. 

Justice-Clerk.  If  an-  adjournment  be  made  when  there  is*  no  quormn,  the 
next  regular  meeting,  by  ratifying  the  former  proceedings,  removes  the  objec* 
tion. 

EsKGROVE.  I  do  not  think  that  the  want  of  qualification  renders,  the 'acting 
of  the  commissioners  null.  The  qualification,  as  to  the  extent  of  property, 
has  incapacity  adjected ;  butj  as  to  taking  the  oaths,  there  is  no  Inoapacity  ad* 
jected,  only  there  is  a  penalty  of  L.lOO  Scots.  The  phrase  in  the  statute  is  in- 
dustriously varied.  I  do  not  concur  in  the  opinion  of  the  Court  in  the  case  df 
Swinzie.  I  shall  not  inquire  what  is  the  quorum  necessary  for  the  doing  business : 
suppose  there  were  nobody  at  theJSratjneeting».or  only  one  present,  there  could 
be  no  adjournment,  and  no  after  meeting  could  choose  a  convener,  so  recourse 
must  be  had  to  the  nohiU  officium  of  this  Court,  if  it  has  any  such.  This  can- 
not be  the  meaning  of  the  statute :  fewer  than  a  legal  quorum  can  adjourn  in 
the  House  of  Commons,  and,  with  us,  in  the  Court  of  Justiciary.  The  law 
Barharius  Philippus,  proceeds  on  a  good  principle,  ne  plurima  negotia  bona  fide 
gcsia  rescinderentur  magno  reipubliae  darnno,  and  this  principle  is  received  into 
our  law. 
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Braxfield.  It  is  a  rule  of  law,  quod  Jit  lege  prohibente  nullum  est ;  and  had 
that  rule  been  introduced  into  the  supply  acts,  we  must  have  observed  it ;  but 
there  is  no  such  thing  said  in  these  acts.  The  law  Barbarity  PhiUppus  is 
much  to  the  purpose,  though  not  quoted  at  the  bar ;  but  there  is  little  occasion 
to  enter  into  that  discussion,  for  any  one  may  adjourn.  Is  it  possible  to  sup- 
pose that  the  absence  of  the  commissioners  from  the  first  meeting,  whether  that 
absence  be  accidental  or  intentional,  can  destroy  the  supply  act  for  that  year  ? 

**  The  Lords  repelled  the  objection  .to  the  division  of  the  ban>ny  of  Hows- 
town,  founded  on  want  of  powers  in  the  commissioners." 

Act.  G.  Ferguson.     Alt.  A.  Wight,  &c. 


1787.     June  14.     James  M*Adam  against  Alexander  M^William. 


BILL  OF  EXCHANGE. 

Regularnegotiatioii  not  required  of  such  Bilk  as  are  granted  merely  for  the  acoommodation 

<^  the  drawer. 
BUle  pass  by  indorsation  as  well  after  as  before  protest. 

iFac.  ColL  IX.  514  /  Diet.  1613.] 

Braxfield.  Bills  have  the  privileges  of  bags  of  monev  for  six  months.  It 
is  natural  and  common  to  protest  them.  Why  then  should  not  indorsation  be 
good  even  after  protest  ?  And  why  should  bilb  lose  their  privileges  by  indorsa- 
tion ? 

EsKOBovE.  If,  by  neglect*  a  bill  shobld  not  have  been  protested,  according 
to  the  defender's  argument,  it  would  be  good :— -if  duly  protested,  it  would  be 
bad. 

On  the  14th  June  I787,  **  The  Lords  decerned  against  the  defender,  and 
found  expenses  due." 

Act.  Mat.  Ross.    Alt.  —  Maconocliie. 

Reporter^  Stonefield. 

•  N*B.  There  were  other  questions  here,  but  involved  in  facts. 


.     V  ^ 


LORD  HAILES.  l0«5 


1787.        June  16.         Elizabeth  Christie,  Petitioner. 


JURISDICTION. 

« 

A  man  having  died,  leaiing  \aA  wife  with  child,  the  Court  named  a  factor  for  managing  the 

fands)  until  the'burtk  of  the  child  tfi  iiCora 


Elizabeth  Christie  applied  to  the  Court  by  petition,  setting  forth  that  her 
husband,  George  Veitch,  an  undertaker  for  the  building  of  houses  in  £din:> 
burgh,  died  lately,  without  issue  existing,  but  leaving  her  with  child :  That 
George  Veitch  had,  before  his  death,  contracted  for  the  building  of  certain  houses 
within  a  limited  time,  under  a  penalty :  That,  in  this  case,  there  was  no  one 
who.  could  serve  to  him,  and  that  a  tutor  could  not  be  named  to  a  child  in  uiero  ; 
yet  that  there  might  arise  damage  from  a  delay  in  finishing  the  works  begun  ; 
and  therefore  praying  that  William  Veitch,  the  nearest  agnate,  might  be  ap- 
pointed factor,  or  curator  boniSy  with  power  to  him  to  complete  the  buildings. 

The  LfOrds  d^eclined  to  interpose  their  authority  for  bestowing  such  ample 
powers ;  but, — 

On  the  l6th  June  17879  ''  The  Lords  named  William  Veitch  factor  for  ma- 
naging the  funds,  &c.  until  the  birth  of  the  child  in  titero,^ 

For  the  petitioner,—- Allan  M^Connochie. 


>» 


1787,    June  21.    John  M*Kenzie,  Lord  M*Leod,  against  Sir  John  Ross  of 

Balnagowan,  Bart. 


THIRLAGE. 

No  multure  can  be  demanded  for  grain  due  to  the  superior  of  the  astricted  lands,  although 

he  shall  accept  of  a  sum  of  money  in  lieu  of  it 

» 

IFaculty  Cottection,  X,  37 }  BkU  16,070.] 

Hailes.'   Lord  Cromarty^s  manifesto,  or  declaration,  call  it  what  you  will, 
is  not  probative  \  and  there  can  never  be  a jti^  qua^situm  to  the  suckeners  from 

6  0 
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a  paper  lying  in  the  repositories  of  Lord  Cromarty.  The  suckeners  certainly 
knew  their  own  rights  better  than  the  commissioners  of  the  annexed  estates 
did ;  and  it  is  singular  that,  past  all  memory  of  man,  thej^  and  their  prede- 
cessors should  have  continued  to  submit  to  a  heavy  exaction,  and  that  they 
should  not  tUl  now  have  discovered  bow  much  they  were  wronged.  The  de^ 
fenders  are  not  bound  to  pay  a  converted  price  for  the  grain  and  meal  deliver- 
able as  feu-duty.  Let  them  offer  the  ipsa  corpora  to  the  King^s  Chamberlain, 
and  then  let  them  plead  that  they  are  not  Uable  in  multures  for  their  feu- 
duties. 

MoNBQiMop.  .If  the  Crown  bad  exacted  the  gnuii»  the  tenant  would  not 
have  been  liable;  huU.Y^ilg U:^o^.mt%Xh^tQnv^t  mu^l;  be  liable,  as  well  as 
for  any  other  grain. 

RocKviLLE.  If  the  Crown  were  to  levy  the  ipsa  corpora,  and  then  to  assi^ 
w]iatwas:fiip  le^md^J^e.as^igpiee  ,^w^  be  obliged  to  brin^.the  grain  to  the 

milU  Hew  tibe  defeodera  ac^  in  the  same.  wUtafcion  a4  umgoae^.  [TAo/is 
taking  foe  granted  the  very  propoiit^Ui  which  was  t»  be  proved.} 

JiraTiaBrCx£R& .  Thia  ^ver«  thirlage  mu^  not  b«  extended.  The  principle 
of  comm0n  law(]s, ,  that  mnt,.  payd)le  in  kind  to.  the. master,  is  exempted  from 
thicfaige}  for  ressuan&mm.wvit^  The  Cix)wn  majr  exact  the  ipsa,  corpora 
whenever  it  chooses  £  bxil^  .while  it  does  not,  multures  are  not  exigible. 

H&iTDBaLANp.  The  meMtn^.  of.  the  clause  of  restrictiao  vs^  that  all  grain 
capable>o£  being  grinded  is  tbined ;  and  the.  feu^diity.ia  in  that  situation  until 
the*  Crown*  shall  exact  the  ipsO'  corpora* 

EsKORovE.  This  is  a  mere  occasional  and  temporary  indvlgeMC.  I£  the 
Growa  wece  to  stipmkte  for:  money  instead .  of  grain,  then  multures  would  be 
exigible. 

On  the  Slst  June  1787»  ''  The  Lojods  found  thatf  as  the  thirlage.  is  of  omnia 
grana  crcscentia,  the  defenders  cannot  plead  any  exemption  with  regard  to  the 
Crown  rents ;''  adhering  to  the  interlocutor  of  Lord  Monboddo. 

Act.  G.  Ferguson.    Alt.  A.  Abercrombie,  K.  Dundas. 

Diss.  Eskgrove,  Henderland,  Rockville,  Dunsinnan,  Justice-Clerk  (in  the 
chair.)    Deqlin^d  thfimselvps»rrPresident,  AnkerviUei 

Henderland  spoke  well  in  support  of  the  Ordinary's  interlocutor  j  but,  pro- 
bably having  met  with  some  arguments  which  he  bad  not  considered,  voted 
against  it. 

On  reclaiming  petition,  with  answers : — 

Braxfield.  Seed  and  horse  com  are  necessarily  excepted  from  thirlage ; 
for  he  who  does  not  sow  can  bring  nothing  to  the  mill.  And  it  would  be  ab- 
surd to  oblige  one  to  pay  inp}ture  for  what  can^Qt.be  |>rought  to  the  mill 
without  damaging  the  thirlage.  He  who  feeds  his  horses  can  bring  nothing  to 
the  mill.  As  long  as  a  titular  draws  teinds,  they  are  exempted  from  thirlage ; 
but,  if  tlie  tein43  furo  once  valued,  ^e  OTopri^tor  .1%  bou^d  jto  grind.  So  here, 
if  the  Crowa  lev^^  ^  the  ipsa  Ciorpfi^a,  tney  ar^e  not,  to  be  ground  at  the  mill ; 
but  not  so  when  the  Crown  is  s^tis^d  with  a  conversion.  Suppose  a  man 
were  to  bring  his  whole  farm  under  culture  by  the  spade,  (and  I  lately  saw 
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lixty  ftcres;  in  lihat  state,  with  great  liopes  of  a  fine  crop,)  he  will  not  have 
any  exemption  on  account  of  horse  com:  but  whatever  a  onan  can  bring  to  a 
mill,  he  must  biing,  when  the  thirlage  is  of  onmia  grana  ^escentia.  (Quoted 
the  case  of  Maxwm  qfCalderwood  and  the  College  ^Glasgow.) 

Justicb-Clsrk.  I  cannot  imagine  that  the  superior  meant  to  thirleiiis  own 
rent.    The  case  of  Maaswell  <tfCalderwoed  related  to  meaL 

On  the  8th  August;  1787»  ^  The  Lords  adhered  as  to  .meal,  but  altered  as  to 
gram." 

Diss.  Braxfield,  Monboddo,  Stonefield,  HaUes.  Declined  themselves,*— 
President,  Ankendlle.    N9nU§uetf  Dimsiimm,  who  was  called  from  the  bills. 

Cause  carried  by  casting  vote  of  Lord  Henderhuid,  (in  the  chair,)  who  ara* 
ther  inclined  to  the  former  mterlocutor. 


1787.    Jufy  18.  Andrew  Strachan  and  Others  against  William  Anderson 

and  John  Robertson. 


LITERARY  PROPERTY. 


Gonstmction  of  the  statute  8th  Ann.  c  19. 


[^Dictionary,  8S10.] 


Hailes.  I  cannot  reconcile  myself  to  the  notion  that  an  author  has  a  copy* 
right  to  the  corrections  and  additions  which  he  may,  frDm  time  'to  time,  see 
occasion  to  make  in  his  works.  Such  corrections  and  additions  are  not  a  book 
or  treatise :  they  are  rather  an  acknowledgment  to  the  public  that  the  former 
book  or  treatise  was  not  so  complete  as  it  ought  to  have  been.  [When  judg- 
ment went  in  this  cause  against  my  opinion,  I  gave  a  hint  to  Dr  Robertson, 
who  has  already  eirioyed  the  exclusive  right  or  printing  7%e  History  (if  Scot- 
land Jbr  twenty-eight  years,  that,  by  entering  at  Stationers'  Hall  his  improve- 
ments for  a  new  edition,  he  may  obtain  a  prorogation  of  his  patent.] 

EsKGROVE.  The  Act  of  Queen  Anne  ou^ht  to  be  liberally  interpreted.  An 
author  may  have  a  property  in  his  own  additions  and  annotations.  This  was 
explained  by  the  English  court  in  the  case  of  Dr  Newton's  Annotations  on 
Mdton.  If  the  doctrine  be  good  as  to  a  voluntary  annotator,  much  more  as  to 
the  author  himself.  [I  cannot  follow  this  reasoning.  Dr  Newton  wrote  notes 
on  Milton,  which  might  have  been  published  as  a  separate  work,  being  by  a 
different  author.  But  let  us  take  the  case  of  authors  who  have  written  com- 
mentaries on  ^eir  own  works.  Butler  wrote  notes  on  Hudibras,  Pope  on  the 
Dunciad :  Can  we  say  that  Butter  and  Pbpe,  by  writing  illustrations  on  theu: 
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own  works,  acquired  a  copyright  different  from  that  which  they  had  in  the 
works  themselves,  and  subject  to  a  difierent  kind  of  limitation  or  prescription  ?] 
But  I  do  not  carry  my  conclusion  any  farther  than  to  the  sheets  on  which  the 
additions  are  printed. 

Justice-Clerk.  I  see  no  principle  which  can  exclude  an  author  from  a 
property  in  the  supplement  of  his  work,  as  well  as  in  the  work  itself.  [This  is 
not  logical,  for  the  terms  are  changed :  a  supplement  is  a  separate  and  inde- 
pendent work.]  The  printer,  by  inserting  the  additions,  has  shown  that  he 
considered  them  to  be  of  value. 

Henderlakd.  The  difficulty  is  how  we  ought  to  distinguish  as  to  the  ex- 
tent of  the  invasion  of  property,  and  as  to  the  consequences  thence  arising.  I 
incline  to  limit  damages  in  the  manner  pointed  out  by  Lord  EsUgrove. 

On  the  18th  July  1787,  *'  The  Loras,  in  substance,  decerned  against  the 
defenders,**  adhering  to  their  interlocutor  of  the  6th  March  I787 ;  "  but  re- 
mitted  to  the  Ordinary  to  hear  as  to  the  number  of  sheets  to  be  damasked,  and 
also  as  to  penalties." 

Act.  R.  Blah-,  &c.    Alt.  Ch.  Hope,  &c. 

Reporter^  President,  for  Justice-Clerk. 


1787*    Juhf  SI.    David  Donald  against  Anne  Kircaldie. 

TENOR. 
Special  coma  cmissioniM  required  of  a  marriage-contract. 

IFac.Coll  IX.  529  j  Diet,  15,831.] 

Braxfield.  There  is  no  difficulty  as  to  the  tenor.  If  a  party  destroys  a 
deed,  I  will  presume  the  ordinary  clauses,  and  so  fill  up  the  blanks.  The  dif- 
ficulty is  as  to  the  casus  omissionis.  When  there  is  a  disposition  of  lands,  with 
infeftment,  and  more  especially  with  possession,  there  is  no  occasion  for  a  proof 
of  the  casus  omissionis.  The  case  is  difierent  when  obligations  remain  personal. 
A  marriage-contract,  standing  in  nudisjinibus  contractus^  may  be  given  up  or 
destroyed:  Who  is  entitled  to  dbmplain?  There  are  no  children  existing. 
The  complainer  here  is  the  heir  of  the  husband :  How  can  he  have  any  ground 
of  challenge  ?  Can  he  say  that  the  husband  tortiously  destroyed  the  marriage- 
contract  ?  [He  quoted  the  case  of  Campbell  of  Shawfield,']  The  case  comes  to 
this,— Has  the  pursuer  proved  that  the  marriage-contract  was  tortiously  de- 
stroyed, or  lost  casuforivito  f  The  former  is  not  ofiered  to  be  proved,  and  the 
latter  is  not  proved.  We  must  take  Kircaldie's  evidence  as  it  stands  :  We  can- 
not reject  one  part  of  it  while  we  admit  the  other. 
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JusTiCB-ClERK.  I  see  here  an  en^ra  'Voluntas  in  the  husband  to  provide  for  his 
wife  in  a  more  ample  manner  than  bad  been  done  by  the  marriage-contract.  My 
only  difficulty  lay  in  this,  how  far  Kircaldie,  being  the  trustee  and  custodier  of  th^ 
deed,  had  a  power  to  cancel  it  while  bisdaughter^  and  her  possible  issue,  had 
an  interest  in  it  ?  It  is  certain  that,  by  cancelling  it,  he  put  them  in  the  power 
of  the  husband. 

EsKGROYE.  I  had  the  sanie  difficulty.  At  the  same  time  I  could  not  go 
the  length  of  saying  that,  in  no  case,  a  marriage-contract  may  be  destroyed. 
Had  the  widow  thought  it  of  moment,  and  for  her  interest,  to  resort  to  her.  con? 
ventional  provisions,  she  might  have  proved  the  tenor  of  the  marriage-contract. 
But  that  isjtis  tertii  to  the  pursuer.  The  widow  not  only  acquiesces  in  the 
cancellation,  but  she  also  homologates  it.  The  pursuer  may  have  an  interest 
consequential^  but  he  has  no  right.  But,  supposing  that  he  had  an  interest,  I 
answer,. that  the  heir  is  bound  by  the  act  oi  the  predecessor  \  and  I  think  it  is 
proved  that  the  predecessor  consented  to  the  cancellation. 

Hailes.  It  has  been  said, '  in  the  course  of  the  pleading,  that  there  i^  no- 
thing improper  inputting  an  end  to  a  marriage  contract  by  the  act  of*  throwing 
it  into  the  fire.  This  ought  not  Xo  have  been  said,  for  the  method  was  not 
only  uncommon  but  hazardous  and  wrong.  No  man  ought  to  step  out  of  the 
common  road  of  business.  A  short  memorandum  or  docquet  subjoined  to  the 
deed  would  have  saved  all  this  trouble  to  the  parties  and  to  the  Court. 

On  the  21st  July,  "  The  Lords,  having  considered  the  special  circumstances 
of  this  case,  dismissed  the  action,  and  assoilyied/' 

Act.  G.  Ferguson,  Hay  Campbell.    Act.  H.  Erskine,  R.  Dundas. 

Hearing  on  proof. 


1787.    July  25.         John  Ramsay  against  James  Lister. 

ARRESTMENT. 

A  prior  arrester,  who  entered  his  claim  before  a  decree  of  forthcoming  was  extracted,  pre- 
ferred to  a  posterior  arrester,  who  brought  the  jMrocess,  although  the  former,  f^r 
arresting,  had  not  proceeded  in  his  diligence  for  three  years. 

IFac.  Coll  IX.  531  j  Diet.  824.] 

Braxfield.  It  is  nothing  to  the  purpose  what  is  said  concerning  the  quin- 
quennial prescription.  An  arrester,  if  in  mora^  cannot  stop  the  eflFect  of  an- 
other man's  forthcoming.  If  a  decreet  of  forthcoming  is  obtained,  then  the 
first  arrestment  must  be  preferred. . 

EsKGROVE.  The  multiplepoinding  was  in  Court.  This  stopped  preference 
by  forthcoming. 

On  the  25th  July  1787,  ^«  The  Lords,  in  reisipect  of  the  mora  on  the  part  of 
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John  Ramny  in  prosecotiiiff  a  fortbooming  upon  bis  anmtmeatt  Ibnfid  tbe  in- 
terest produced  tor  James  Lister  preferable  }*'  adhering  to  the  interlocutor  of 
Lord  Alva. 
For  Ramsayi 


1787.    Auguit  8.    David  Ross  of  Akkebtille  and  Otreks  agmmt  Wa.LUH 

Ross  MuMBO  of  Nbwmobb  and  his  CuoiTms. 

INHIBmOR. 

Inhibition  not  competent  to  render  eflRMstoal,  againgt  erediton,  a  deed  bv  whicb  a  penon 
obliges  bimseli^  in  finronr  of  otheTs,  not  to  sell  or  fanpignorate-bisiaadii  nortorcontnct 
debt  by  'wfaieb  they  nay  be  hardened. 

IJDiet.  7OIOJ 

Braxfield.  An.  inhibition  does  not  give  a  right ;  it  only  secures  a  right 
Sir  Thomas. Hope  thought  otherwise,  but  no  lawyer  has  adopted  his  opinion.  In 
the  case  of  the  Heirs  qf  JBarkolm  and  Dewar  jqf  Vogrie^  an  inhibition  on  an 
obligation  to  entail  was  found  not  valid  against  creditors.  Hence  I  conclude 
that  the  deed  1765  is  not  effectual.  Neither  is  the  deed  I774  e£fectual ;  ior, 
by  that  deed,  Newmore  had  a  reversionary  right,  which  may  be  affected  by  his 
creditors.  But,  as  to  the  deed  1777>  there  is  no  ground  of  challenge  proved 
against  it  at  the  instance*  of  Newm<Mrej  and  the  creditors  who  contracted  after 
the  date  of  that  deed  cannot  object. 

EsKGROVE.  Before  the  Act  1685,  lawyers  were  very  desirous  of  tying  up 
estates }  but  they  were  at  a  loss  to  accomplish  their  purpose.  The  first  dim- 
culty  that  struck  them  was.  How  the  interest  of  creditors  could  be  provided  for  ? 
This  induced  Sir  Thomas  Hope  to  propose  an  inhibition  as  a  public  notice. 
But  I  consider  the  Act  1685  as  excluding  every  mode  of  effectual  entails  odier 
than  those  sanctified  bv  that  act.  The  deed  1765  is  not  in  terms  of  a. legal 
enJail.  lalso  agree  with  Lord  Braxfield  as  ^tOr  the. deed  1774v  rand  also  as  to 
the  third  point  respecting  the  deed  1777*  <AaI>kMriBfife  m^bt  h«ra  .made  a 
present  of  his  estate,  or  given  it  to  his  heirs,  he  might  do  the  same,  by  means 
of  trustees,  for  the  behoof  of  the  heirs,  and  no  posterior  creditor  has  right  to 
aomplain. 

MoNBODDO.  By  the  Act  1685  no  man  can  put  his  estate  out  of  commerce, 
and  at  the  same  time  retain  the  fee.  But  the  deed  1777  is  ^ne  which  tbe  law 
cannot  prevent ;  for  Nerwrnwe  gives  up  every  right  of  fee,  and  restricts  him- 
self to  a  liferent 

Justice-Clerk.  I  was  alarmed  at  seeing  it  aigued,  that,  uoder  the  form  of 
a  contract  for  an  imaginary  qtdd  pro  guo^  an  inhibittoa  could  prevent  the  bur- 
dening of  an  estate  with  debt  This  is  adverse  to  the  Act  lo85»  and  also  to 
the  decisions  in  the  cases  ofJB^rMmmidof.Bfysan. 
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On  the  8th  August  1787,  "  The  Lords,  in  respect  that,  by  the  deed  1777, 
Munro  of  Newmore  was  habilely  denuded,  sustained  the  reasons  of  reduction 
of  the  debts  contracted  posterior  to  the  date  of  that  deed/' 

Act.  Adam  Rolland,  &c.    AU:  R.  Biair,  &c. 

Reporter^  Henderland. 


1787.    August  9.    RicHABD  HoTCBxia  against  James  Etbe. 

poiNDma 

Act  8OU1  Geo.  XL  c.  46.    A  poinding,  commenoed  within  the  head  burgh  of  a  shire,  must 

be  comj^eted  at  the  market-eroes  of  the  burgh. 

IFae.  CoU.  IX.  S33 ;  Diet.  10,542.] 

Hailbs.  Messragers  ought  to  be  kept  within  the  exact  line  of  their  duty, 
from  which,  in  our  a&y%  they  have  a  strange  propensity  to  depart  The  pre* 
tence  for  tenninating,  at  the  market-cross, of  tne  Canongate,  a  poinding  begun 
in  Edinburgh,  is,  that  the  new  bridge  was  not  accessible  at  the  time  for  carts. 
But,  Ist^  Uow  does  it  appear  that  poinded  goods  must  be  carried  in  carts  to 
the  market^cross  ?  Qdly^  Can  we  suppose  that  the  magistrates  of  Edinburgh 
would  have  refused*  on  applicatton  made  to  them,  a  temporary  passage  for  the 
carta?  Sd^t  If  the  passage  by  the  Norths  Bridge  was  inaccessible,  why  did 
not  the  carts  gp  by  Leith  Wynd  ?  And,  if  lliat  passage  should  be  found  incon- 
venient,  why  not  by  New  Street  ?  It  is  a  jest  to  say  l^t  that  could  not  be, 
because  New  Street  is  pnvate  propterty^  because,  for  the  time,  it  is  used 
by  the  public,  and  Leith  stages  go  tba«  way  every  d^y.  Hen  the  messei^er 
made  the -apprisement  in  an  obscure  place  as  a  market-cross»  while  it  might 
have  happenedft  aiHi^^Jt  is  said»  did  happen,  that  the  fiienda  of  the  debtor  were 
attending  at  the  market^ross  of  Edinburrii  to  redeem  or  purchase  the  goods. 

PaEsu^NXt  The  statute,  20th  Geo.  II.,  for  the  general  conveniency  of  tiie 
ai^ect,/  allowed  some  Utitude  to  mewiengers ;  and  this  messenger  does,  not 
seem  to  have  gone  heiytmd  those  powers. 

Es^oaoYB.  :  I  ado^t  that  messengers  have  a  latitude  by  the  jurisdiction  act ; 
but  I  do  not  see  that  they  have  any  power  to  begin  a  poinding  in  one  territory 
and  complete  it  in lan^her. 

On  the  9^  August  1787,  '^  The  Lords,  in  respect  that  the  poinding  was 
commenced  wildiin^  the  roysJ,  burgh  of  Edinburgh,  found  that  it  ought  to  have 
been  completed  within  the  same  burgh,  and  remitted  to  the  Ordinary  to  pro* 
ceed  accordingly ;"  varying  the  interlocutor  of  Lord  Swinton. 

For  Eyre,?r^Alexander  Fcaaer  Tytler.    Alt.  H.  Erskine. 
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1787.    November  15.    John  Hay  Balfour  of  LetSi  &c.  against  Miss  Hen. 

RiETTA  Scott  and  her  Curators. 

COLLATION. 

Heirs,  whether  oHoqui  successuri  or  not,,  and  whether  ab  ifUestato  orpravisione  homim^  most 

collate,  in  order  to  claim  any  share  of  the  moveable  Buccession. 
An  heir  is  not  bound  to  collate  heritage  in  Scotland  on  account  of  succeeding  to  ezeeutry 

funds  of  the  predecessor  in  a  foreign  country., 

[Fac.  Coll  X.  1,  No  I.  j  Diet.  2370.] 

Braxfield.  The  first  question  is  as  to  the  Scottish  executry,  whether  colla* 
tion  takes  place  among  collateral  ?  I  do  not  think  that  the  law  ever  made  any 
distinction  between  direct  and  collateral  succession.  We  cannot  always  dis- 
cover the  reasons  of  introducing  particular  regulations  into  the  law.  Collation 
seems  to  go  on  the  supposition  that  the  defunct  meant  to  provide  for  all  his 
successors  equally  near  in  kin.  The  second  question  is,  whetner  Miss  Scott  is 
obliged  to  collate,  being  an  heir  of  provision  ?  Miss  Scott  is  heir  of  investiture. 
When  a  man  conveys  part  of  his  estate  to  the  heir,  that  heir  takes  by  special 
deed,  and  he  is  not  bound  to  collate.  But  here  Scotstarvet  executed  no  deed ; 
and  Miss  Scot  can  take  nothing  by  him. 

Eskgrove.  I  am  clear  as  to  the  first  question.  As  to  the  second,  every  man 
possessed  of  an  estate  may  regulate  his  succession.  If  he  does  not,  it  is  pre- 
sumed that  he  meant  to  let  it  go  according  to  the  regulation  of  the  law.  If  he 
gives  part  of  it  to  a  next  in  kin,  it  is  understood  as  a  gift,  which  will  not  de- 
prive the  heir  of  his  intestate  part  of  the  succession.  There  is  a  difference  in 
the  case  of  prurvcpno  hizn:(t%taits,  where  ttie  heir  is  certain,  as  the  eldest  son ; 
but  a  daughter  is  never  heir  until  the  death  of  the  father,  for  she  may,  at  the 
last  moment  of  his  life,  be  excluded  by  a  male  heir.  There  is  no  presumption 
that  Scotstarvet  meant  to  deviate  from  the  legal  succession.  He  suffered  Miss 
Scot  to  take  according  to  it,  that  is,  the  whole  heritable  subjects,  and  no  part  of 
the  moveables,  unless  upon  collation.  It  is  no  answer,^  that  she  cannot  com- 
ply with  the  condition  of  the  law  by  collating :  that  is  no  argument.  If  she 
does  not  choose  to  hold  by  the  heritable  estate,  she  may  be  received  to  a  share 
of  the  moveables 

MoNBODDo.  Were  I  to  make  law,  I  should  follow  the  rule  of  the  Roman 
law,  and  limit  collation  to  the  direct  succession.  As  to  the  second  point,  had 
the  last  Scotstarvet  given  Miss  Scott  the  whole  estate,  when  she  was  only  en- 
titled to  a  third,  I  should  have  thought  that  she  would  not  have  been- bound 
to  collate.     That,  however,  is  not  the  case  here. 

Justice-Clerk.  I  doubt  as  to  the  second  point.  The  eldest  son  is  alioqui 
€uccessurus  at  any  rate,  and  he  must  collate ;  but  Miss  Scot  was  not  aUoqui 
successura  from  the  beginning,  and  therefore  I  hesitate  in  equiparating  this  case 
to  that  of  a  proeceptio  hcereditatis.    Collation  is  a  creature  of  the  law,   obliging 
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one  to  throw  ioto  the  mass  whatever  he  gets  by  the  law,  but  not  what  is  ac- 
quired by  deed. 

MoNBODDo.  Had  the  moveables  belonged  to  old  Scotstarvet  I  should  have 
been  of  the  Justice-Clerk's  opinion ;  but  here  the  question  is  as  to  Uie  move- 
ables of  the  late  Scotstarvet. 

EsKGROVE.  Miss  Scot  takes  as  heir  to  the  person  to  whom  the  moveables 
belonged,  and  therefore  she  must  collate. 

Braxfield.'  If  the  late  Scotstarvet  had  not  been  infeft,  the  case  would 
have  been  different  Here  Miss  Scot  takes  by  the  act  of  the  law.  Colla* 
tion  has  place  in  collateral  succession ;  and  Miss  Scot  cannot  draw  a  share 
of  the  moveables  without  collating.  As  to  the  English  funds,  even  supposing 
the  case  of  Brown  of  Braid  to  have  been  rightly  judged,  the  succession  must 
be  by  the  law  of  England,  for  Scotstarvet  resicM-  in  England.  Locus  ori^hus 
is  nothing :  you  must  go  to  the  court  of  law  of  that  country  where  the  rands 
are. 

EsKGRovE.  I  have  great  respect  for  the  opinion  of  Lord  Hardwicke ;  but  I 
still  adhere  to  the  opinions  of  this  Court  in  the  cases  of  Ekkerson  and  Hen^ 
derson.  Scotstarvet  had  2i  forum  in  Scotland,  but  his  domicile  was  in  England  : 
so  even  the  case  of  Brown  does  not  contradict  my  opinion* 

SwTNTON  thought  that  Lord  Hardwicke's  opinion  was  misunderstood. 

DuNsiNNAK  thought  that  the  question  was.  What  effect  should  Miss  Scot's 
taking  the  English  ninds  have  upon  the  right  to  the  estate  in  Scotland  ? 

On  the  15th  November  1787>  "  The  Lords  found  that  Miss  Scott  could  not 
take  the  moveables  in  Scotland  without  collating,  and  found  that  the  succession 
as  to  the  English  funds  must  be  determined  in  England.*' 

For  Miss  Scott, — ^J.  M*Laurin.     Alt.  R.  Blair. 

Reporter  J  Justice-Clerk. 


1787.      November  16.      Robert  Carmichael  and  Messrs.  Stirlings  against 

Sir  James  Colquhoun. 

PART  AND  PERTINENT. 

The  right  of  trout  fiihing  undeTstood  as  conveyed  under  the  description  of  part  and  perti- 
nent, but  may  be  expressly  reserved  from  the  grant,  or  transferred  to  a  third  party. 

IFac.  CoU.  X.  10 ;  Die/.  9644.] 

Justigg-Clbrk.  Salmon  fishings  require  grants:  trout  fishines  go  along 
ixrith  a  grant  of  the  lands  as  part  and  pertinent  It  has  been  said  that  trouts 
vrere  re«  nuUius.  In  one  sense  they  may  be  said  etdere  oceupanti  ;  for,  if  I 
have  a  right  to  lands,  it  does  not  follow  mat  I  have  a  ri^t  to  trouts  swimming 
in  the  river ;  but  I  luive  a  right  to  take  and  kill  theoL  Thia  right  may  be  re- 
aouDced)  or  it  may  be  acquired  by  others    Xke  Crowsu  haa  no  right  to  trout 

6P 
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fishings  any  more  than  it  has  to  hunting  or  fowling*  The  clauset  aliorum  pU^ 
ciumf  is  unmeaning.  It  could  give  no  right  which  would  not  have  attended 
property  although  not  expressed.  The  salmon  fishing,  however,  must  be  pre- 
served, and,  together  with  salmon,  he  may  catch  trout.  In  close  time  Sir 
James  Colquhoun  could  not  catch  trout  \  but  the  difficulty  lies  here,  bow  to 
accommodate  the  right  of  the  parties  so  as  not  to  interfere  with  the  salmon- 
fishing. 

MoNBODDO.  I  know  nothing  in  this  country  which  is  res  nullius  excepting 
the  air.  Every  man  may  use  that^  but  few  do.  I  cannot  understand  a  grant 
aliorum  piscium  to  mean  nothing.  The  question  is,  whether  Sir  James  Col- 
quhoun has  acquired  a  right  to  the  fishing  of  trouts  or  lost  it  ?  or  whether  an- 
other has  acquired  it  ?  In  bums  there  may  be  a  right,  as  part  and  pertinent : 
not  so  in  rivers ;  there  must  there  be  a  grant. 

Henderlano.  The  Crown  has  an  universal  right  in  land  and  in  water; 
and,  in  making  grants,  it  may  reserve  the  fishings  or  convey  them.  If  Mr 
Stirling  or  his  authors  have  possessed  trout  fishings,  the  right  will  be  good,  if 
Sir  James  Colquhoun  has  only  fished  for  trout  at  particular  times,  he  can  go  no 
farther :  if  he  has  exercised  it  at  all  times,  he  has  preserved  his  right. 

SwiNTON.     Fishing  is  res  nullius.    The  right  of  fishing  is  properly  by  grant 

EsKOROVE.  Lands  and  fishings  are  understood  to  be  the  right  or  the  Crown 
originally.  Grants  from  the  Crown  cum  piscationibus  carry  nothing,  unless 
explained  by  possession.  Such  a  grant  might  imply  that  the  Crown  was  not 
to  resume  it.  The  Crown  might  interrupt  the  fishing  of  salmon  without  grant ; 
but  a  subject,  having  a  right,  cannot  interrupt  beyond  the  limits  of  his  own 
grant.  Heritors  may  fish  trouts  ex  adverso  of  their  own  lands,  but  I  doubt 
whether  they  can  interrupt  those  who  may  choose  to  fish  from  a  boat.  When- 
ever a  man  can  exclude  another  from  a  bank,  he  may  so  far  exclude  him  from 
fishing.  If  Sir  James  Colquhoun  has  been  in  possession  of  the  fishing  of  trouts, 
he  may  maintain  his  right. 

President.  In  salmon-fishings  the  Crown  may  grant  the  privilege  of  draw- 
ing nets  on  a  neighbour's  banks ;  but  I  never  heard  of  such  a  privilege  in 
ti*out-fishings.  Sir  James  Colquhoun  has  a  clear  right  as  to  salmon-fishings, 
and  to  such  fish  as  may  be  caught  along  with  the  salmon.  The  other  heritors  may 
fish  es  adverso  of  their  grounds,  but  so  as  not  to  hurt  the  salmon-fishings. 

Braxfield.  The  exclusive  right  as  to  salmon-fishing  is  in  Sir  James  Col- 
quhoun. As  to  trout-fishing,  from  the  nature  of  property,  the  heritor  ex  ad- 
verso has  that  right ;  and  no  person  can  do  any  thing  to  interrupt  it.  Fishin£;s 
may  be  separated  from  lands :  then  the  Crown  will  have  a  right  to  all  fishings. 
But  if  the  Crown  feus  out,  either  cum  piscationibus  or  with  parts  and  pertinents, 
this  will  carry  inferior  fishings.  A  grant  aliorum  piscium  may  be  elfectual  by 
prescription,  which  is  good  in  a  grant  a  non  domino  as  well  as  a  vera  domino. 
Mr  Carmichael  has  his  right  from  the  authors  of  Sir  James  Colquhoun  :  his 
right  is  to  trout-fishings  exclusively.  As  to  Messrs  Stirlings,  the  disposition 
to  them  with  parts  and  pertinents  will  carry  trout-fishing.  Sir  James  Col- 
quhoun might  have  acquired  a  right  to  trout-fishing  by  prescription  ;  but  he 
has  not.  He  has  been  wont  to  catch  trouts,  but  not  to  exercise  a  trout^fishing : 
he  is  not  entitled  to  catch  trouts  with  a  net  appropriated  to  that  purpose. 

On  the  l6th  November  I7879  '*  The  Lords,  in  respect  that  oir  James  CoU 
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quhoun's  right  to  the  salmon-fishings  is  not  disputed  in  this  cause,  found  that 
he  has  right  to  the  salmon-fishing  in  the  river  Leven,  where  it  runs  through 
the  property  of  the  pursuers:  found  that  the  pursuers  have  a  right  to  fish 
trouts  opposite  to  their  respective  properties,  with  trout-rods  or  hand-nets,  but 
not  with  net  or  coble,  or  in  any  other  way  that  may  be  prejudicial  to  the 
salmon-fishing  belonging  to  Sir  James  Colquhoun."  And,  5th  December  1787f 
they  **  adhered,  excepting  as  to  hand-nets,'*  as  to  which  they  appointed  the 
petition  to  be  seen  :  so  that  the  general  point  is  fixed. 

Act.  J.  Morthland,  H.  Erskine,  Hay  Campbell.  AlL  Wm.  Baillie,  G.  Fer- 
guson, R.  Dundas. 

Reporter,  Braxfield.  , 


1787.    November  I7.    David,  &c.  Archibalds  against  Marion  Marshall. 

WRIT— ACT  1579,  G  80—1681,  C.  6. 

A  witness  being  deogned  in  a  deed  by  a  familiar  appellation,  and  subscribing  in  his  proper 

one,  vacates  the  deed. 

IFac.  CoU.  X.  8  j  Diet.  16,907.] 

Hailes.  Here  we  have  a  proof  of  the  supinp  carelessness  of  men  of  business. 
Witnesses  ought  to  subscribe  before  the  testing  clause  is  filled  up.  How  could 
a  writer,  with  his  eyes  open,  certify  that  Hillock  subscribed  as  a  witness  while 
no  such  subscription  appeared.  It  is  in  vain  to  say  that  this  man  had  two 
namesp  Hill  and  Hillock.  By  the  same  argument  Little  and  Littler,  Smeal  and 
Smeallie^  Rosse  and  Rose,  may  be  the  same  names,  because  they  resemble  each 
other.  It  is  also  said  that  Hill  is  the  name,  and  Hillock  a  diminutive.  But  mark 
the  consequences  :  a  man  may  sign  Alexander  and  be  aptly  designed  Sandie : 
so  William  and  Willie  ;  Rickard  and  Dick  ;  Robert,  Rob,  and  Robin  ;  Edmund, 
Nun  ;  Francis,  Frank  ;  Tkomas,  Tom,  Sec.  Hence  we  shall  have  the  following 
accurate  designation:  JDr  William  Tkomas,  advocate  in  Aberdeen;  WUUam 
Tkom,  witness:  George  Alexander,  writer  in  Edinburgh;  George  Sandie, 
witness:  PkUip  Frank,  Esq.,  late  one  of  the  Supreme  Council  at  Calcutta ; 
Philip  Francis,  witness. — Such  instances  are  numberless. 

Braxfield.  The  Act  1 681  is  a  wise  one :  since  that  time  no  condescendence 
has  been  allowed  to  supply  nullities. 

President.  In  the  case,  Duke  qf  Douglas  against  Tke  Creditors  qf  Little* 
ffUl,  the  defect  was  found  suppliable,  and  supplied :  tkat  however  related  to  a 
deed  executed  before  the  Act  1681. 

On  the  17th  November  I787,  "  The  Lords  sustained  the  objection  ;*'  and,  4th 
"December,  adhered. 

Act.  6.  Wallace.    Alt.  Alex.  Abercrombie. 
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1787.    November  S4.    Jamss  Lbslie  agiunsi  Jo^N  Scot. 


FOREIGN. 

An  assignee  ander  an  English  ccunmission  of  bankraptcy,  by  obtaining  decree  in  absence 
against  a  debtor  of  the  bankrupt,  divests  him  of  the  jus  crediti^  and  renders  every  pos- 
terior arrestment  ineffectual. 

IFac.  CoU.  X.  14 ;  Dkt.  4562.] 

MoNBODDO.  If  I  should  consider  this  assignment  as  a  trust  by  the  debtor  for 
behoof  of  his  creditors,  this  would  not  hinder  any  other  creditor  from  doing  di- 
ligence even  if  the  trustee  had  recovered  a  judgnoent :  still,  while  the  subject  was 
in  medioj  any  creditor  might  step  in  and  claim.  But  the  late  decisions  have  gone 
so  far  that  we  cannot  turn  back  from  them.  The  English  assignee  has  been 
allowed  to  compear  and  compete :  he  has  taken  decree,  which  vests  the  subject 
in  him,  and  he  cannot  be  obliged  to  give  up  his  preference. 

Braxpield.  It  is  established  that  nomma  debitorum  do  not  vwt  in  the  as- 
signees :  that,  although  no  right  was  established  in  them,  they  might  compear 
and  compete,  and  then  that  they  might  seek  and  obtain  decrees.  I  doubt  as  to 
the  second  and  third  findings ;  but  1  go  upon  the  supposition  that  they  were 
right.  If  the  assignee  may  compear  and  compete,  and  obtain  payment,  now  far 
is  this  to  go  ? — ^no  farther  than  the  law  of  the  land  allows.  An  arrestment  laid 
on  pendente  processu  was  found  good  against  assignees :  here  the  arrestment 
was  laid  on  three  days  before  extract  of  a  decreet  in  absence.  Were  the  decreet 
held  good,  this  would  be  giving  an  extraordinary  effect  to  a  decree  in  absence, 
especially  when  the  creditor  of  Mitchell  was  no  party  to  it  Had  the  debtor 
paid  the  money  there  would  have  been  an  end  of  the  matter ;  for  arrestment 
carries  nothing  when  there  is  no  debt.  While  the  subject  is  in  medio  a  decreet  in 
absence  carries  nothing.  If  a  trustee,  by  the  act  of  the  proprietor,  could  not  have 
had  a  stronger  right,  how  can  the  trustee  of  the  chancellor?  No  creditor  is 
bound  to  submit  to  the  management  of  any  trustee :  he  is  entitled  to  affect  the 
subjects  by  the  law  of  the  country. 

Justice-Clerk.  It  has  long  been  the  view  of  the  English  to  make  the  dis- 
tribution of  a  bankrupt's  estate  even  and  equitable.  Our  law  was  later  in  adopt- 
ing this  idea ;  but  it  has  been  adopted  by  two  successive  bankrupt  statutes ; 
still,  however,  it  is  in  the  power  of  a  Scots  creditor  to  attach  the  subjects  of  his 
debtor  and  disappoint  the  English  creditors.  Durum  est ;  but  I  will  not  take 
upon  me  to  alter  the  law  from  analogy :  this,  however,  should  lead  us  not  to 
deprive  the  English  creditors  of  any  equitable  privilege  which  the  Court  has, 
by  its  decisions,  given  to  them.  Does  a  statute  of  bankruptcy  give  right  to  ef- 
fects in  Scotland  ?  No :  but  the  assignee,  under  such  statute,  has  right  to  ap- 
pear and  compete ;  he  has  a  right  of  action.  What  is  the  import  of  all  this  ?  Is  it 
possible  that  this  does  not  imply,  that  the  assignee  may  not  pui^sue  as  suchj,  in 
order  to  have  the  right  of  the  common  debtor  in  Scotland  established  in  him : 
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in  this  case,  the  assignee  obtained  decreet  against  the  debtor  of  the  common 
debtor,  decerning  to  pay  to  him  as  assignee.  It  is  said,  that  arrestment  was 
used  three  days  before  the  extract  of  that  decreet;  but  the  decreet  was 
obtained  long  before ;  and  a  decree,  having  been  once  obtained,  may  be 
extracted  quandoctmquet  and  it  will  draw  back  to  its  date.  When  the  ar« 
restment  was  used,  the  debtor  had  nothing  in  his  hands;  for,  from  the  date  of 
the  decreet,  whatever  he  had  was  legally  transferred.  If  thq  assignee  had  no 
right,  then  payment  fairly  made  to  him  by  Ferguson,  the  debtor  of  the  common 
debtor,  was  indebite  solutumt  and  might  have  been  re-demanded :  this  is  not 
said,  but  it  is  the  consequence  of  the  argument.  I  shall  have  no  hand  in  weak- 
ening the  bankrupt  laws  either  of  England  or  of  Scotland. 

President.  In  the  case  of  the  Creditors  of  Balgair,  1  was  a^inst  the  judg- 
ment ;  then  there  came  in  the  distinction,  allowing  the  English  assignee  **  to 
compear  and  compete."  I  thought  that  there  was  a  contradiction  between  the 
decisions :  if  a  ipan  has  a  right  *Ho  compear  and  compete,'*  he  may  come'  and 
crave  a  judgment ;  here  he  got  it,  and  without  any  objection  :  the  extract  will 
draw  back  to  the  date  of  the  decreet. 

EsKGROVE.  My  judgment  went  upon  what  I  understood  to  have  been  the 
determinatipn  of  the  Court  in  former  cases.  There  is  nothing  so  hurtful  as  the 
varying  of  decisions.  [He  supported  his  judgment  at  great  Jength,  as  his  wont 
is,  and  with  considerable  warmth.] 

Henderland.  The  English  assignee  has  been  found  to  have  a  right  "  to  ap- 
pear and  compete.*'  Had  I  been  on  the  bench  at  that  time  I  should  have  doubted 
in  so  finding,  oecause  I  do  not  see  its  principle  or  its  necessity ;  besides,  I  think 
that  no  comitas  or  comjplaisance  should  be  allowed,  to  the  prejudice  of  the  law 
of  one's  country :  in  this  case  the  assignee  did  not  constitute  his  debt  by  the 
form  of  this  country ;  a  man  may  have  a  title  to  compete,  and  yet  be  may  go 
the  wrong  way  to  work.  There  is  no  decision  of  this  Court  which  says  that  the 
diligence  of  a  lawful  creditor,  according  to  the  law  of  this  ;:ountry,  is  to  be  post- 
poned to  diligence  carried  on  without  attention  to  that  law.  The  decreet  in 
absence  was  not  in  a  competition,  and  I  canpot  consider  it  2^  jus  in  re :  if  the  ques- 
tion had  been  as  to  moveables,  another  creditor,  having  parata  executio,  might 
have  poinded^  because  he  had  jus  in  re. 

On  the  24th  November  17B7,  "  The  Lords  preferred  the  assignees,  under  the 
statute  of  bankruptcy  ;"  adhering  to  the  interlocutor  of  Lord  Eskgrove. 

Act.  B.  M^Leod,  Advocate.    Alt.  A.  M^Connocbie,  R.  Blair. 

Hearing  in  presence. 

Diss.  Braxfield,  Henderland,  Hailes,  Dunsinnan. 

Non  liquet,  Rockville,  (who  had  not  heard  the  whole  of  tbe  debate.) 


fF^ 
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1787.  December  7.  David  Clark  against  Alexander  JoHmroN  and  Willum 

Scot. 

PRISONER. 

How  far  a  person  imprieoned  for  noopayment  of  a  fine  to  the  private  party  and  to  the 

public  prosecutor,  is  entitlea  to  the  benefit  of  the  Act  of  Grace. 

IFaculiy  Collection,  X.  18  ;  Dictionary,  11,818.] 

Justice-Clerk.  Here  there  is  a  fine  to  the  private  party ;  this  is  for 
damages,  and  is  a  civil  debt :  how  can  the  party  be  refused  aliment  on  such  a 
debt. 

Henderland.  a  fine  ought  not  to  have  been  imposed  when  the  party  was 
not  able  to  pay.  The  judgment  was  wrong.  I  do  not  see  how  the  county 
ought  to  pay  aliment  in  conseauence  of  so  wrong  a  judgment,  f  He  did  not 
advert  that  no  cognisance  could  be  taken  as  to  the  merits  of  the  judgment,  for 
they  were  not  before  the  Court.  The  only  question  was  as  to  the  efiect  of  that 
judgment.] 

Justice-Clerk.  I  spoke  only  as  to  the  consequences  of  a  fine  in  name  of 
damages  to  the  private  party.  Sut  fine  for  delict ;  I  can  make  no  distinction 
between  a  procurator-fiscal  and  the  king's  advocate.  Suppose  the  king's  advo- 
cate were  to  pursue,  and  a  fine  to  be  imposed,  with  imprisonment  until  payment, 
would  he  be  obliged  to  aliment  the  criminal  ?  The  law  will  not  require  this ; 
and  the  case  does  not  fall  within  the  statute  I696.  It  is  asked,  '^  Must  then  the 
man  starve  ?"  God  forbid  ;  he  must  be  alimented,  either  by  the  burgh  or  the 
county.  The  burden  must  lie  where  it  did  before  the  Act  I696,  which  has  not 
provided  for  this  case. 

EsKGROVE.  Decisions  are  various  and  hardly  reconcilable.  The  fine  given 
as  damages  to  the  private  party  may  be  considered  as  a  private  debt ;  the  Act 
1696  contrasts  what  is  due  to  an  individual,  and  what  is  due  to  the  public.  An 
individual  is  not  bound  to  commit  for  damages  any  more  than  for  a  private  debt. 
But  this  does  not  apply  to  the  procurator-fiscal. 

Braxfield.  The  case  of  M* Lesley  in  1738  is  in  point ;  but  I  doubt  as  to 
the  principles  of  that  decision.  There  is  no  such  thing  in  the  law  of  Scotland 
as  the  starving  of  a  criminal.  Before  the  Act  1 696,  the  boroughs  and  counties 
were  liable  for  the  aliment  of  persons  committed  on  account  ofdebts^  as  well  as 
of  delicts.  The  prisoner  was  considered  as  a  rebel,  and  could  not  be  freed  with- 
out letters  of  relaxation.  But  the  Act  of  Parliament  thought  this  was  unrea- 
sonable, and  provided  a  remedy  for  the  borough.  When  a  man  is  imprisoned, 
convicted,  and  then  imprisoned  in  modum  pctnce,  the  boroughs  and  counties  must 
aliment  him  :  but  when  the  fine  is  awarded,  in  name  of  damages,  he  to  whom 
that  is  awarded  must  aliment ;  and  the  same  also  is  the  case  as  to  the  procura- 
tor-fiscal, so  far  as  his  interest  respects  expenses. 
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Justice-Clerk.    This  is  against  the  Act  of  Parliament. 

MoNBODDO.  The  fine  is  a  sum  of  money )  and  he  who  is  entitled  to  receive 
it  must  aliment 

On  the  7th  December  1787f  on  a  Saturday,  with  a  thin  or  weak  bench,  and 
during  the  absence  of  the  Lord  President,  The  Lords  gave  judgment,  in  terms 
of  Lord  Braxfield's  conclusions,  in  opposition  to  every  precedent. 

Reporter^  Alva. 

N.B.  This  was  the  first  time  at  which  I  felt  the  consequence  of  our  being 
deprived  of  the  President.  I  may  live  to  see  many  more  examples  of  the  like 
nature.     Deus  providebit ! 


1787.    December  12.    Archibald  Hamilton  against  John  Wood,  &c. 

HYPOTHEC 
Does  not  take  place  on  Ships  for  repurs,  made  in  home  ports. 

[Faculty  Collection^  X.  65 ;  Dictionary ^  6269.] 

Braxfield.  My  judgment  went  upon  the  supposition,  that  in  practice  there 
was  ^ucb  a  bottomry  right ;  but,  on  principle,  I  think  that  there  ought  to  be 
no  such  lien,  as  tending  to  cramp  trade. 

EsKGROVE.  The  practice  of  the  Court  of  Admiralty  has  gone  otherwise : 
this  was  founded  partly  on  the  civil  law,  and  partly  on  a  mistake  as  to  the  sense 
of  Lord  Stair. 

'  Hailes.  The  sense  of  Lord  Stair  was  plainly  misunderstood,  and  so  has  been 
the  sense  of  Mr  Erskine :  both  of  them  speak  oi  foreign  contractions.  I  do 
not  value  the  opinion  of  Scottish  merchants  in  general,  or  of  the  practice  of  the 
merchants  on  the  Clyde  in  particular ;  what  I  look  to  is  the  judgment  of  the 
courts  of  the  greatest  commercial  nation  that  ever  existed,  proceeding  on  gene- 
ral principles  and  practice. 

Justice-Clebk.  We  have  now  clear  evidence  of  the  practice  in  England ; 
and  we  ought  not  to  adopt  and  sanctify  any  hypothesis  contrary  to  that  practice. 

On  the  12th  December  1787f  the  Lords,  "  after  having  heard  the  opinion 
of  Dr  Winne,  found  that  the  furnishers  in  this  case  had  no  preference }"  alter* 
ing  the  interlocutor  of  Lord  Braxfield. 

Act.  Mat  Ross.    Alt.  Ed.  M'Cormick. 
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1788.    January  16.    Geobge  Pickering  against  Thomas  Smith  and  Otbess. 

BANKRUPT. 

An  heritable  bond,  granted  in  security  of  sams  to  be  paid  on  a  cash  account,  found  inefte- 

tual,  except  as  to  payments  made  prior  to  the  infeftment 

[Fac.  Coll.  X.  25  j  Dictionary,  1155,] 

EsKGROVE.  Were  1  to  have  the  power  of  enacting  laws,  I  should  be  willing 
to  support  this  security  ;  for  it  is  not  so  dangerous  as  indefinite  securities ;  but 
if  I  can  read,  the  words  of  the  statute  1696  are  general.  An  obligation  to 
contract  a  debt  is  not  a  debt* 

MoNBODDO.  And  had  I  the  making  of  the  law,  I  should  make  it  just  as  it  is. 
A  conditional  debt  exists  before  the  date  of  the  infeflment,  but  that  is  not  the 
case  here. 

Justice-Clerk.  The  Act  1696  is  an  excellent  statute,  and  I  shall  never  try 
to  limit  it.  The  Act  strikes  against  every  debt  not  existing  at  the  date  of  the 
infeftment ;  this  is  no  new  law, — ^it  goes  upon  feudal  principles  :  for  how  can 
there,  upon  feudal  principles,  be  an  infeftment  in  a  subject  which  did  not  ex- 
ist :  that  would  be  a  shadow  without  a  substance.  The  notion  of  an  infeftment 
on  a  cash-account  is  not  agreeable  to  feudal  principles.  For  example,  infeftment 
is  granted  on  a  cash-account,  and  an  advance  is  made  of  ten  thousand 
pounds ;  next  day  five  thousand  pounds  are  paid,  and  then  the  security  remain- 
ing is  for  five  thousand  pounds ;  then  again  five  thousand  piounds  are  advanced, 
and  then  the  security  remains  for  ten  thousand  pounds ;  eight  thousand  pounds 
are  paid,  and  there  remains  a  security  for  two  thousand  pounds  :  infeftments 
must  not  dance  backward  and  forward  this  way. 

SwiNTON.  When  an  Act  of  Parliament  assigns  a  reason  for  any  enactment, 
and  a  case  occurs  which  does  not  fall  under  that  reason,  judges  may  use  a  lati- 
tude of  interpretation  ;  but  it  is  too  late  to  do  so  in  this  case,  after  the  decisions 
which  have  been  pronouTKred. 

President.  An  interpreter  of  the  laws  must  not  take  such  Kbertiea.  The 
Act  1696  does  not  deviate  from  the  principles  of  the  feudal  law.  In  the  case 
of  Dempster,  that  very  eminent  lawyer.  Lord  Elchies,  differed  from  the  opinion 
of  the  Court,  but  his  doubt  does  not  occur  in  ihis  case ;  there  is  no  specific  ob- 
ligation here  as  there  was  in  that  case,  which  made  Lord  Elchies  hold  that  there 
was  an  antecedent  debt.  Here  there  was  no  obligation  on  the  London  mer- 
chants to  advance  the  whole  money. 

Hailes.  In  the  case,  12th  December  I78O,  Bank  of  Scotland  against  Bank 
ofEnglandf  President  Dundas,  now  no  more,  said  **  there  never  was  a  new  loan; 
had  there  been  such,  the  infeftment  would  not  have  reached  it." 

On  the  l6th  January  I788,  **  The  Lords  sustained  the  reasons  of  reduction.'' 

Act.  H.  Erskine.    Alt.  R.  Blair. 

Reporter^  Stonefield. 
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17&8«    JoMary  17*    Bsatoam  and  GARDimsa  against  Hugh  F^nlat. 

BANKRUPT, 

Geo.  ni.  c.  ld.-^T!iis  Act  proTtdes,  that  a  party  dc^Iroud  to  be  conjoined  in  a  pobding, 
moit  iwmfum  the  poinder  trithin  a  limited  time.  Hie  appearing  in  an  action,  and  pro* 
dnetng  an  interest  fbaud  eqvbralent 

IFac.  Coll.  X.  27  J  Diet.  1250.] 

Justice-Clerk.  It  often  happens  in  multiplepoiodinffs  that  all  parties  hav« 
ing  interest  are  not  called»  but  tnat  such  persons  appear,  clain],  and  are  preferred. 
Id  inferior  courts,  one  arrestee  pursues  a  forthcoming,  and  yet  other  creditors 
appear  and  compete  :  a  summons,  reauired  by  the  statute,  is  still  less  than  a 
juoicial  demand,  which  has  been  maae  here.  AAer  having  made  a  judicial 
demand,  a  summons  would  have  been  superfluous. 

EsKGROVE*  The  first  clause  in  the  statute,  with  resard  to  arrestments,  allows 
the  production  of  an  interest  in  the  forthcoming.  In  a  poinding  there  is  no 
occasion  for  a  forthcoming  ;  it  is  required  that  the  debtor  be  called  :  creditors 
may  produce  their  interests,^— that  is  equivalent  to  a  summons.  In  the  Act  1662 
the  word  cite  is  used ;  and  yet  It  has  been  found  that  a  creditor,  named  in  the 
testament,  may  be  received  witlitn  six  months,  although  never  cited. 

On  the  l7ta  January  1788>  "  The  Lords  repelled  tne  objection/' 

For  Bertram  and  Gardiner,  Wuu  Tait.    AU.  Ed.  M'Cormick. 

iZ^or^^,^  Stonefield. 


i«^H^Mi^tai«tariM*i«*rfh 


1788.    January  22.    Patrick  Allison  against  Margaret  Proudfoot  and 

AnAJtf  LiTSTER. 

TACK. 

IiMdfflal  fitr  NidotMD.  Years  not  to  be  sdieei  without  a  apaeial  autkontj  from  the  landlord. 


IFac.  Con.  X.  29 }  Dfcr.  15,290.] 


/ 


Dreghorn.  I  do  not  see  that  in  a  lease,  or  locatio  conduction  there  is  a 
delectus  vcrsonce.  Ixl  a  lease  of  a  house  there  is  none,  though  there  are  plausible 
reasons  ibr  giving  it ;  neither  is  there  in  lands :  the  delectus  was,  while  a  master 
was»  la  many  instances^  liable  for  his  tenants'  faults :  that  is  not  the  case  now ; 
lind  ft  would  be  wrong  to  maintain  a  maxim,  and  continue  a  practice,,  afier  the 
reason  of  the  one  anaof  the  othec  has  ceased^ 

6  Q 
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Hailes.  Without  entering  into  the  question,  I  must  say,  that  in  tenants 
there  is  a  delectus  persona  in  the  feelings  of  landholders.  A  master,  when  he 
grants  a  lease  to  a  farmer  atod  his  heirs,  has  his  eye  first  on  the  original  tenant, 
but  he  has  also  an  eye  to  the  persons  who  may  probably  be  the  tenant's  heirs  : 
he  cannot  keep  the  tenant  alive,  but  he  has  a  probability  that  the  son  of  a  far- 
mer will  be  a  farmer,  and  industrious  and  intelligent  like  his  predecessor.  Leave 
a  tack  to  go  to  subtenants,  and  no  man  can  guess  who  will  come  next.  Since 
I  sat  on  this  bench  I  have,  in  processes,  met  with  farmers  to  whom  I  would  not 
have  let  my  land  at  double  rent.  Quarrelsome  and  litigious  tenants  may  pay 
their  rent,  but  they  are  nuisances  to  the  landlord  and  to  the  neighbourhood. 
Suppose  a  tenant  of  mine  should  have  this  implied  power  of  subsetting,  he  sub- 
sets to  an  anabaptist  or  independent  teacher,  who  may  be  a  worthy  man,  and  a 
skilful,  and  even  opulent  farmer.  But  his  notions  of  order  do  not  suit  with 
mine :  he  estranges  the  commons  from  their  parish  church,  forms  a  congrega- 
tion, and  turns  my  house  into  a  conventicle :  do  I  not  wish  to  have  a  dekciusper- 
some  so  as  to  be  able  to  keep  out  such  a  subtenant  ?  But  that  can  only  be  done  by 
secluding  subtenants.  Again,  two  great  distillers  take  a  subtack  of  my  grounds; 
they  erect  great  buildings^  form  roads,  make  such  inclosures  as  suit  them,  and 
pay  rent  regularly.  But  an  Act  of  Parliament  comes,  lading  an  additional  duty 
on  home-made  spirits  :  the  great  distillers  decamp,  leaving  me  in  possession  of 
lar^  edifices  which  I  cannot  use,  of  roads  for  which  I  have  no  occasion,  and  of 
inclosures  calculated  for  a  particular  species  of  agriculture  which  a  common 
farmer  would  not  employ  :  is  there  no  dekctus  personep  between  such  men  and 
farmers  and  their  natural  heirs  ?  [This  ima^nary  case  came  to  be  too  truly 
verified  within  a  month,  when  the  great  distillers,  the  Steins  and  Haig,  gave 
way,  and,  in  their  ruin,  drew  a  number  of  little  men  along  with  them.] 

SwiNTOK.  Leases  in  generid  are  for  19  or  21  years.  If  a  lease  be  a  stricti 
juris  contract,  that  puts  an  end  to  the  question.  But  suppose  it  to  be  a-  bona 
Jide  contract,  and  let  us  consider  what  are  the  objects  or  the  parties :  on  the 
part  of  the  landlord  they  are  security^  a  good  rent,  and  a  good  neighbour  :  on 
the  part  of  the  tenant,  a  comfortable  living,  and  a  good  master.  None  of  those 
things  are  so  probably  obtained  in  the  case  of  sub»tenants  as  in  that  of  principal 
tacksmen. 

EsKGROVE.  The  arguments  against  the  validity  of  this  subtack  go  rather  to 
show  what  a  legislature  should  do  than  what  judses  must.  In  the  Roman  law 
there  was  a  power  of  subsetting :  in  our  law  there  was  not.  This  is  to  be 
ascribed  to  the  introduction  of  feudal  principles ;  but,  as  those  principles  reced- 
ed, that  rigid  rule  was  laid  aside :  hence,  formerly  heirs  were  exdu&d,  but  now 
are  admitted  :  hence  legal  assignees  have  been  admitted,  though  for  what  rea- 
son I  know  not.  Voluntary  assignees  are  excluded  still.  Now,  the  master's 
object  is  to  get  the  best  rent,  and  the  t6nant^s  to  secure  a  convenient  possesaion. 
Tacks  are  now  set  up  to  roup :  does  the  master,  on  such  occasion,  show  any 
delectus  persons  f  and  can  he  say  to  the  highest  bidder,  you  shaU  not  have  the 
land,  for  I  do  not  like  your  character,  or  your  face,  or  your  family.  DeHxtus 
personam  is  an  old  bugbear. 

RocKViLLB.  I  have  always  understood  that  tenants  have  no  right  to  grant 
tubtacks  unless  thev  are  permitted.  Stair  and  M'Kenzie  are  clear  as  to  this :  a 
delectus  persame  still  subsists.    For  instance,  I  wish  to  have  an  honei^t  tenant. 
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and  the  tenant  subsets  to  abandoned  snuigglers,  the  bane  of  trade  and  the  ruin 
of  the  country. 

Brazfield,  Ju8TiG£-CLBaK.  Tacks  are  strkti Juris  to  a-  certain  extent ;  but, 
in  some  particulars^  they  are  bonetfidei  ;  being  horut  Jidei,  they  are  to  be  inter- 
preted  secundum  bonum  et  equum*  They  are  stricti  juris  in  our  law,  because 
there  is  a  delectus  persomPf  not  relinquished  unless  so  expressed.  I  should  not 
have  required  the.  opinion  of  Lord  Stair,  &c.  to  satisfy  me  that  a  landhdder  is 
entitled  to  direct  the  management  of  a  farm  which  is  his  property,  and  to  choose 
the  tenant  whom  he  considers  as  the  fittest  man  for  that  purpose :  all  my  plans 
are  blown  up  at  once  by  the  introduction  of  a  troublesome  or  ignorant  subten^ 
int.  It  is  very  true  that  consuetudofacit  legem :  it  may  even  abrogate  statutes, 
and,  consequently,  any  former  use  and  custom  ;  but  here  there  is  no  such  con-  « 
suetudinary  law.  It  is  said  that  the  delectus  persona:  was  introduced  in  feudal 
times  for  the  purpose  of  war,  and  that  is  now  over.  But  tenants  never  were 
meant  to  be  soldiers  \  feuars  were  meant  for  soldiers,  tenants  for  cultivating  the 
ground.  Delectus  persimas  has  more  place  now  than  formerly ;  for  now  rarm- 
ing  has  become  a  science,  whereas,  two  centuries  ago,  all  farmers  were  equally 
ignorant.  Besides,  leases  have  become  longer:  formerly,  a  riineteen  years' lease 
was  considered  as  an  alienation ;  now  almost  every  lease  is  of  that  endurance, 
and  many  of  them  are  of  a  longer.  The  decision  in  Harcarse  is  against  iny 
opinion.  It  is  very  probable  that  that  decision  induced  landholders  to  insert 
the  clause  secluding  subtenants^  which  has  now  become  almost  general.  It  is 
aaid,  ^'  if  there  were  a  delectus  personof^  tacks  would  not  go  to  heirs.^  Answer, 
^*  Formerly  they  did  not ;  but,  from  conveniency,  this  was  altered,  because  a 
tenant  could  not  improve  upon  an  uncertainty."  Liferent  tacks  were  assignable ; 
because  they  were  understood  to  be  somewhat  like  the  constitution  of  a  free- 
hold, in  which  the  tenant  had  a  greater  riffht  than  that  of  one  for  a  term  of 
years.  As  to  the  case  of  Mr  Gillan,  the  decision  was  wrong,  and  good  law^ 
jrers  were  against  it. 

MoNBODDO.  Words,  according  to  the  Roman  law,  ought  to  be  interpreted  so 
as  to  have  some  meaning.  If  subtenants  were  implied,  tnere  would  be  no  occa- 
sion for  saying  any  thing  about  them.  The  landlord  is  in  a  worse  condition  by 
a  subtack  than  by  an  assignation ;  so  if  he  excludes  assignees,  he  must  mean  to 
exclude  subtenants.  The  subtenant  is  not  liable  for  bygones  preceding  the  date 
of  his  right ;  even  the  stocking  on  the  ground,  or  the  fruits,  are  not  hypothe- 
cated beyond  the  rent  payable  by  the  subtenants :  so  that,  in*  effect,  a  partial 
subtack  diminishes  the  right  of  the  landlord.  It  is  said  that  there  is  no  delectus 
persame  in  tenants ;  it  might  as  well  have  been  said  that  there  was  none  in  ser- 
vants. An  improper  tenant,  though  with  a  good  stocking,  will  ruin  himself  and 
his  farm. 

Henderland.  I  think  that  the  lessee  is  not  entitled  to  introduce  a  subten- 
ant. With  respect  to  lands,  there  is  persona:  industria  electa.  A  lease  is  a 
species  of  society,  in  which  there  is  certainly  a  choice :  when  rent  is  paid  in 
grain,  the  industry  of  the  tenant,  in  raising  good  grain,  affects  the  quantum  of  ^ 
the  rent  paid.  It  is  laid  down  in  the  Roman  law  that  a  tenant  may  subset ;  but 
it  is  difficult  to  argue  from  the  practice  of  one  state  to  that  of  another.  It  has 
been  found  with  us,  that  assignees  are  not  admitted  unless  mentioned.    The 
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case^  1747,  was  a  favoarable  one  for  behoof  of  creditora.  A  total  subset  is  eqou 
valent  to  an  assignation. 

Fbesident.    When  this  case  came  before  me  as  Onlinary»  I  went  more  upon 
the  circumstances  of  the  case  than  i^^u  tiie  general  point.   Had  it  not  been  for 
those  circumstances  I  should  hare  taken  the  case  to  rqiort.    When  we  lo^ 
back  into  the  former  state  of  leases  in  this  country,  we  must  be  satisfied  that 
there  is  now  a  species  of  property  in  leases  which,  during  the  more  andent, 
andt  I  may  say,  barbarous  state  of  the  country,  was  unknown.    Before  the  Act 
1449,  brief  of  distress  for  the  landlord's  debt  went  against  the  tenants ;  then 
their  right,  by  another  act,  was  made  real :  still  tacks  did  not  go  to  heirs.  This 
was  altered  without  hesitation :  by  later  practice  a  liferent-tack  may  be  assigned, 
and  yet  a  tack  for  twenty-one  years  is  or  more  value  than  a  liferent  of  any  one 
life.    [This  proceeds  on  a  very  common  error,  the  comparative  estimation  c£  a 
term  of  years.]    Suppose  fil,  when  opposed  to  a  life,  respects  not  one  life,  but, 
perhaps,  20,000  or  30,000  past  lives.   Were  an  individual,  at  the  age  of  twenty^ 
five  or  thirty,  asked  whether  he  chose  to  have  a  pension  of  £100  per  annum, 
for  his  life,  or  for  21  years,  if  he  was  not  deeply  skdled  in  calculation,  he  would 
answer  **  for  life  ;'^  though,  in  truth,  by  so  doing,  he  took  the  odds.  A  hundred 
years  is  said  to  be  nearly  equal  to  a  perpetuity,  and  yet  no  man  but  a  calculator, 
when  buying  a  lease  even  of  two  hundred  years'  endurance,  would  consider  his 
purchase  as  oeing  nearly  equal  to  a  perpetuit]^.     A  lease  devolving  on  a  woman 
was  forfeited  by  the  old  law  when  she  married ;  this  also  was  altered,  and,  I 
think,  upon  sound  principles.    Some  of  your  Lordships  seem  to  hold  it  to  have 
been  a  bad  decision,  but  I  cannot  view  it  in  that  light.    [The  President  rested 
much  on  the  decision  in  Harcarse ;  and  he  admitted,  what  the  Justioe-Qerk 
supposed,  that  the  landlords  in  Scotland,  in  order  to  prevent  the  consequences 
of  that  decision,  introduced  the  clause  excluding  subtenants.]   When  landlords 
mean  to  exclude  subtenants,  they  take  care  to  say  so.    In  the  present  state  of 
the  country,  the  Court  ought  to  encourage  tenants  who  are  bestowing  their  all 
in  improving  the  lands  let  to  them.    Whenever  yon  admit  keirSf  all  notion  of  a 
delectus  personam  ceases. 

On  the  22d  January  I788,  ^^  The  Lords  fbund  the  tenants  barred  from  sub* 
setting;"  altering  the  interlocutor  of  the  Lord  Justioe-CIeik j  [now  Lord 
~     ddent.3 

Act.  A.  Roland.    Alt.  R.  Craigie. 

JXss.  Eskgrove,  Ankerville,  Dreghom,  President. 
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]  788.    February  28.    James  Leslet  agamst  John  Scot. 

FOREIGN. 

An  assigneey  under  an  English  commission  of  bankrupt,  by  obtaining  decree  in  absence 
against  a  debtor  of  the  bankrupt,  divests  him  of  the  jus  crediH^  and  renders  every  pos- 
terior arrestment  ineffidctual. 

\Facultjf  CollectioHf  X*  14 ;  Dictionary,  4,562.] 

JusTic^CXiERK*  There  was  a  blunder  in  the  interlocutor  in  the  cuuie  Thomp- 
son and  Tabor :  the  Court  went  upon  arguments  not  pleaded  at  the  bar,  and 
threw  in  the  clause  of  a  right  to  compear  and  compete  in  ikvour  of  the  assignees 
under  the  statute  of  bankruptcy :  how  would  the  Court  of  King^s  Bench  receive 
a  like  sort  of  interest,  if  produced  by  our  factor  on  a  sequestration,  in  terms  of 
the  Act  1772.  The  Court,  in  the  case  of  Thompson  and  Tabor,  although  they 
found  tJiat  the  assignees  had  a  right  to  compear  and  compete,  yet  thev  after- 
wards preferred  arrestments  used  pendente  processiu  I  did  not  like  the  decision 
then,  but  I  must  take  it  as  it  stands,  and  as  it  was  explained*  The  decreet  in 
absence  might  have  been  opened  at  any  time»  by  a  representation,  and  it  was 
opened  by  a  suspension.  I  see  no.  law  nor  expediency  lor  sending  tibe  creditors 
to  an  English  court. 

EsKGROv^.  Here  there  is  an  attempt  to  undo  what  has  been  formerly  done 
by  the  Court  I  do  not  believe  that  the  En^ish  court  would  deny  effect  to  our 
statutes  of  bankruptcy.  The  bankrupt  here  surrendered  the  very  debt  Uk  nues* 
tion  f  and»  by  that  means,  Lesley  got  informatiQn  of  ito  ejcistencet  and  lain  on 
arrestment ;  the  right  of  the  assignee  was  intimated  judicially  and  extrajudi* 
cially  to  the  debtor.  In  the  latter  case  of  Thompson  and  Tabofi  the  Court 
preferred  the  arresters,  not  on  that  footing,  but  on  the  footing  of  an  implied  as- 
signation :  the  Court  allowed  the  assignees  to  compear  and  compete :  could  it 
mean  that  they  might  compete  when  no  one  appeared  to  oppose  them  ?  The 
sense  of  the  Court  was  explained  in  the  case  of  Bedford  and  Son  against  Fasie, 
where  the  word  recover  was  used.  * 

pRESiDBKT.  I  should  regret  much  were  this  Court  to  depart  from  the  prin« 
ciples  established  in  the  case  of  Thompson  and  Tabor.  Deeds  executed  accord- 
ing to  the  lex  loci  are  good  everywhere.  By  many  English  statutes  the  bank- 
rupt is  obliged  to  surrender  and  make  over  every  thing  to  the  assignees ;  if  he 
fM  to  do  this  the  law  does  it  for  him.  A  public  assignment  is  just  as  good  as 
a  private  one.  The  assignee  eomes  into  this  Court  with  the  nomina  deUtorum : 
ym\  the  Court  say,  we  iml  give  you  no  decreet?  That  is  not  said.  If  the  as- 
signee's right  is  not  good,  the  debtor  could  not  have  paid  any  part  safely  \  a  de- 
creet for  payment  ofa  balance  on  an  open  account  is  equal  to  an  intimation.  It 
is  a  mistake  to  say  tbat  the  English  courts  would  pay  no  regard  to  the  claim  of 
n  factor  under  a  Scottish  sequestration. 

DaBQHORN.  Jf  the  cause  jested  on  the  footing  of  the  decree  being  notified, 
I  should  doubt  whether  that  notification  was  more  than  a  summons* 
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On  the  28th  February  1788,  ''  The  Lords  preferred  Scot,  the  assignee  f  ad- 
hering to  their  interlocutor  of  the  27th  November  I787. 
Act.  Hay  Campbell.    Alt.  Allan  M'Conochie. 
Diss.  Uenderland,  Stonefield,  Braxfield,  Dunsinnan,  Hailes. 


1788.    March  1.    John  Hat  against  Creditors  of  Andrew  Sinclair. 

BANKRUPT. 

A  penon  anigned  his  sbare  in  a  mereantUe  adTenture.  The  at^;iinient  wm  not  intinMiied 
till  witbin  sixty  days  of  Ins  bankroptcy ;  foond  that  the  asngmnent  being  made^  thougl 
not  intimated  before  bankmptcyy  was  ^bctoal. 

IFac.  CoiL  X.  45 ;  Diet.  1194.] 

Justicb-Clerk.  The  petitioner  endeavours,  by  analogy,  to  extend  the  Act 
1696  from  heritable  to  personal  rightSi  for  which  there  is  no  authority  in  law. 
Much  is  argued  from  the  time  and  manner  of  intimating  the  assignation ;  but, 
in  truth,  intimation  was  not  necessary  at  all. 

Dreghorn.  This  is  a  hard  case :  a  person  gets  an  assignation  and  conceals 
it.  People  deal  with  the  assigner,  supposing  him  still  to  have  a  property,  which 
he  has  not. 

Hendbrland.  It  might  be  right  to  remedy  this  by  a  statute ;  but  the  law, 
as  it  stands,  gives  no  remedy. 

On  the  1st  March  1788,  **  The  Lords  repelled  the  reasons  of  reduction ;" 
adhering  to  the  interlocutor  of  Lord  Rockville. 

Act.  6.  Buchan  Hepburn.    AU.  J.  Pringle. 


1788.    March  8.    William  Hannat  against  Jaxea  Stothsrt  and  Othbrs. 

SALE. 

Condition,  that  if  the  hiriieet  offenr  at  a  sale  do  not  find  caution  within  thirty  dbqfs,  the 
jpnrehaae  shall  deyolve  on  the  immediately  preeediqg  oflbrer :  Foond  io^ghfrn  tUs  last  a 
pontiye  right  if  the  exposers  had  called  on  him  fior  performance. 

[Foe.  Coll  X.  58 ;  Dictionofy,  14,104.] 

MoNBODDO«   This  is  not  a  conventional  irritancv,  but  a  conditional  sale  ;  and 
the  condition  has  not  been  complied  with  :  Had  there  been  no  prior  oSerw,  the 
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Miller  might  have  taken  back  the  land.  The  instances  produced  as  to  practice, 
confirm  me  in  my  opinion.  If  there  had  been  evidence  that  bonds  or  caution 
were  wont  to  be  received  after  a  certain  number  of  days,  I  should  have  paid 
regard  to  such  practice.  But  there  is  no  such  practice.  iBonds  of  caution  have 
been  received  one  day,  and  two  hundred  ana  forty  days  after  the  time  con- 
ditioned ;  and  there  is  no  example  of  the  question  having  been  tried  and  de- 
termined against  the  prior  offerers  claiming. 

EsKOROVE*  The  condition,  being  made  absolute,  is  in  favour  of  the  creditors } 
and  therefore  they  are  not  bound  to  insist  against  the  prior  offerer,  but  the  prior 
offerer  may  insist,  by  protest,  to  be  relieved.  Here  tlie  creditors  pass  from  the 
last  offerer,  and  require  the  prior  to  stand  to  the  bargain :  what  defence  could 
the  prior  offerer  have  ?  None.  The  last  offerer,  when  he  omits  to  find  caution, 
as  conditioned,  must  run  that  risk  which  has  happened  in  the  present  case. 

Braxfield.  By  the  lapse  of  thirty  days,  or  of  any  other  stipulated  time, 
there  is  no  jus  qtuBsitum  to  the  prior  offerer ;  for  the  stipulation  is  in  favour, 
not  of  him,  but  of  the  creditors.  When,  however,  the  creditors  say  that  they 
are  not  willing  to  rely  on  the  'personal  security  of  the  last  offerer,  but,  on  the 
contrary,  require  the  prior  offerer  to  find  caution  within  ten  days ;  there  the 
prior  offerer  is  bound,  and  the  transaction  is  finished. 

President.  If  the  last  offerer  could  say  that,  by  the  act  of  Providence,  he  was 

Erevented  firom  finding  caution,  much  might  be  said  ;^  but  that  is  not  made  out 
ere.    It  is  of  consequence  to  keep  the  proceedings  in  sales  accurate. 
On  the  8th  March  I788,  **  The  Lords  refused  the  petition,  and  found  that 
ihe  respondents  are  entitled  to  be  preferred,  in  terms  of  their  offers." 
Act.  Ilay  Campbell.    Alt.  G.  Fergusson,  W.  Honeyman. 
Reporter^  Swinton. 


1788.  June.   John  M^Kenzie,  Lord  M'Leod,  against  Lieut.  Col.  Alexander 

Ross  and  Others* 

See  supra^  ilst  June  I787. 

THIRLAGE. 

Mo  multure  ean  be  demanded  for  grain  due  to  tbe  superior  of  the  astrieted  lands,  althougk 

he  shall  aooept  of  a  sum  of  money  in  lieu  of  it. 

< 

IFacuUy  Collection^  X.  37  ;  Dictionary,  16,070.] 

Justice-Clerk.  From  time .  immemorial  there  never  was  any  deduction 
claimed  or  given.  Had  a  contract  been  entered  into,  in  terms  of  the  petitionefr^t 
argument,  it  would  certainlj  have  been  good ;  and  how  can  we  better  judge  of 
a  contract  baiving  been  entered  into  than  by  immemorial  usage :  horse  and  seed 
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DrbgborK.  I  do  not  choose  to  give  a  positive  opinion,  having,  while  at  the 
bar,  written  much  aa  lawyer  for  Miss  Scot.  One  case  has  been  put,  and,  as  I 
think,  not  sufficiently  answered.  A  man  dispones  a  small  heritable  estate  by 
strict  entail :  it  is  hard  that  the  heir  should  not  have  a  share  of  the  moveables, 
while  he  is  not  entitled  to  collation*  CThis  case  will  rarely,  if  ever,  occur ;  and 
should  it,  the  heir  might  say.  Take  the  entailed  estate  who  will,  I  will  not.]  I 
should  then  consider  the  small  entailed  estate  as  pnecipuunif  or  at  least  that,  oo, 
assigning  maills  and  duties^  which  is  his  whole  interest,  he  should  have  a  share 
of  the  moveables.  Here  there  is  no  strict  entail ;  but  if  Miss  Scot  does  dis-^ 
pone  her  estate  she  counteracts  the  will  of  the  ancestor.  Now  it  is  admitted  that 
collation  may  be  excluded  by  the  will  of  the  ancestor. 

President.  The  law  has  established  two  different  sorts  of  succession,  one 
in  heritage  and  another  in  moveables.  As  we  give  the  succession  of  moveables 
to  the  nearest  in  kin,- we  favour  the  heir  so  far,  that,  if  he  be  willing  to  collate 
all  that  the  law  gives  him,  we  admit  him  to  a  share  in  the  moveable  succession. 
If  a  proprietor  settles  a  small  heritable  estate  by  an  entail,  he  excludes  collation, 
but  he  does  not  deprive  the  heir  of  his  natural  right  to  the  moveables.  A  second 
3on,  taking  an  estate  by  settlement  from  his  father,  is  entitled  to  take  his  share 
of  moveables.  The  decision  in  the  case  of  Ricart  is  very  strong.  I  cannot  dis- 
tinguish between  Miss  Scot  taking  by  the  will  of  the  last  or  of  any  former  pro- 
{>rietor.  If  the  heir  takes  pnecepticme  hcereditatis^  the  law  holds  tnat  as  equiva- 
ejnt  to  legal  succession.    But  I  think  that  Miss  Scot  is  not  an  heir. 

Justice-Clerk.  The  making  a  distinction  between  heir-at*law  and  heir  of 
provision  is  unintelligible  e  for  every  estate  is  taken  by  an  heir  of  investiture 
upon  a  service.  Any  person  taking  by  a  settlement  to  heirs  whatsoever,  there 
must  then  be  place  for  the  law  of  collation.  Miss  Scot  takes  as  an  heir  of  in- 
vestiture.  If  there  had  been  no  preference  to  the  oldest  daughter,  all  the  three 
Miss  Scots  must  have  collated  the  moveables.  Is  it  not  strange,  that,  because 
she  has  the  whole,  she  must  not  be  bound  to  collate,  though,  if  she  had  only 
a  third,  she  must  ?  *'  It  is  presumed  that  the  former  settlement  is  his.''  But  this 
is  not  the  presumption  of  the  law.  When  a  man  makes  no  settlement,  the  law 
presumes  that  he  has  no  will  or  predilection.  This  is  the  great  argument  for 
moveables  going  ratione  rei  sitce.  When  a  man  makes  a  settlement  of  a  part 
and  not  of  tne  whole,  it  is  presumed  that  he  meant  to  give  a  particular  portion  to 
one,  and  there  is  a  presumption  that  he  meant  it  should  go  as  a  prcekgatumt  for 
so  far  he  has  declared  his  will.  As  to  the  case  put  of  an  entailed  estate,  he  who 
takes  such  estate  takes  it  praeceptione  hceredttatis.  Besides,  here  there  is  no 
hardship,  for  he  may  repudiate,  or  he  may  be  bound  to  make  over  the  maills 
and  duties  to  the  next  in  kin,  and  so  collate. 

On  the  17th  June  I788,  <'  The  Lords  found  that  Miss  Henrietta  Scot  is  not 
entitled  to  claim  a6y  part  of  the  executry  of  her  uncle,  David  Scot  in  Scotland, 
sritbout  collating  his  heritable  estate^  to  which  she  succeeds  as  heir }''  adhering 
to  their  interlocutor,  November  1788. 

For  Miss  Scot,  Hay  Campbell.    Alt.  A.  RoUand. 

Reporter^  Justice-Clerk,  (now  President.) 

Diss.  Swinton,  President 

Non  liquet,  Dreghora. 

6  R 
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• 


1788*    July  \.    Elizabbth  and  Mart  I^ocb  against  J kun  Bruck  of  Km- 

NAIRO. 

FOREIGN. 

■ 

Suceesfiion  in  moveable  effects  Iband  to  be  regulated  hj  the  lex  domieiHi ;  the  succesMon  of 
eflRects  at  sea^  by  the  law  of  the  eoantry  whither  they  were  destaned  by  the  proprietor. 

•  *  -  •  » 

iFac.  Coll.  X.  41  /  Diet.  4617.] 

Justice-Clerk.  This  case  has  been  determined  over  and  over  again,  accord- 
ing to  the  interlocutor  of  Lord  Monboddo. 

Hailes.  a  difficulty  is  started  on  account  of  the  funds  having  been  invested 
in  bills,  and  fbose  bills  being  at  sea  when  Mr  Bruce  died ;  but  the  truth  is,  that 
an  English  company,  residing  in  Leadenhall  Street,  London,  were  the  credi- 
tors' in  the  bills,  and  the  money  for  which  the  bills  were  granted,  lay  in  their 
out  compting-house  at  Calcutta,  for  it  is  but  a  compting-house,  although  a 
pretty  large  one.  No  man,  who  is  in  a  foreign  country,  can  prevent  his  dying 
there,  but  every  man  in  a  foreign  country  can  prevent  nis  dying  intestate  there. 
If  he  make  no  will,  and,  of  consequence,  if  his  succession  go  contrary  to  his 
probable  intentions,  he  himself  is  to  blame  ;  the  law  cannot  supply  what  he  has 
omitted. 

EsKGROVE.  Can  a  man  be  said  to  have  a  domicile  in  Scotland  because  he 
was  in  meditation  of  coming  to  Scotland? 

On  the  1st  July  1788,  "  The  Lords  found  that  the  English  law  must  be  the 
rule  for  determining  the  succession  of  Major  Bruce ;  and  consequently,  that 
James  Bruce  of  Kinnaird  is  entitled  to  succeed  with  the  defenders,  his  brothers 
and  sisters  consanguinean ;"  adhering  to  the  interlocutor  of  Lord  Monboddo, 
and  refusing  a  petition  without  answers. 

For  the  petitioners,  Henry  Erskine. 


1788.    July  8.     Alexander  Wilson  against  John  Grikvb,  Lord  Provost  of 

Edinburgh,  &c. 


PRISONER. 

Magistratea  found  liable  for  the  sama  doe  to  an  ineareeratiDg  creditor,  even  wiMre  tke 

debtor  bad,  before  big  release,  obtained  the  eessio  ' 


IFac.  Coll.  X.  47 i  Diet.  11,757] 
Monboddo.    Thia  case  doea  not  fall  within  the  act  of  sederunt ;  tlie  question 
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is  M  to  commoit  law.  The  pursuer^ i^ust  show;  that  fay  the  liberation  he  has 
suffered  a  damage ;  but  this  he  caniiot.  If  the  pursuer  could  say  that  he  meant 
to  appeal,  there  might- be  difficulty. 

Dreghorm^.  When  a  total  liberation  is  granted  from  indulgence,  the  magis- 
trates would  be  liable  ;  not  so  when  there  is  an  erroi*  in  judgment,  a  mistake,  in 
form.  If  a  vicious  extract  had  been  produced  to  the  jailor,  as,  for  example,  an 
extract  in  wbich  the  clerk  had  omitted  to  sign  some  of  the  pages,  would  the 
jailor  have  been  liable  for  having  hberated  erroneously? 

JasTicE-CLBRK.  If  this  case  fell  under  the  act  of  sederunt.  I  should  not 
take  it  upon  me  to  dispense  with. the  act.  The  act  of.  sederunt  is  founded  cm 
this,  that  the  squalor  careens  might  force  a  man  to  make  a  discovery  of  his  ef- 
fects, and  so  pay  his  debt.  Here  there  was  nothing  more  than  error  in  judg- 
ment. If  any  damage  has  arisen,  that  error  will  not  excuse  :  but  there  could  be 
no  damage  here  ;  for  the  pursuer  had  brought  a  cessio,  and  had  obtained  de- 
creet. When  a  man  is  imprisoned  contrary  to  his  will,  there  the  squalor  carceris 
may  force  payment  of  a  debt.  But  here  the  very  tendency  of  the  action  of 
cessio  was  that  a  man  might  remain  for  a  season  in  prison  in  order  to  obtain  his 
liberty.     His  remaining  in  prison  Y^as  necessary  to  make  his  action  good. 

Henderland.  The  act  of  sederunt  points  out  the  genus  and  the  species  of 
transgression.  If  I  can  read  and  understand  words,  the  act  comprehends  this 
case;  I  cannot  say  that  there  was  an  error  in  judgment.  You  constitute  the 
jailor  the  judge,  and  you  allow  him  to  judge  without  evidence. 

SwiNTON.  Every  law  implying  any  thing  penal  fRU^t  be.  taken  jurt  as  it  ift 
written.  Magistrates  of  boroughs  are  mentioned  in  the  act,  but  notning  is  said 
of  jailors. 

Hatles.  There  is  no  doubt  that  the  present  pursuit  is,  what  the  defenders 
call  it,  a  catch  ;  and  I  was  very  unwilling  to  concur  in  giving  effect  to  what  I 
make  no  scruple  to  call  a  thing  morially  wrong.  Biit  judges  are  not  the  direc- 
'tors  of  the  consciences  of  parties.  The  jailor  and  the  magistrates  are  one.  The 
jailor  is  merely  a  servant :  for  him  they  are  answerable.  Qreat  part  of  the  pri- 
vileges of  boroughs  is  held  by  the  tenor  of  warding,  and  the  magistrates,  in 
name  of  the  community,  must  ward.  In  the  exercise  of  this  duty  they  may  em- 
ploy servants ;  but  it  would  be  a  doctrine  equally  dangerous  and  new  to  hold 
that  they  are  not  answerable  for  their  servants.  It  is  to  be  supposed  that  the 
office  of  jailor  is  not  forced  on  any  man :  it  is  what  is  commonly  denominated  a 
post,  for  which  there  are  candidates,  and  such  candidates  ^have  friends  who  will 
be  ready  enough  to  find  security  for  their  good  behaviour.  It  is  right  that  the 
inferior  officers  of  the  law  should  give  immediate  obedience  to  the  commands 
of  the  supreme  court ;  but  they  ought  to  know  what  such  commands  are  before 
they  obey  them.  Had  a  clerk  of  session  gone  to  the  Canongate  jail  immediately 
after  the  interlocutor  in  the  cessio  was  pronounced,  and  shown  the  president's 
signature  to  the  jailor,  I  deny  that  the  jailor  could  have  liberated  the  prisoner. 
The  court  at  home  speaks  by  its  macers  or  by  its  extracts :  in  foreign  countries, 
it  speaks  by  its  seals.  It  is  true  that  the  judgment  was  final,  because,  having 
been  pronounced  on  the  last  day  of  the  session,  it  could  not  haVe  been  reclaim- 
ed against ;  but  still  an  appeal  might  have  be6n  lodged  ;  or,  on  cause  shown, 
the  Ordinaries  on  the  Bills  might,  during  the  vacation,  have  «topt  execution 
from  the  necessity  of  the  case.    I  shcjold  not' wish,  to  see  any  latitude  left  to 


I0S2  DECISIONS  REPORTED  BY 

magistrates  and  their  servants :  it  is  fit«  by  an  act  of  severe  justice^  to  teach 
them  that  their  office  is  merelv  ministerial. 

EsKGROVE.  Whatever  is  done  by  jailors  is  done  by  magistrates.  The  only 
question  is.  Whether  must  this  cause  be  tried  by  common  law  or  by  the  act  of 
sederunt.  If,  by  conunon  law,  damages  must  be  qualified ;  not  so  if  by  the  act 
of  sederunt*  I  think  that  it  falls  under  the  act  of  sederunt  There  was  no  mis- 
take here  as  to  the  import  of  a  warrant ;  for  there  was  no  warrant,  but  only  an 
intimation  by  the  a^ent  to  the  jailor. 

PBEsnxEKT.  This  case  fitlls  within  the  act  of  sederunt :  the  prisoner  was  dis- 
cfaaif;ed  without  any  warrant  from  the  Court  of  Session.  No  court  has  authority 
to  deprive  any  man  of  a  common  law  right.  During  fourteen  days  after  the 
decreet  something  might  have  occurred  of  so  much  consequence  to  the  debtor 
as  to  have  induced  any  friend  of  his  to  purchase  his  immediate  liberty  by  pay- 
ment of  the  debt 

On  the  8th  July  I788,  ''The  Lords  found  the  magistrates  liable  ;'*  adhering 
to  the  interlocutor  of 

Jet.  Henry  Erskine.    Alt.  Hay  Campbell. 

Diss.  Justice*Clerk.  Swinton.  Rockville.  Dreffhom.  Monboddo. 


1788.    Jufy  29*    Jowx  Wood  and  Company  againsi  Archibald  Hamilton, 

HYPOTHEC. 
Hypothec  does  not  take  place  on  ahipe  fer  lopauw  made  in  homo  port*. 

IFac.  Coll.  X.  65  j  Dictionary,  6269.] 

Swinton.  I  am  for  the  last  interlocutor,  as  being  agreeable  to  the  opinion  of 
our  lawyers  and  the  decisions  of  our  court  of  admiralty. 

EsKGBOYE.  A  series  rerum  similiter  Judieatarum  in  the  supreme  court  ascer* 
tains  what  is  law.  But  I  see  no  series  on  the  point  in  question.  Besides,  if  an 
error  has  been  committed  by  the  supreme  court  in  matters  of  commerce,  and 
not  in  matters  municipal,  it  may,  notwithstanding  of  practice,  be  still  rectified. 
That  was  the  opinion  of  the  House  of  Lords  in  the  noted  case  of  Hastie  and 
Jamieson.  I  do  not  find  that  there  is  any  such  hypothec,  excepting  in  Hcdland, 
of  the  nature  now  claimed.  Lord  Stair  does  not  assert  any  such  hypothec. 
There  is  indeed  practice  in  the  Court  of  Admiralty,  which  I  think  ill  founded. 
Shall  I  set  it  up  in  opposition  to  principles  ?  That  court  has  gone  too  far  in 
granting  hypothecs  by  an  irregular  and  random  practice.  Wherever  there  is  no 
room  for  parties  themselves  to  contract,  there  necessity  requires  that  the  master 
should  have  a  power  of  contracting ;  but  necessity  goes  no  farther. 

Gabdenston.  Of  the  same  opinion.  Strange  that  the  practice  in  our  Ad- 
miralty Court  should  have  gone  contnuy.  to  the  practice  in  £nglaAid.    Probably 
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because  there  has  been  little  commerce  in  this  country.  There  is  no  necessity 
for  such  a  hypothec  while  the  parties  are  on  the  spot 

MoNBODDO.  This  is  a  question  o{jus  gentium  ;  and  I  should  incline  to  de- 
cide it  according  to  the  practice  of  nations. 

Justice-Clerk.  If  a  law  can  only  stand  one  way,  no  practice  can  justify  a 
deviation  from  it.  What  is  immoral  must  always  remain  so.  But  where  there 
may  be  inconveniency»  but  not  injustice^  in  giving  this  hypothec,  we  cannot 
change  practice  without  great  injustice.  The  judgment  of  the  Admiralty  Court 
not  reclaimed  againat  is  tba  judgment  of  the  nation.  This  is  not  a  matter  of 
lejF  mercatoria  at  large. 

Hailes.  There  is  a  great  cry  here  of  the  fatal  conseauences  which  will  arise 
from  the  rejecting  this  claim  of  hypothec ;  and  it  is  said,  that  on  the  faith  of  it 
furnishings  have  been  made  by  shipbuilders,  &c.  to  the  extent  of  L.80,0(X>  or 
L.100,0(X)  sterling.  But  I  am  not  moved  with  that  state  of  things.  On  the 
12th  December  I787,  the  Court  found  that  there  was  no  such  hypothec.  The 
ship-builders,  however,  did  not  take  the  alarm ;  but  with  a  judgment  of  the  court 
against  them,  which  was  not  altered  till  the  5th  March  1788f  they  sat  quietly 
under  a  reliance  on  the  personal  credit  of  their  employers,  and  never  sought  to 
secure  themselves  by  actions  for  pa3rment  Had  they  relied  on  the  hypothec, 
the  moment  that  it  was  called  in  question  and  set  aside,  there  would  have  been 
scores  of  actions  brought  for  recovery  of  their  L.80»0()0  or  L.100,000  sterling. 

Dreghorn.  This  is  rather  a  municipal  question  than  of  jus  gentium.  If  our 
commerce  were  to  be  hurt,  I  should  think  that  a  rule  introduced  moribus  might 
be  departed  from.  ^ 

President.  It  is  one  of  the  few  spots  in  the  Roman  law,  that  many  tacit 
hypothecs  were  introduced  into  it.  Our  law,  though  imitating  the  Roman,  has 
rejected  them  :  the  greatest  moveable  is  a  shijp,  calculated  to  go  through  the 
world,  yet  there  is  no  lien  upon  it  None  ot  our  writers,  from  Balfour  down 
to  Erskine,  made  any  mention  of  such  a  thing.  A  hjrpothec  goes  no  farther 
than  necessity  requires ;  that  is,  in  foreiCT  ports.  There  is  no  authority  for  ex- 
tending it,  by  any  of  our  decisions.  With  the  single  exception  of  Holland,  there 
seems  no  authority  in  the  practice  of  nations.  In  the  case  of  the  ship  Rebecca, 
the  claim  is  on  open  accounts  for  many  years  past,  which  the  judge-admiral  has 
sustained.  If  you  allow  this  tacit  lien  to  run  on,  it  mav  last  for  ten,  or  even 
for  twenty  years.  What  confusion  will  this  introduce ;  and  now  are  soch  accounts 
to  be  constituted  ?  All  persons,  creditors  to  the  owners  of  vessels,  of  whatever  na- 
tion, are  interested  in  the  decision  of  this  case.  The  practice  of  England  is  of 
great  moment :  It  denies  a  tacit  lien  on  that  great  moveable  a  ship,  and  Eng- 
land is  the  greatest  commercial  country  in  the  world. 

On  the  29th  July  I788,  '*  The  Lords  having  advised  the  cause,  with  the  case 
transmitted  for  the  opinion  of  English  counsel,  and  the  opinion,  stating  the  law 
and  practice  of  England  thereon  ;  they  found  that  Wood,  &c.  have  no  hypo- 
thec or  right  of  bottomry  on  the  ship  in  question  ;^'  altering  their  interlocutor 
of  the  5th  March  1788,  and  adhering  to  their  interlocutbr  of  the  1st  December 

1787. 
For  the  shipbuilder, — H.  Erskine,  &c.    Alt.  A.  RoUand,  &c. 

Diss.  Justice-Clerk^  Swinton,  Rockville,  Dreghorn. 
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1788.    July  9.    Mr  Walter  Scott  against  The  Creditors  of  Hugh  Seton 

of  Touch. 

HAWKING  AND  SALR 

4 

The  debts  affecting  a  bankrapt  estate,  conveyed  to  tbe  purebaser  at  a  jadicial  sale  upon  pay- 
ment, are  extingaished  to  every  other  effect  except  that  of  securing  tbe  purchaser. 

IFac.  Coll.  X.  55  ;  DicU  18,371.] 

MoNBODDO.  If  the  assignation  had  been  to  Mr  Seton,  there  would  have  been 
an  end  to  Mr  Scott's  claim.  Here  the  debts  are  distinct,  and  not  sunk  con- 
fmione.  The  question  is  as  to  the  effect  of  the  assignation  from  Seton  to  Scott. 
Seton  had  Hberty  to  assign  them  to  any  body :  the  creditors  admit  that  Scott 
ranked  pari  passu,  which  is  adinitting  that  the  assignation  gave  some  right. 
I  cannot  stop  there.  I  must  give  tbe  assignation  its  full  efiect»  just  as  if  the 
original  creditors  were  here  claiming.  The  only  question  is  as  to  the  Act  I696 : 
Mr  Scott  had  come  under  the  obligation,  prior  to  the  bankruptcy  j  this  Is  the 
same  thing  as  if  he  had  actually  paid. 

EsKGROVE.     The  acts  of  Parliament  which  authorise  judicial  sales  are  most 
salutary,  and  give  all  possible  secarity  to  purchasers,  and  those  deriving  right 
from  them.     Here  the  question  is,  Whether  a  mode  can  be  found  out  for  affect- 
ing  the  creditors  of  a  bankrupt  by  keeping  up  debts  in  the  person  of  purchasers, 
and  by  private  deeds  disappointing  such  creditors.     When  the  purchaser  pays 
the  price,  the  land  is  disburdened.     Here,  without  any  possible  discovery  irom 
the  records,  the  debts  are  attenipted  to  be  kept  up.    So  long  as  debts  are  not 
satisfied  they  must  be  preferable.    Here  debts  were  paid,  and  no  manoeuvre  can 
recharge  the  estate.     The  act  of  Parliament  has  not  left  it  in  the  power  of  the 
purchaser  to  keep  up  the  debts.     If  he  took  an  assignment  to  himself,  it  is  ad- 
mitted  that  they  would  be  at  an  end  confusione.     The  same  is  the  case  when  as- 
signment is  made  to  a  trustee.   -The  A9t  of  Parliament  concerning  the  frauds 
of  apparent  heirs  makes  no  difference  between  a  man  and  his  trustee:  the 
doctrine  of  accession  and  confusion  has  no  influence  here.     The  question  is, 
What  Mr  Seton  could  do  in  law  ?     A  purchaser,  buying  under  the  condition 
of  the  debts  being  extinguished,  cannot  keep  the  debts  up.     Mr  Scott's  earliest 
claims  are  ten  years  after  the  purchase.     The  debts  were  paid  with  Mr  Seton^^s 
money,  and  so  extinguished.     Why  is  a  purchaser  entitled  to  have  an  assigna- 
tion?— That  the  debts  may  avail  the  purchaser  as  collateral  rights,  and  that  he 
may  have  warrandice  in  case  of  eviction.     Here  the  other  creditors  see  a  pur- 
chaser infeft  and  no  burden  on  record :  shall  an  honest  creditor,  contracting  on 
the  faith  of  an  absolute  title,  be  disappointed  ?  AVhen  one  has  land,  the  Jaw  pre- 
sumes that  every  man  contracts  witti  him  on  the  faith  of  that  estate.     If  Mr 
Scot's  right  is  any  thing,  it  is  an  incumbrance,  preferable  to  heritable  security  : 
according  to  his  argument  it  is  a  right  anterior  to  such  security.    This  claim  i& 
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«  dangerous  noveltyt  oalcvJated  tp.  defeat  the  Act  of  Paiitament  and  the  secu- 
rity of  creditors. 

Justice-Clerk.  There  are  two  questions  here:  I5/,  Whether  a  proper  sub- 
ject in  this  case,  on  which  a  security  could  be  constituted  ?  ^dly^  Supposing 
that,  whether  this  constituted  habili  modo.  Confusio  was  a  mode  of  extinguishing 
obligations  by  the  Roman  law,  and  it  operated  ipso  jure:  no  form  of  law  was 
necessary  to  vest  an  hcereditas.  Confusion  is  known  in  the  law  of  Scotland,  but 
on  different  grounds.  With  us  there  is  no  ipso  jure  transmission  of  property  ; 
there  is  always  something  necessary  to  be  done.  While  a  debt  and  an  estate 
belong  to  the  same  pefson,  there  is  no  separation,  but  there  may  be  separate 
interests :  the  person  may  keep  the  debt  alive :  a  purchaser  at  a  judicial  sale, 
or  on  the  debts.  The  debts  itiay  continue  as  a  fund  of  credit.  The  law  takes 
care  of  the  creditors  of  the  bankrupt.  No  man  would  lend  money  to  the  pur- 
chaser on  the  faith  of  the  estate  |)urchased  unless  he  saw  discharges  of  the  debts 
due  hy  ^he  bankrupt,  the  former  proprietor.  The  trustee  will  have  retention  for 
money  lent,  or  for  cautionary  obligations,  not  only  against  the  purchaser,  but 
against  those  deriving  right  from  him.  .No  creditor  can  plead  bona  Jides  in 
lending  money  before  he  knew  that  the  debts  of  the  bankrupt  were  paid.  Any 
declaration  whatever  from  Mr  Seton  would  have  qualified  the  trust. 

Henderland.  The  charter  to  Mr  Seton  does  not  affect  the  debts  ranked  on 
the  bankrupt  estate.  My  difficulty  is  here :  the  debts  are  conveyed  to  Mr 
Farquharson.    When  they  are  paid,  to  relieve  them,  how  can  they  still  subsist  ? 

President.  This  is  a  new  case  ;  and  we  need  not  wonder  at  a  difference  of 
opinion.  I  differ  altogether  from  Lord  Justice-Clerk.  Mr  Seton  purchased 
Appin ;  Mr  Farquharson  was  cautioner  to  pay  to  the  creditors  as  they  should 
be  ranked.  Mr  Seton  paid  many  of  the  debts,  and  took  assignations  to  secure 
against  eviction  j  for  an  estate  sold  judicially  may  be  evicted  for  want  of  right 
in  the  bankrupt.  Fourteen  years  after  the  purchase,  the  heir  t>f  Mr  Farquharson, 
the  cautioner,  desires  a  conveyance  to  be  made  to  him,  that  it  might  be  pro- 
duced in  brder  to  show  that  the  debts  were  extinguished.  Mr  Seaton  granted 
an  obligation,  narrating  the  fact,  and  conveying  to  Mr  Farquharson  for  the  de- 
clared purpose  of  showing  that  the  debts  were  pisiid.  Four  years  afler,  Mr 
Seaton  makes  a  declaration,  reserving  the  right  of  Mr  Farquharson.  If  Mr 
Farquharson  had  followed  the  intendment  of  the  deed  I78O,  atid  desired  an  act 
of  the  Court  for  delivering  up  the  bond,  and  if  the  bond  had  been  delivered^ 
the  consequence  would  have  been,  that  Mr  Seton  would  have  held  the  estate 
upon  proper  evidence  of  the  debts  having  been  paid  afler  a  judicial  sale*  Mr 
Seton  gets  an  assignment,  not  to  set  up  a  title  against  the  estate,  but  to  save 
from  eviction. 

Dreghorn.  ^  At  this  moment  the  debts  are  not  in  the  person  of  Mr  Scott, 
but  of  Mr  Farquharson.  The  obligation  is  to  reconvey  to  Mr  Seton.  Here  is 
a  medium  impedimenium  by  the  bankruptcy  of  Mr  Seton. 

Justice-Clerk.  The  creditors  ranked  on  Appin  may  plead  in  Mr  Farquhar- 
non's  right,  but  that  is  jus  teriii  to  the  creditors  of  Mr  Seton.  •  • 

SwiNTON.  General  confusion  is  out  of  the  question ;  for  here  there  is  no  col- 
lision of  rights.  The  Act  1695  does  not  apply.  Nothing  in  the  act  prevents 
the  purchaser  from  taking  the  right  to  a  trustee.  Are  the  debts  to  be  held  ex- 
tinguished in  favour  of  Mr  Farquharsod  ?  Mr  Farquharson  may  be  secured  by 
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Mr  Scott's  dischaige,  and  the  creditors  of  Mr  Seton  have  no  farther  interest  in 
the  question. 

On  the  8th  July  1788»  '<  The  Lords  sustained  the  otgection  to  Mr  Scott's 
claim." 

Act.  A.  Elphinstone^  &c.    Alt.  A.  Aberciombie. 

Reporter^  Swinton. 

Dm.  Justice-Clerk»  Monboddo,  Ankerville»  Swinton. 

1788.  November  27.  Swintok.  Mr  Scott  mistook  in  sajring  that  it  was 
common  to  take  discharges,  and  to  put  them  on  record.  The  Lord  Advocate 
has  wdl  answered  a  bad  argument,  and  indeed  all  arguments  which  are  not 
good.  But  he  has  not  gone  to  the  true  question,  whether  Mr  Scott,  by^  his  con- 
duct, necessarily  opened  a  door  to  fraud.  [This  is  too  great  a  limitation ;  pro- 
bably might  have  been  a  fitter  word  and  less  personal.]  The  text  is  the  act  of 
sederunt  1685,  and  the  Act  of  Parliament  1695.  When  the  regulations  therein 
contained  are  complied  with,  there  is  a  consolidation.  The  creditors  did  not 
dispone  to  the  purchaser,  but  to  Mr  Scott.  No  absolute  warrandice  was  given 
but  only  warrandice  from  fact  and  deed.  The  purchaser  did  not  pay  the  price; 
the  security  was  not  given  up  and  cancelled.  The  creditors  must  not  found  their 
argument  on  part  of  the  progress.  They  ought  to  have  called  for  tlie  decreet  of 
ranking  and  tne  conveyances,  and  then  they  would  not  have  lent  their  money 
and  lost  it.     If  Mr  Scott's  right  is  not  good,  neither  is  Mr  Farquharson's. 

Dreohorn.  The  creditors  of  Seton  have  a  hold  of  the  estate  by  legal  dili- 
gence. Mr  Scott  claims  in  competition  with  them.  The  creditors  say,  where 
is  your  interest  ?  Mr  Scott  is  not  in  titulo  to  the  debts  ;  he  has  no  conveyance 
from  Mr  Farquharson :  were  Mr  Scott  to  receive  pavment,  the  claim  would  be 
against  Mr  Farquharson.  He  is  bound  along  with  Mr  Seton ;  he  pajrs  the 
^ebts,  and  Mr  Scott  becomes  bound  to  relieve  him  and  Mr  Seton :  it  is  not  jus 
tertii  to  the  creditors  to  object.  It  is  never  jus  tertU  for  one  man  to  say  to  an- 
other. You  have  no  right.  Mr  Farauharson  can  never  be  bound  to  give  up  his 
right  until  the  estate  be  disburdened. 

RockviLLB.  There  is  nothing  in  law  which  prevents  any  purchaser  from 
keeping  up  a  debt  after  a  judicial  sale*  A  man  in  trade  may  purchase  an  estate, 
and  what  hinders  him  from  assigning  the  bonds,  which  were  good  against  the 
seller,  instead  of  being  at  the  expense  of  granting  heritable  bonds  in  his  own 
name  ?  Mr  Scott  has  the  benefit  of  retention  whue  he  lends  bis  money  to  Mr 
Seton.  [His  Lordship  did  not  see  the  danger  resulting  to  men  who  trusted  to 
Mr  Seton  from  appearances,  and,  while  trusting  him,  had  no  suspicion  of  a 
sweeping  creditor  behind  the  curtain.] 

MoMBODDO.  Mr  Scott  is  a  lavrful  creditor  of  Mr  Seton :  the  Acts  1621  and 
1696  are  out  of  the  question.  There  is  much  in  the  papers  not  to  the  purpose. 
The  doctrine  of  confusion  confounds  this  cause.  Mr  Farquharson  and  heton 
are  j)]:ecisely  in  the  same  situation ;  and  Mr  Farquharson's  security  will  be 
greater  if  Mr  Seton  prevail.  The  question  is,  whether,  by  the  conveyance  of 
the  debts  to  Mr  Scott  or  Mr  Seton,  they  were  extinguished  ?  In  a  private  sale 
1  may  acquire  heritable  debts,  and  give  security  on  them.  Is  there  any  diftr- 
ence  as  to  a  judicial  sale  ?    And  wiU  a  judicial  sale  extinguish  the  debts  ?   The 
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wwdi  <tf  the  Act  1695  do,  at  fitat  nght,  imply  an  exoneration  of  the  estate : 
<*  The  estate  shall  be  disburdened."  But  that  is  in  favour  of  the  purchaser. 
To  say  that  tho  debts  are  extinguished  would  be  to  make  the  act  contradict  it- 
self; for  the  aict  says  that  the  purchaser  may  possess  on  the  debts.  How  can 
that  be,  supposing  them  extinguished  ?  Every  creditor  of  a  purchaser  who  lends 
his  money,  is  bound  to  inquire  whether  the  ciebts  on  the  estate  purchased  have 
been  discharged  ? 

EsKOROVE.  I  am  for  the  interlocutor  already  pronounced.  FirU,  on  the  na- 
ture of  judicial  sales ;  formerly  creditors  could  not  directly  force  a  sale.  The 
Act  1681  allowed  a  sale  by  commissioners,  with  or  without  the  consent  of  the 
common  debtor.  The  act  declared  that  the  purpose  of  the  law  w^s  to  extin- 
guish the  debts.  The  creditors  said  that  they  were  not  bound  to  ^ve  absolute 
warrandice,  but  only  from  fact  and  deed.  The  act  of  sederunt  1685  was  cal- 
culated for  the  purpose  of  explaining  the  statute  1681.  The  Act  1695  followed: 
the  purchaser  was  allowed  to  consign  the  price ;  because,  until  the  price  was 
paid,  he  could  not  get  a  charter.  The  following  words  of  the  act  positively  de- 
clare that  the  incumbrances  should  be  extinguished,  with  the  single  exception 
in  favour  of  the  purchaser ;  that  is,  in  security  of  the  purchase  against  claims 
on  the  estate,  and  none  else.  I  can  make  no  distinction  between  creditors  who 
have  or  have  not  got  lieritable  security.  Personal  creditors  are  understood  to 
have  contracted  on  the  faith  of  the  records.  Suppose  they  had  inquired  at  Mr 
Scott  whether  the  debts  were  paid  ?  He  must  have  answered  in  the  affirmative. 
A  discharge  with  warrandice  irom  fact  and  deed  is  still  a  discharge,  and  the  pur- 
chaser may  dispense  with  farther  warrandice.  I  hold  it  impossible  for  a  pur- 
chaser to  Keep  up  debts  for  any  other  end  than  that  of  securing  his  purchase. 
Secondly,  by  the  common  law  of  Scotland,  securities  may  be  extinguished  in 
various  ways.  In  personal  rights,  and  in  rights  under  reversion,  a  right  is  ex- 
tinguished by  proof  of  payment.  The  creditors  received  payment  of  their  debts 
when  tliey  assigned  them  to  Mr  Scott,  the  trustee  :  thia  was  the  same  thing  as 
if  the  debts  had  been  assigned  to  Mr  Seton,  the  truster.  This  debt  was  extin- 
guished two  ways :  1^/,  As  the  debt  of  Stewart  of  Appin ;  Qdly,  As  Mr  Seton 
was  himself  debtor  by  the  purchase;  Thirdly,  As  to  the  facts  in  the  conduct  of 
Mr  Seton  $nd  Mr  Scott,  I  am  also  of  Lord  Dr^horn's  opinion  as  to  Mr  Far- 
quharspn  ;  but  I  do  not  think  it  necessary  to  enter  on  that  subject. 

Gardenston.  If  every  thing  had  been  done  which  the  statute  required,  I 
should  have  been  clear  that  the  estate  was  disburdened.  But  there  was  no  de- 
clarator, on  the  part  of  the  purchaser,  that  the  debts  were  extinguished; 
neither  was  there  a  decreet  of  exoneration. 

Justice-Clerk.  1.  The  doctrine  of  confusion  has  nothii^  to  do  with  this  case. 
By  the  civil  law  confUsio  operated :  it  is  not  so  by  the  law  of  Scotland ;  for  it  is 
in  the  power  of  the  purchaser  either  to  keep  up  or  extinguish  a  debt.  If  con- 
fttsio  were  to  operate  ipso  jure,  then  the  former  debt  would  be  extinguished ; 
for  that  is  a  payment,  and  so  the  purchaser  would  represent  the  creditor.  2.  The 
second  thing  to  be  considered  is.  What  was  the  proper  object  of  the  bankrupt 
laws,  and  what  alteration  they  made  in  the  common  law  ?  Their  object  was  to 
give  a  good  right  to  a  purchaser,  and  to  secure  the  price  of  the  purchase  to 
creditors.  No  third  party  has  any  interest.  The  heirs  of  Appin  had  no  right 
to  insist  that  the  debts  should  be  discharged  to  the  extent  of  the  dividend  al- 

6  S 


109S  DECISIONS  REPORTED  BY 

lotted  to  the  creditors  of  Appin.  I  deny  that  the  law  meant  that  the  ddrts 
should  not  be  kept  op.  If  I  purchase  an  estate,'  I  may  take  conveyances  to 
debts  heritably  secured,  and  ao  with  them  what  1  please.  In  order  to  disen^ 
comber  an  estate  it  is  necessary  that  the  debts  should  be  paid  and  discharged. 
A  discharge  on  record  is  not  required ;  thoogh,  when  any  susmcion  of  unfiur 
dealing  is  apprehended,  such  a  dischai^  woold  be  proper.  Purchasers  may 
keep  debts  as  a  separate  estate.  Moch  is  said  aboot  the  security  (^  the  receida; 
hot  no  man  can  contract  safely  if  he  looks  no  farther  than  the  records :  he  must 
first  of  all  see  the  right  of  the  borrower,  and  then  he  roust  go  to  the  records  to 
see  whether  there  are  any  incumbrances.  To  be  safe,  he  must  see  the  debts 
discharged.  I  think  further,  that  Mr  Scott  has  retention  to  plead :  a  tnutoe 
originaUy  has  a  right  of  retention  when  he  becomes  a  debtor.  Mr  Scott  had  no 
hand  in  transacting  the  heritable  bond  to  the  Drummonds ;  and  he  cautioned 
Mr  Seton  against  the  granting  of  it  [This  seems  a  part  of  Mr  Scottfs  conduct 
notto  be  justified  but  by  his  extraordinary  friendship  to  Mr  Seton,  and  by  his 
confidence,  if  not  in  Mr  Seton's  credit,  in  his  own  security.]  I  think  that  there 
is  nothing  in  the  plea  as  to  the  right  of  Mr  Farquharson. 

President.  My  general  plan  is  to  consider  the  state  of  the  competing  parties. 
Mr  Farquharson,  as  cautioner  in  the  purchase,  might  have  insisted  to  have  had 
the  vouchers  of  payment  produced,  and  no  objection  lay  to  this :  so  Mr  Seton 
and  Mr  Scott  granted  an  obligation  to  Mr  Farquharson,  (printed  at  the  end  of 
the  answers.)  Had  that  bond  been  delivered  up  there  would  have  been  no  con- 
troversy. Mr  Scott  cannot  plead  that  that  was  not  done ;  for  he  ought,  as  a 
man  of  business,  to  have  carried  that  plan  into  execution.  Mr  Scott  has  no 
right,  either  feudal  or  personal,  in  the  estate  of  Appin.  All  those  rights  are 
vested  in  Mr  Farquharson  to  the  end  and  purpose  that  the  debts  might  be 

J  aid  and  the  bond  given  up.  The  obligation  to  reconvey  to  Mr  Seton  was,  that 
is  sale  might  be  made  good  against  any  defect  in  the  bankrupt's  right  as  a 
collateral  title.  If  the  words  of  the  Act  1695  could  have  authorised  a  discharge 
or  consignation,  multo  magis  in  this  case.  There  is  no  decision,  in  the  course  of 
near  a  century,  which  authorises  a  man  to  keep  up  debts  so  as  to  make  them 
compete  with  his  creditors. 

On  the  27th  November  I788,  '*  The  Lords  sustained  the  objections  to  Mr 
Scott's  preference ;"  adhering  to  their  interlocutor  of  July  1788. 

For  Mr  Scott,— Charles  Hay,  &c.    AU.  Hay  Campbell,  &c. 

Reporter,  Swinton. 

Diss.  Rockville,  Swinton,  Ankerville,  Justice-Clerk,  Monboddo^  Gardenston. 

Absent.  Elliock,  Henderland.   [Determined  by  President's  vote.] 
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1788.    December^.    Allan  Stewart  and  Company  against  Cbeditobs  of 

James  Stein. 

FRAUD. 

Aft  insolTflBt  ftgmm  baring  pnrduMed  goods  on  credit  within  three  days  preceding  his  bank- 
ruptcy, snch  purchase  was  presumed  in  law  to  be  fraudulent ;  but»  with  respect  to  goods 
purchased  before  the  tidutm,  the  Lords  judged  it  incumbent  on  the  party  desiring  res- 
titution to  prove  actual  fraud.  On  an  appeal,  the  first  part  of  this  judgment  was  re- 
versed. 

iFac.  CoU.  X.  84}  Dkt.  4,949  and  14,218.] 

Justice-Cleek.  When  dolus  dedit  eausam  contractus  there  is  a  rei  vindication 
if  the  subject  exist ;  if  the  subject  does  not  exist,  there  will  be  only  action  of 
damages,  which  will  give  no  preference  before  other  creditors.  The  question 
is  not,  whether  Stein  was  insolvent  ?  but  whether,  at  the  time  of  the  purchase, 
he  had  a  probability  of  paying  for  the  goods  which  he  purchased  ?  A  man  who 
makes  a^ri  cessio  may  be  presumed  to  have  known  of  it  three  days  before  it 
happened.  Stein  must  have  known  that  his  bankruptcy  was  inevitable  as  soon 
as  ne  learnt  that  the  bill  concerning  the  distilleries  was  to  pass  into  a  law. 

Henderland.  Insolvency  is  not  sufficient  to  set  aside  a  sale,  otherwise  no 
man  could  contract  without  showing  a  state  of  his  affairs.  Here  there  was  no- 
thing more  than  a  dolus  incidens  ;  for  Stein  is  able  to  pay  so  many  shillings  in 
the  pound  of  his  debts.  Goods,  if  delivered,  must  go  to  the  debtor,  (the  pur* 
chaser,)  and  consequently  to  his  creditors.  It  is  true  that,  in  one  case,  fifty 
years  ago,  the  Court  fixed  on  the  term  of  three  days  before  the  cessio  fori  as 
the  terminus  for  restitution  :  this  it  did  on  the  authority  of  Simon  Van  Lewen, 
who,  however,  gives  no  satisfactory  reasons  for  his  opinion  ;  and  it  is  contrary 
to  the  opinion  of  the  greatest  commercial  lawyer  that  ever  lived,  (Lord  Mans- 
field.) 

Hailes.  It  is  true  that  the  case  of  Cave  was  determined  fifty  years  ago ; 
but  the  decision  was  deliberately  given,  and  has  not  been  called  in  question  for 
half  a  century ;  and  very  many  decisions  have  been  pronounced,  all  taking  it 
for  granted  that  the  case  of  Cave  was  rightly  judged.  Van  Lewen  was  not 
merely  a  doctor  umhraticus :  he  was  skilled  in  the  practice  of  law }  and  it  is 
to  be  presumed  that  he  delivered  an  opinion  found'ed  on  practice. 

Dreghorn.  If  there  is  a  series  rerwn  similiter  jtidicatamm^  it  is,  however, 
admitted  by  Allan  and  Stewart,  that  a  bargain  of  sale  cannot  be  set  aside  on 
account  of  insolvency :  there  »ust  abo  be  some  circumstances  of  fraud.  If,  by 
our  law,  there  is  no  hypothec  for  the  price,  how  shall  the  creditor-seller  have 
a  security  ?  Here  me  praperty  was  transferred*  and  bills  takea :  if  the  pro- 
perty is  transfer<red,  the  fraud  of  the-  bisyer  does  not  void  the  8ale«  There  is  no 
proof  of  Stein's  fraud. 

SwiNTON.  A  fraud,  giving  occasion  to  a  contract,  renders  it  null.  Here  it 
is  said  that  there  w^s  no  dole.  The  dole  lay  in  thisi  that  a  person,  knowinc^ 
that  he  cannot  pay,  purchases  goods.  Stein,  as  soon  as  he  knew  that  the  bifi 
was  to  pass  the  House  of  Commons^  knew  that  it  behoved  him  to  stop. 


*  • 


1060  DECISIONS  REPORTED  BY 

'  MoNBODDO.  Had  the  goods  sold  to  Stein  been  sold  by  him  to  another  there 
would  have  lain  no  action.  The  question  is,  Did  Stein  know  that  his  circumstances 
were  irretrievable  when  he  received  the  goods  ?  The  decision  in  the  case  of 
Cave  is  fifty  years  old  ;  but  it  is  not  the  worse  of  that :  it  has  never  been  al- 
tered. It  determined  a  prcesumptio  juris  et  dejure  infra  triduum.  But  it  does 
not  say  that  there  may  not  be  fraud  even  in  older  bargains.  The  sale  of  the 
grain  was  not  completed  till  j^des  habita  de  pretiOf  and  at  that  time  Stein  knew 
that  he  could  not  pay. 

RocKviLLE.  No  decision  has  narrowed  the  ground  of  the  decision  in  the 
case  of  Cave,  though  many  have  gone  beyond  it. 

Gardenston.  The  decision  was  a  good  one,  and  has  been  held  to  be  a  rule 
of  law.  The  question  is  not  with  the  party  contracting,  but  among  creditors 
who  have  all  been  deceived  :  the  parties  admit  that,  before  any  of  the  debts  in 
question  were  contracted.  Stein  was  irrecoverably  bankrupt  He  must  neces- 
sarily have  known,  three  days  before  the  cessio  Jbrif  what  was  about  to  happen, 
and  that  he  could  not  pay  the  grain  which  he  bought  and  received. 

DuKsiNNAK.  The  case  of  Cave  was  intended  for  a  rule,  and  it  has  ever  been 
considered  as  such  ;  but  I  do  not  incline  to  go  beyond  it.  Actual  fraud,  at  any 
time,  may  be  proved.  If  I  could  see  circumstances  to  convince  me  that  Stein 
knew  he  could  not  stand,  I  should  go  back  beyond  the  three  days»  in  a  question 
with  Stein  himself ;  but,  in  a  question  among  creditors,  I  cannot  go  back  any 
farther. 

President.  In  the  case  of  Pallet,  in  1680,  the  Court  thought  that  the  books 
of  a  merchant,  showing  that  the  person  purchasing  could  not  have  paid,  was 
svifficient  to  establish  dole.  But  that  decision  has  not  been  repeated  ;  for  the 
law  must  follow  the  stream  of  manners  :  and,  in  the  case  of  Cave,  the  Lords 
laid  aside  the  point  of  insolvency,  and  adopted  another  principle,  which  might 
not  be  arbitrary.  I  still  admit  that  a  special  act  of  fraud,  even  before  the  three 
days,  would  void  the  sale. 

On  the  4th  December  1788,  "  The  Lords  sustained  the  claim  for  the  rede- 
livery of  the  grain,  delivered  within  three  days  of  the  23d  February,  when  the 
cessiojbri  happened. 

Act.  Mat  Ross.    AU.  Allan  M'Conochie,  &c. 

Diss.  Henderland. 


1788.    December  l6.    Maoelaine  de  la  Motte  against  William  Jardikx. 

ALIMENT— HUSBAND  AND  WIFE. 

A  Wife  divorced  brought  a  reduction  of  the  decree.  She  was  found  entitled  to  the  expense 
of  carrying  on  the  reduction,  and  to  aliment  diirinff  the  dependence  of  it ;  and  thu  de* 
creed  aifter  the  reasons  of  reduction  had  been  repelled. 

» 

iFaculty  Collection,  X.  109 ;  IHctioneuy,  447.] 

Justice-Clebk.    After  a  decreet  of  the  consistorial  court  the  woman  is  no 
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longer  a  wife.  She  may  re-establish  her  status  by  a  reduction  or  declarator  of 
marriage.  Suppose  the  pursuer  M.  de  la  Motte  were  not  to  enter  her  appeal  to  the 
House  of  Lords  till  the  fourth  year  after  sentence,  that  appeal  would  place  her 
just  as  if  she  were  in  a  reduction.  By  her  argument  she  might  claim  aliment  retrot 
and  then,  having  obtained  it,  she  might  drop  her  appeal. 

Henderland.  I  never  heard  of  any  demand  for  aliment  or  expenses  in  a 
case  like  this.  Final  sentence  in  the  Act  of  Parliament  means  the  final  sentence 
of  the  consistorial  court 

Gardenston.  Nothing  is  so  apt  to  puzzle  as  the  putting  of  cases.  As  long 
as  the  lady  acquiesces  she  has  no  claim.  When  she  brings  an  appeal  it  will  be 
considered  how  far  she  has  been  in  mora  :  should  the  cause  be  appealed  after 
four  years,  that  mora  may  perhaps  exclude  aliment. 

Dreghorn.  If  a  wife  be  entitled  to  money  here,  after  she  ceases  to  be  a 
wife,  she  may  have  the  like  demand  in  the  House  of  Lords.  This  is  very  inex« 
pedient:  few.  men  could  afford,  on  those  terms,  to  sue  for  a  divorce.  The  ex- 
pense would  be  dreadful :  even  at  present,  from  judicial  proceedings  much 
money  is  bestowed  in  the  Commissary  Court.  [He  expressed  himself  too 
strongly ;  I  set  down  his  corrected  opinion.]  A  woman  has,  at  the  worsts  a  re- 
lief here  and  elsewhere  in  forma  pauperis.  I  do  not  mean  to  bind  myself  down 
never  to  allow  any  thing  to  a  divorced  woman.  But  I  think  that  here  there 
was  no  bona  fides  in  attempting  to  set  aside  the  judgment  of  the  consistorial 
court.  During  a  practice  of  thirty  years  I  have  never  seen  an  unjust  prosecu- 
tion against  a  woman  in  the  Commissary  Court. 

EsKOROVE.  The  maxim,  res  judicata  pro  veritate  hahetUTf  does  not  apply  to 
a  reduction  of  the  decreet  of  an  inferior  court.  That  decreet  is  no  more  than 
a  summons.     Till  the  decreet  of  this  court  is  pronounced  there  is  a  fif  pendens. 

On  the  l6th  December  I7889  ''  The  Lords  found  the  petitioner  entitled  to 
aliment  and  expenses  ;'*  altering  their  interlocutor  of  8th  August  I788. 

Act.  W.  Stewart.     Alt.  R.  Blair. 

Diss.  Justice-Clerk,  Swinton,  Henderland,  Stonefield,  Hailes,  Dreghom. 

Alt.  Alva,  Gardenston,  Rockville,  Monboddo,  Ankerville,  Eskgrove,  Presi- 
dent \  [carried  by  his  casting  vote.] 

Non  liquet^  Dunsinnan. 


1789*    February  S.    William  Ridley  against  Trustees  of  Haig  and  Cok- 

FANT. 

PRIVILEGED  DEBT. 

Wag€8,  or  a  yearly  salary  to  the  oveineer  of  an  extenrive  distilleryi  found  not  a  privileged 

debt. 

IFaculty  Collection,  X.  101 ;  Dictionary,  11,8540 
Gardenston.    The  principle  is  just,  that  privileges  are  not  to  be  extended. 
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Custom  has  given  a  preference  to  menial  servants,  though  I  do  not  see  a  good 
reason  for  that.  The  distinction  in  the  case  of  Melville  against  tkarektji  was 
on  account  of  universal  practice,  which  I  and  all  sherifl^  know.  Were  the  jttdg- 
ment  in  this  case  to  go  for  the  servant,  it  would  be  a  great  alteration  in  the  law. 
By  the  same  rule  the  preference  might  be  extended  to  merchants'  clerks. 

SwiNTON.  I  remember  well  the  case  of  Barclay.  The  Court  was  well  pleased 
that,  on  inquiry,  the  practice  turned  out  to  be  so  general,  because  there  was 
thought  to  be  justice  in  it.  I  think  that  this  case  ought  to  be  judged  on  the 
^me  principle. 

EsKGROVE.  I  see  no  practice  extending  the  case  of  Barclay  to  other  cases. 
That  case  did  not  rest  on  principle  alone ;  but  there  was  the"^  practice  of  the 
inferior  courts,  where  questions  concerning  servants^  wages  are  most  commonly 
agitated.  Here  the  Court  is  called  upon  to  extend  a  supposed  principle  of  ex- 
pediency much  beyond  any  practice. 

Justice- Clerk.  The  general  principle  of  the  law  of  Scotland  is  against  pri- 
vileges and  preferences ;  all  such  are  stricti  juris.  There  might  be  as  good  rea- 
son to  give  preferences  in  the  case  of  bankruptcy  as  the  case  of  death  :  but  the 
Court  woula  not  listen  to  that  in  the  case  of  Barclay ;  they  required  practice, 
and  on  that  practice  they  proceeded. 

pR£8it>ENT.  Were  we  to  give  way  to  this  claim,  it  would  have  the  effect  of 
altering  the  law  of  Scotland  in  a  very  important  particular.  Property  is  trans- 
ferred when^^fe^  habita  est  de  pretio :  so  here  personal  labour  was  transferred 
y^hen^fides  habita  de  mercede  sohenda. 

MoNBODDO.  The  case  of  Barclay  went  upon  constant  practice,  which  is 
equal  to  law.  Every  thing  that  a  merchant  earns  is  by  the  labour  of  his  clerks, 
and  yet  they  have  no  preference. 

On  the  3d  February  1789,  "  The  Lords  repelled  the  claim  of  preference." 

Act.  Ch.  Hope.    Alt.  A.  M<3onochie. 

Reporter^  Monboddo. 


1789*    January  25.    Robert  Williamson  against  Charles  Mercer. 


GLEBE. 


'^  The  Lords  were  of  opinion  that  a  glebe,  having  been  designed  and  possess- 
ed for  40  years,  an  heritor  cannot  challenge  the  possession  as  oeing  beyond  the 
dimensions  of  a  glebe ;  but  that  encroachments  made  by  the  present  incumbent 
must  be  deducted ;  and  they  remitted  to  the  Ordinary  to  inquire  into  and 
ascertain  the  quantity,^' — varying  the  interlocutor  of  Lord  Monboddo. 

For  Mr  Williamson, — D.  Williamson.    Alt.  J.  Haggart 

*"'  r.  Monboddo,  Eskgrove,  Ankerville. 
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1789.  Feimary  10.  Dams  Isobella  Bbonsobm  against  Sib  Thomas  Wallace. 


FORVM  COMPETENS. 

A  marriage  celebrated  in  England  between  two  natires  of  Scotland,  rending  in  England 

ammo  remmeadit  not  diaaolable  in  the  Seottish  Courts. 

iFac.  Coll  X  105  i  Diet.  ^94^'] 

i 

EsKOROVEa  Tht  forum  originis  wa»  never  sustained  in  civil  cases,  excepting 
in  the  case  of  Smart  Tenant^  and  that  was  decided  on  the  specialty  of  the  Scots 
at  Campveer  being  subject  to  the  laws  of  Scotland*  The  case  is  very  difierent 
here.  We  are  called  upon  to  determine  as  to  the  constitution  of  a  marriage 
celebrated  in  a  foreign  country,  and  of  the  committing  of  adultei^  in  a  foreign 
country.  If  a  woman  marries  a  Scotsman  in  England,  she  must  know  that  she 
can  obtain  nothing  on  her  husband's  infidelity  but  a  separatio  a  mensa  et  toro : 
had  the  parties  ever  come  to  Scotland,  and  cohabited  there,  and  so  established 
themselves  married  persons,  action  might  have  lain. 

Henderland.  There  are  two  questions  here :  1.  Whether  Sir  Thomas  Wal- 
lace has  a  forum  to  be  tried  ?  S.  By  what  rule  is  the  marriage  breach  to  be 
tried?  As  to  the  first,  I  think  that  he  has  di.  forum  here.  The  most  eminent 
writers  on  tlie  laws  of  civilized  nations  in  Europe  hold  that,  ratione  dofnicilii  na- 
tivitatis,  there  is  a  jurisdiction.  A  man,  by  leaving  a  country,  does  not  say  that 
he  gives  up  all  rights  derived  by  marriage  or  blood.  A  judge,  in  this  country, 
has  a  right  to  decide  in  the  causes  of  natives.  This  is  clear  from  the  form  of 
edictal  citation,  an  extraordinary  form,  which  proves  that  there  is  an  inherent 
right  of  jurisdiction.  The  second  question  is,  by  what  law  must  this  case  be  de- 
termined ?  Marriage  is  a  contract  Juris  gentium  :  it  must  be  celebrated  in  the 
form  of  the  country  where  it  takes  place  ;  but,  having  been  once  established,  it 
must  be  judged  of  in  the  country  where  the  party  has  a  competent^rt/m.  Dif. 
ferences  of  opinion  in  religion  may  influence  the  law,  and  make  a  difference  as 
to  consequences. 

Gardenston.  Were  this  interlocutor  to  be  altered,  we  should  have  a  plenti- 
ful crop  of  divorces  never  heard  of.  [And  why  not  upon  cause  shown  ?] 
I  admit  that  there  is  here  afonim  competens.  A  man  cannot  disengage  himself 
from  his  country,  or  from  contracts  entered  into  in  a  particular  place.  But  Sir 
Thomas  Wallace  did  not  contract  in  this  country,  but  in  another  place,  and  he 
has  relinquished  Scotland  altogether. 

MoNBODDO.  The  question  is.  Whether  ought  the  forum  originis  to  get  the 
better  of  the  forum  domicilii  or  Jorum  loci  contractus.  The  Roman  law  does 
not  apply  ;  for  the  edict  of  Caracalla  made  all  the  inhabitants  of  the  empire 
citizens  of  Rome.    This  applies  not  to  independent  states* 

SwiNTON.  I  doubt  whether  the  forum  originis  can  have  any  farther  effect 
than  as  to  allegiance.  Besides,  the  question  of  jurisdiction  is  Yoreign  to  this 
case.    The  form  of  marriage  is  municipal,  and  so  are  its  consequences. 
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Justice-Clerk.  I  never  was  clearer  of  any  proposition  than  in  the  present 
case.  The  first  question  is,  Whether  Sir  Thomas  Wallace  be  amenable  here  7 
Different^ra  are  treated  of  by  all  our  lawyers.  As  to  the  forum  ratione  deUcii, 
that  is  not  good  unless  the  man  be  here  ;  for  a  man  cannot  be  condemned  in 
absence.  Forum  domicilii  is  a  general  forum  ;  forum  ratione  rei  sites  only  goes 
to  the  subject  situated  in  such  territory.  Forum  domicilii  is  a  very  uncertain 
things  especially  when  a  man  does  not  fix  his  residence  in  any  one  place.  Forum 
originis  is  the  most  complete  forum  of  any ;  and  there  is  no  decision  to  the 
contrary.  Suppose  Lady  Wallace  had  children,  and  Sir  Thomas  should  deny 
his  marriage  with  her,  as  the  interlocutor  now  stands,  she  could  not  declare  her 
marriage,  or  the  status  of  her  children.  If  Sir  Thomas  has  2k  forum  here,  what 
is  it  which  difierences  this  case  from  many  others.  Wherever  he  has  2^  forum 
he  is  convenable.  It  is  said  that  the  marriage  was  contracted  in  England  \ 
but  what  then  ?  If  that  is  a  good  objection,  it  would  be  good  although  Sir 
Thomas  resided  in  Edinburgh  or  Glasgow.  A  declarator  of  a  marriage  con- 
tracted in  England  would  be  good  here.  But  then  it  behoved  the  commissaries 
to  try  the  question  by  the  law  of  England.  Does  it  follow  that  the  dissolution  of 
the  marriage  must  be  tried  in  England?  No :  the  dissolution  must  be  tried  by 
the  law  of  the  place  where  the  parties  have  2i  forum.  What  is  a  divorce  ?  It  is 
an  actio  injuriarum.  If  a  man  should  beat  his  wife  in  Scotland,  could  he  plead, 
I  was  married  in  England,  and  therefore  am  not  answerable  at  any  instance  in 
a  Scottish  court  ?  The  same  is  the  case  as  to  an  action  for  aliment.  If  a  mar- 
riage be  once  established,  it  must  have  efiect  everywhere.  It  is  impossible  to 
bring  an  action  against  Sir  Thomas  Dunlop,  in  Doctors^  Commons,  for  he  has 
no  forum  in  England  j  and,  without  a  previous  process  in  Doctors'  Commons, 
there  can  be  no  bill  for  divorce  brought  into  Parliament. 

President.  It  would  be  dangerous  were  this  interlocutor  altered.  Some  of 
the  judges  do  not  seem  to  see  all  the  consequences  of  a  different  judgment.  [I 
for  one  never  could  see  them.  Adultery,  oy  the  law  of  God,  dissolves  mar- 
riage \  and  it  is  difficult  to  understand  how  such  a  contract  as  that  of  marriage 
should,  contrary  to  the  nature  of  all  other  contracts,  subsist  while  one  of  the 
parties  breaks  bargain.  There  is  here  some  root  of  superstition  remaining. 
Sir  Thomas  Dunlop  is  the  only  Scotsman,  within  my  memory  or  knowledge, 
who  ever  abjured  his  country  voluntarily,  and  without  the  fear  of  the  gallows 
before  his  eyes ;  and  yet,  should  his  mother  die  to-morrow,  he  would  tnen  be- 
come a  Scotsman,  and  petition  the  sovereign  to  order  the  proper  measures  for 
ascertaining  hfs  descent  and  his  right  to  a  good  estate  in  Scotiand..  That  a  man 
should  abjure  his  own  country,  without  asserting  that  he  belongs  to  any  other 
country,  is  a  thing  of  which  I  never  heard  an  example.]  The  forum  ratione  ori* 
ginis  is  the  least  founded  of  any, — to  say  that  a  person  being  dropt  here  becomes 
a  Scotsman.  [This  is  most  illogical,  to  argue  from  what  very  rarely  happens  to 
what  happens  every  day.  Could  it  be  shown  that,  in  general,  men  who  beget 
children  in  Scotland,  and  women  who  bear  them,  have  no  purpose  of  forming 
or  of  maintaining  a  connexion  with  Scotland,  I  should  then  suppose  that  such 
a  dropt  child  might  find  a  law  and  a  sovereign  elsewhere.  But  this  is  to  sup- 
pose that  we  are  a  nation  of  vagabonds,  without  house  or  home.]  The  sove- 
reigns of  feudal  states  have  extended  this  principle  to  matters  of  treason.  [Such 
sovereigns  did  not  extend  the  principle, — they  found  it :  and  if  we  look  back 
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to  tinet  befofo  the  ^staUishitieiit  of  feudal  states,  we  shall  find  tlie  nolkMi  of 
one's  native  country  stronger  without  compulsion  thaa  it  could  be  in  feudal 
states  upon  compulsion  or  contract]  The  Jbmm  arigimshns  the  eflfect  of  found- 
ing an  action,  should  the  party  ever  come  into  Scotland.  [A  vety  weak  effect ; 
for  then  the^rt^m  domiciUi  would  generally  serve  the  purpose  of  the^rum  orU 
ginis.Ji  Here  is  a  qtuestio  status,  to  be  governed  by  principles  totally  difitoent 
from  the  Jbnan  origims.  We  are  not  here  speaking  of  a  Frenchman  and  a 
Frenchwoman,  but  of  two  persons  subject  to  the  same  sovereign.  In  order  to 
found  her  action,  she  produces  evidence  of  her  marriage  in  England ;  and  she 
concludes,  that,  on  account  of  the  adultery  of  Sir  Thomas  Wallace,  she  should  be 
divorced  from  him.  Protestant  states  admit  of  divorce  for  adultery  or  wilful 
desertion.  In  Ehgland,  such  divorce  can  only  be  obtained  by  Act  of  Parlia^ 
ment.  People  who  marry  in  England  must  lay  their  account  with  being  tied 
together  for  life,  unless  a  divorce  can  be  obtained  by  Act  of  Parliament.  What 
Lady  Wallace  asks  is  what  no  woman  in  England  can,  complain  for  not  getting. 

On  the  10th  February  1789,  "  The  Lords  remitted  to  the  commissaries  to 
dismiss  the  action  i'*  adhering  to  their  interlocutor,  9th  August  1788. 

Act.  Henry  Erskine.     Alt.  R.  Blair. 

Diss.  Alva,  Justice-Clerk,  Henderland,  Hailes,  Ankerville,  Dunsinnan^ — 
[jDreghorn  did  not  votei  having  not  read  the  papei's,  as  being  of  the  Outer  House, 
second  division,  by  Act  of  Sederunt,  but  he  inclined  to  the  interlocutor.]  This 
question  was  carried  by  the  President's  casting  vote ;  and  the  more  I  consider 
tne  case,  the  more  I  am  satisfied  diat  the  judgment  is  erroneous. 


iMaM^MH 


1789.    February  15.    Robert  Colt  agmnst  Georoe  Waddell. 

GENERAL  ASSIGNATION. 

Dispositioa  of  all  soms  of  money  dae  by  bond,  does  not  comprehend  those  due  by  heritable 

bonds. 

iFac.  ColL  X.  Ill }  Dictionary,  5,022.] 

Hailes.  Mr  Waddell  improperly  affects  ignorance  of  the  relation  of  Mr 
Colt  to  the  testator ;  and  still  more  improperly  insinuates  that  Oliver  Colt  was 
an  keredipeta.  One  might  imagine,  from  Mr  Ross's  information,  that  Oliver 
Colt  gave  Oarturk  a  good  dinner  once  apweek,  whereas  they  lived  at  a  great 
distance  from  each  other,  and^had  very  little  communication.  Such  libertiet 
ought  not  to  be  taken*  It  seems  impossible  that  wadsets  and  adjudications^ 
"  rights  of  property^  can  fall  under  a  clause  where  bands  is  the  leading  word. 
But  I  doubt  how  moveable  bonds  should  be  comprehended  under  the  generality^ 
and  not  heritable  bonds  also  ? 

SwiNTON.  I  had  great  hesitation  in  pronouncing  this  interlocutor;  but  I  chose 
to  follow  the  precedents  cf  the  Court  I  think  that  wadsets  do  not  fall  under 
the  clause ;  but  may  not  adjudications  come  under  the  word  decreets  f 

6  T 
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President.  I  am  clear  as  to  the  intention  of  the  testator ;  and  what  autho- 
rity to  limit  the  general  term  of  bonds  to  such  as  are  personal  ? 

On  the  ISth  February  ly^Of  "  The  Lords  decerned  in  favour  of  Geotgt 
Waddell  ;**  adhering  to  the  interlocutor  of  Lord  Swinton. 

For  Waddell,  pursuer,— -M.  Ross.    Alt.  R.  Blair. 

Diss,  as  to  adjudications,  Swinton. 

Diss,  as  to  heritable  bonds,  Swinton,  Hailes,  Dunsinnan,  President. 


1789*    February  90.    Mart  Forest  against  Lieutenant  Christopher  Fun- 

STON. 


FORUM  COMPETENS. 
Holding  a  military  office  in  Scotland,  without  actual  residence^  does  not  create  a  domieik. 

[Fac.  CoU.  X.  11«;  Diet.  4823.] 

Hailes.  The  defender  is  master-gunner  at  Blackness  Castle ;  this  is  not 
merely  a  name  entitling  him  to  a  salary,  but  it  is  a  stationary  office.  He  has 
military  stores  committed  to  his  charge,  and  he  has  an  apartment,  such  as  it  is, 
in  the  garrison  ;  and  if  his  domicile  be  not  there,  we  know  not  where  it  is.  An 
execution  against  him,  at  his  domicile  in  Blackness  Castle,  would  be  a  proper 
one.  He  says  that  his  domicile  is  at  Strathbane  in  Ireland  :  but  I  have  no  evi- 
dence of  this  ;  and,  until  I  am  better  informed,  I  must  presume  that  his  sedci 
rerum  et  Jbrtunarum  is  at  Blackness,  and  that  he  has  a  temporary  leave  of  ab- 
sence from  the  Commander-in-Chief,  which  permits  him  to  be  elsewhere  than  in 
the  place  where  his  duty  fixes  him. 

Justice-Clerk.  It  matters  not  whether  Lieutenant  Funston  be  absent  with 
or  without  leave  y  he  is  a  foreigner,  and  has  no  residence  in  this  country. 

EsKGROVE.  There  is  no  law  which  says  that  a  man,  being  an  officer,  and 
having  an  office  and  a  house  annexed  to  it  in  Scotland,  will,  although  a  foreigner, 
be  amenable  to  the  jurisdiction  of  Scottish  courts.  The  governor  of  Fort  Au- 
gustus has  a  very  good  house  there,  and  yet  no  declarator  of  marriage  brought 
against  him  in  Scotland  would  be  of  any  avail.  [To  make  his  species  fofti  ap- 
plicable to  the  purpose,  he  should  have  put  the  case  of  the  deputv-govemor, 
who  does  reside,  instead  of  that  of  the  governor,  who  is  understood  to  draw  a 
mere  pension  without  any  obligation  to  residence :  if  governor  Trapand  be  not 
amenable  to  the  courts  in  this  country  ratione  damiciUi,  I  know  not  what  other 
domicile  he  can  have  :  he  will  be  like  Sir  Thomas  Wallace^  who,  as  the  Court 
has  found,  is  amenable  to  no  court  for  adultery.] 

On  the  20th  February  1789»  '*  The  Lords  remitted  to  the  commissaries  to 
dismiss  the  action.'^ 

Act.  J.  Dickson.    Alt.  Edw.  M^Cormick. 

Reporter,  Dreghorn. 
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I789>    February  25.    Gideon  Gbat  against  Archibald  Setoh. 

UFERENTEIL 
A  liferenter  can  sell  no  wood  except  ceppce,  not  even  although  planted  by  himaelf. 

LPacuUy  CoUectiofit  X.  116 ;  Dictionarift  82^0.] 

SwiNTOKe  If  a  liFerenter  may  cut  haggs  annually,  why  may  he  not  let  them 
grow  ;  and  then,  afler  20  or  30  years,  cut  them  all  together  ? 

Hailes.  There  is  one  obvious  reason  why  he  cannot:  when  he  cuts  annually, 
a  newgrowth^begins  the  next  year,  whereas,  by  doing  all  at  once,  he  deteriorates 
the  estate.  Suppose  him  to  live  for  twenty«*five  years,  if  he  cuts  annually  he  will 
leave  one  twenty«-fifth  ready  ibr  cutting  next  year,  one  twenty-fifth  to  be  cut  in 
the  year  after,  and  so  on  :  whereas  should  he,  in  the  twenty-five  years,  cut  the 
whole,  there  must  be  an  interval  of  twenty-five  years  before  there  can  be  any 
new  cutting  at  all :  this  would  incroach  very  materially  on  the  right  of  the  fiar. 
I  must  observe  here,  that  the  permission  asked  by  the  factor  proceeds  on  die 
supposition  that  the  cutting  down  all  the  trees  on  an  estate  does  not  diminish 
the  value  of  the  estate ;  which  is  a  great  error* 

Some  other  judges  spake  to  the  same  purpose* 

On  the  20th  February  17899  **  The  I^rds  refused  the  incidental  petition  of 
the  factor/* 

For  the  petitioner, — A.  Abercrombie.    Alt.  H.  Erskine. 


1789-    March  3.    Stirling  Banking  Company  against  Stewart,  Allan,  and 

Company. 

FRAUD. 

Ab  inaol  vwt  porsoii  havng  purchased  goods  on  credit,  within  three  days  preceding  his  bank- 

mptcy,  such  purchase  was  presumed  in  law  to  be  fraudulent ;  but,  with  respect  to  goods 

purchased  before  the  iriduumj  the  Lords  judged  it  incumbent  on  the  party  desiring  res- 

.  titution,  to  prove  actual  fraud.     On  an  appeal,  the  first  part  of  this  judgment  was  r^ 

versed. 

m 

iFacuHy  CoUeethih  J^-  64 }  IXetionaiy,  4949.1 

EsKGROVE.  There  must  have  been  bills  of  loading  in  the  case  of  Prince  and 
Pallet  a  century  ago ;  and  yet  the  Lords  did  not  consider  them  as  a  transfer ; 
and  there  has  never  been  any  decision  to  the  contrary.    In  the  case  of  Hastie, 
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and  in  others,  the  competition  was  among  creditors.  Here  the  question  is  be- 
tween Stein  the  purchaser,  with  others  in  his  right  on  the  one  side,  and  the  sell- 
ers on  the  other. 

Justice-Clerk.  The  case  of  Hastie  and  Jamiesan  does  not  apply :  it  would, 
if  Allan  and  Stewart  had  become  bankrupt,  and  arrestments  had  been  used.  [I 
do  not  clearly  perceive  what  difference  that  wonld  have  made :  the  competitioQ 
would  still  have  been  between  Stein  or  creditors  in  his  right,  and  Allan  and 
Stewart,  or  creditors  in  their  right.]  The  law  of  England  is  more  favourable  to 
the  petitioners  than  the  law  of  Scotland ;  yet  still  the  English  lawyers  hold  that 
the  goods  may  be  stopt  m  tramitu,  whicb.  ia  incoonstrbt  with  the  notion  that 
the  indorsation  of  a  biU  of  loading  conveys  propertpr. 

SwiMTON.  Tbe  termmut  a  fuo  is  the  time  at  which  the  bankrupt  gets  poases- 
siAU  of  the  goods. 

MoicBopDO.  Had  there  been  a  series  rerumjudkatarmnp  I  should  have  sub- 
mitted to  the  judgment  in  the  ca9e  of  Ctiw,  tbou^  I  always  doubted  of  it  ^  but 
I  see  no  such  series.  Hera  the  purchaser  did  not  insbt  on  the  delivery  of 
the  grain;  it  was  volnntarily  delivered*  The  fraud  presumed  i8»  when  the 
bargain  is  within  the  three  days  ;  and  that  was  the  opinion  of  Van  Lewai, 
and  is  agreeable  to  the  civil  law.  [it  is  singular  that  Lord  Monboddo  should 
have  always  doubted  as  to  the  decision  in  the  case  of  Cave^  afber  having  sup- 
ported it  at  the  last  hearing.  Lord  Mooboddo  is  not  ao  decided  aa  he  has  been ; 
he  has  become  apt  enough  to  vote  against  his  omn  interkicutora  ^  which  waa  not 
supposed  to  be  the  case  formerly^  The  specialty  here  ia  stroqg.  Itt  the  de- 
cision of  the  House  of  Peers,  Hastie  against  Jamesaa^  the  tndorsftfeioB  of  a  bill 
of  loading  was  held  to  be  a  transferecice  of  proper^  j  and.  it  is  by  the  dec? ees 
of  that  Court  that  I  go.  Delivery  of  the  key  of  a  granary  is  the  delivery  of  the 
grain  ;  it  and  the  case  is  the  same  here* 

President.  I  cannot  imagine  that  the  rule  of  three  days  means  "  between 
bargain  and  tradition."  A  contract  entered  into  three  months  ago  would  be 
voided  by  the  law  of  England  should  a  bankruptcy  ensue,  if  the  goods  be  not 
delivered  till  after  the  bankruptcy.  It  is  clear  that,  by  the"  law  of  England, 
there  eamiot  be  any  d^ivcxy  mua  and  after  the  bankruptcy.  The  Court  here 
thought  that  the  presumption  of  fraud  ahould  go  three  days  back.  The  whole 
system  of  our  law  proceeds  upon  days  and  hours ;  and  by  such  calculations  all 
diligences  are  tried  and  regulated. 

On  the  8d  of  March  1789,  *'  The  Lord?  found  that  Allan  Stewart  and  Com- 
pmj  we  aititLsd  ta  restitution  of  the  grain  delivered  by  them  into  the  granaries 


ef  Jamea  Steii^  within  three  daya  of  23d  February  t7M,  when  he  stopi  pay- 
aaeot }  ittd  wbic^  Tmnaiaed  in  nia  possessioa  unmanu/kctured  ^^  adbering  to 
tbetr  hrteitocuikof  of  the  lltk  Deeembei:  17a9« 
Act.  R.  Blair,  &c.    Alt.  Mat.  Ross,  &c. 


«««*^MM^^i«Wi^|«|«.i^«M«W 


»  1 


lOJRD  HAILE8.  1669 


1799*^   Jute  fl6.    Gbmae,  <&e.  Wilsons  tfgahut  James  WasoN. 

TUTOR,  CURATOR,  AND  PUPIL. 

Atotor,  obtaimng',  in  hia  own  name,  a  kaae  of  lands  fbrueriy  held  by  his  popil%  aooouttt* 

able  to  thflin  fair  the  profits. 


Fac,  CoU.  X  157  i  DkL  l6/r76. 

f 

EsKGROVE.  A  tutor  cannot  acquire  to  himself  during  the  tutory.  But  the 
question  is,  as  to  the  effect  of  the  surrender  of  the  tack  during  the  tutory.  The 
tack  was  something  profitable,  for  the  tutor  charges  himself  with  L20  on  that 
account.  The  power  given  by  the  pupiPs  relations  is  not  enoi^h }  the  words 
are  not  suflSciently  exjnicit,  neither  had  they  authority  to  that  mecU  Besidesi 
the  day  before,  the  defender  surrendered  the  lease  and  took  a  leaae  to  himself. 
When  the  defender  became  tutor  he  omitted  the  tack  out  of  the  inventariesb 
It  seems  to  have  been  a  possible  thing  to  manage  by  an  overseer.  The  defend- 
er had  no  right  to  limit  the  profit  to  jUSO  per  annum.  The  first  lease  must  be 
held  to  have  been  taken  for  the  behoof  of  the  popil%  and  so  also  the  seCOBd^ 

JusTiCB-CLEaK.  The  case  of  tutor  and  pupQ  is  stiU  stronger  than  that  of 
trustee  and  truster.  If  there  had  been  a  subtack,  the  tutor  could  not  have  ' 
acquired  right  to  it,  altbongh  the  pupil  himself  had  no  right  to  iL  It  amy  oUCea 
happen  that  to  surrender  a  lease  would  be  a  prudent  point  of  management^  and 
the  Court  would  authorise  it.  But  there  ia  no  cdtt  upon  a  tutor  to  purchase  for 
his  own  behi^e  If  he  had  surrendered  the  lease  finr  a  trifle^  he  mt^t  have 
been  liable  e:f  culpa.    But  here  there  ia  no  surrender  to  the  landlord ;  it  ia  a  ^ 

turrender  to  himself.    All  the  pupils  were  vnder  age  at  the  time  of  takiag  the 
•econd  lease ;  so  the  rules  applicable  to  the  first  are  applicable  to  it  aIso« 

I^eghorn:    No  knowledge  of  law  was  requisite  to  die  tutor ;  hia  own  ttA-     ' 
ings  must  have  taught  him  that  his  conduct  was  wrong.    The  English  case 
quoted  is  very  aroTicable,  and  it  pitx:eeds  on  general  principtes. 

Prbstoekt.  The  discharge  by  the  pupils  ii  the  only  thmg  material  io  way 
cf  defenoe ;  it  refers  to'  an  accountt  and  that  account  gives  credit  lor  L90^  fyr 
two  years,  as  the  surplus  refrt  of  the  farsK 

Justicb-Clerk.  The  pupib  had  no  access  to  know  the  auiuali  pffoita  of  the 
farm,  and  it  was  fraudulent  in  the  tutor  to  produce  soch  an  account  £o9  th^ 
flj^obation. 

On  the  26th  June  1789, ''  The  Lords  repelled  the  defeeces.'' 

Act.  R.  Dundas.    Alt. 

Reporter^  Dunsinnan. 
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1789.  July  24.  JoHir  Young,  Attomeif  fir  ike  Assignees  qf  Mbssrs  Sam- 
DiEMAK  and  Graham,  against  David  Stewart,  Trustee  upon  the  Estate 
qfjA^LES  Stein/ 

6ALR 

Although  a  Bill  of  Lading  has  been  transmittedL  it  was  found  the  goods  ni]|^t  be  ek^ped 

in  transUUj  when  the  consignee  had  become  bankrupt. 

.  Faculty  Collection,  X.  144;  Dictionary,  14,218. 

Justice-Clerk.  The  first  thing  to  be  inquired  into  is  the  effect  of  a  bill 
of  loading.  The  shipmaster  grants  it,  and  the  goods  cannot  be  delivered  to  any 
one  who  is  not  possessed  of  it,  for  no  other  person  can  discharge  the  shipmas- 
ter. Sandieman  and  Graham  might  have  indorsed  it  away  to  any  one.  The 
civil  possession  is  in  Sandieman  and  Graham ;  the  natural  possession  is  in  the 
shipmaster,  not  in  Stein.  Hence  the  idea  of  the  law  is,  that  the  shipmaster 
holds*  the  subject  in  trust  for  the  possessor  of  the  bill  of  loading.  Stein  might 
have  taken  back  the  goods  or  disposed  of  them  otberways,  upon  getting  up  the 
bill  of  loading,  but  on  no  other  condition.  Had  Stein  demanded  back  the  bill 
of  loading,  Sandieman  and  Graham  might  have  reftised  it,  as  being  iu  advance. 
It  is  only  on  the  footing  of  fraud  that  he  could  have  drawn  back  the  goods. 
Kbw  there  is  no  fraud  here,  as  Sandieman  and  Graham  were  creditors  to  Stein. 

President.  Had  there  been  a  sale  made,  and  delivery  of  goods  ordered  and 
th^  bill  of  loading  sent,  I  should  agree  with  Lord  Justice  Clerk.  An  indorsa- 
tion to  a  bill  of  loading  gives  a  Jus  ad  rem  ;  and  so  it  was  determined  in  the 
case  of  Hastie  and  Jamieson.  But  here  there  is  nothing  of  the  nature  of  a  sale ; 
it  was  merely  a  transaction  with  a  factor.  The  property  remained  with  Stein, 
and  he  might  have  countermanded  the  destination.  It  is  said  that  Stein  was 
debtor  to  the  factor ;  that  this  does  not  vary  the  case.  Stein  was  still  pro- 
prietor ;  Sandieman  and  Graham  run  no  risk.  The  rei  interitus  would  have  fallen 
on  Stein.  Resperit  suo  domino  ;  and  the  judgment  of  the  King's  Bench  proceeded 
on  that  ground.     The  right  claimed  was  not  of  property  but  of  retention. 

Dreohorn.  Sandieman  and  Graham  were  factors :  their  claim  is  an  account 
current,  and  they  did  not  rely  on  the  goods  for  pa3mAent 

On  the  24th  July  1789,  ^^  The  Lords  sustained  the  reasons  of  the  reduction 
brought  by  David  Stewart/'    . 

Act.  A.  M*Conochie.     Alt.  A.  Rolland. 

Reporter,  Dreghorn. 

Diss.  Justice  Clerk,  Alva,  Rockville. 

Non  liquet,  Hailes,  who  thought  that  the  cause  should  be  delayed  until  the 
issue  of  the  other  cause  in  the  King's  Bench. 
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1789.    Nweniber  14.     Newnham,  Everett  and  Company,  against  David 

Stewart. 

BANKRUPT 

Heritable  security  for  a  ca«h  credit  set  aride. 

iFac.  Coll.  X.  159  ;  JDkt.  1158.1 

Justice-Clerk.  From  the  first  time  that  I  ever  considered  the  clause  in 
question  of  the  statute  I696,  I  could  not  see  any  occasion  for  that  clause. 
The  deeds  there  mentioned  were  already  reducible  at  common  law.  Here  the 
subject,  granted  in  security,  is  defined,  but  the  extent  of  the  loan  to  be  made 
is  indefinite.     The  question  as  to  that  is  not  determined  by  the  Ordinary. 

EsKGRovE.     I  only  regret  that  the  Act  1696  does  not  go  far  enough. 

Gardenston.  Independent  of  the  specialties,  I  thiuK  this  security  good  ; 
because  the  loan  was  stipulated  for  and  contracted  at  the  date.  It  is  the  same 
as  if  the  banker  had  lent  L12,C(X),  and  then  that  that  sum  had  been  deposited 
with  him.  I  cannot  go  into  the  notion  that  the  banker  could  have  refused 
payment  of  any  part  of  the  deposit.  [I  can  go  into  the  notion  that,  on  sus- 
pecting the  sufficiency  of  the  original  creditor,  he  might  refuse  payment  of  a 
sixpence.]  If  the  obligation  had  been  cautionary,  it  is  admitted  that  it  would 
have  been  good.     I  think  that  the  present  obligation  is  merely  cautionarpr. 

Ankerville.  It  occurs  to  me  that  the  moment  the  heritable  secunty  was 
granted,  Newnham  and  Co.  were  bound  to  answer  the  draughts  to  the  extent 
of  L12,000.     The  former  decisions  must  have  proceeded  on  specialties. 

SwiNTON.  When  the  words  of  an  Act  of  Parliament  are  clear,  as  I  think 
they  are  in  this  case,  it  is  not  in  the  power  of  a  judge  to  go  against  them. 

Dreghorn.  When  I  get  a  power  to  draw  on  a  banker,  I  consider  the  money  as 
actually  advanced.  The  granting  of  a  power  to  draw  is  an  advance,  yet  it  diners 
from  an  article  advanced,  for  the  obligation  to  pay  is  only  good  from  the  date. 

Justice-Clerk.  A  sufficient  distinction  is  not  made  between  the  debt  said 
to  be  contracted  and  the  security  granted  for  that  debt.  I  do  not  see  any  ad- 
vantage  arising  from  cash  credits  upon  heritable  subjects.  Bankers  who  give 
credits  are  very  useful,  and  many  of  them  are  veiy  liberal,  but  it  is  upon  the 
notion  of  getting  partial  payments  that  they  act.  In  cautionry  there  is  always 
a  bond  of  reliei :  this  gives  a  jus  crediti :  In  warrandice  also  there  is  a  jus 
creditu  for  the  ground  of  eviction  must  be  prior  to  the  grant. 

President.  The  argument  from  expediency  does  not  move  me,  for  I  must 
go  by  the  law ;  but  I  am  of  the  opinion  of  the  Lord  Justice  Clerk,  that  there  is 
no  expediency  in  the  plea  of  Newnham  and  Co. 

On  the  14th  November  1789,  "  The  Lords  found  that  the  infeflment  in  se- 
curity  to  Newnham  and  Co.  cannot  avail  them  for  any  sums  paid,  or  obligations 
undertaken  by  them,  posterior  to  the  4th  February  1788  j*'  adhering  to  the  in- 
terlocutor  of  Lord  Swinton. 

Act.  Allan  M'Conocbie.    Alt.  Ch.  Hay.    Diss.  Gardenstoni  Ankerville. 

Non  liquet^  Monboddo,  Henderland. 
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not  liable  for  the  debts  of  his  wife.  Thus,  in  the  case  of  a  bond  bearing  interest 
against  the  wife,  before  marriage,  the  husband  is  bound  for  the  interest,  but 
not  for  the  principal.  Diligence  cannot  be  used  against  the  husband  or  against 
his  estate.  A  husband  may  be  thrown  in  jail  for  his  wife's  debt,  and  on  her 
death  he  may  obtain  a  suspension  and  liberation.  As  to  all  debts  contracted 
during  marriage,  a  husband  cannot  be  hurt  by  them ;  for,  in  law,  the  wife  cannot 
contract  debts,  whatever  she  may  do  in  Jact.  She  may  indeed  contract  debts 
under  a  prcepositura,  binding  on  her  husband,  not  oh  herself,  and  the  husband 
may  prevent  this  by  inhibition,  but  still  he  must  aliment  and  clothe.  A  wife 
cannot  bind  her  moveable  subjects.  There  was  a  very  strong  case  of  this  na^ 
ture  where  Samuel  Mitchelson,  who  supported  Lady  Cranston,  was  the  party. 
If  a  woman  cannot  bind  her  husband  by  her  debts,  much  less  can  she  bind  him 
delinquendo.  The  husband  can  only  suffer  by  having  a  bad  wife.  The  wife 
binds  herself  to  the  public  and  to  the  private  party  injured.  Here  tliere  is  a 
'  good  debt  against  the  wife.  The  next  question  is.  Whether  can  execution  pass 
against  the  wife  ?  It  cannot  lie  against  her  person,  for  the  decree  is  for  a  sum 
of  money  :  the  law  supposes  her  to  have  nothing:  execution,  however,  may  go 
in  modum  panas  notwithstanduig  the  coverture.  What  has  been  said  relates 
'  only  to  the  solatium  or  damages ;  but  as  to  expenses  of  process  the  case  is  dif- 
ferent. The  husband  is  curator  to  his  wife,  and  she  is  his  pupil :  a  pupil  is  not 
to  direct  her  curator.  Mr  Baillie  ought  to  have  yielded  up  the  point  at  once, 
and  not  have  involved  the  parties  in  enormous  expenses.  He  ought  to  have 
been  guided  by  his  own  judgment  He  is  not  called  merely  dicis  catisa^  as  has 
been  suggested :  every  step  has  been  taken  in  bis  name. 

Henderlaxd.  I  agr^e  as  to  the  husband  not  being  liable,  but  I  doubt  as  to 
the  next  point.  I  think  that  the  lady  is  de  prcesenti  liable  in  her  person. 
The  consequence  of  obligation  is,  that  diligence  shall  go  unless  a^  privilege 
against  diligence  be  irrefragably  proved.  A  wife  may  have  subjects  exclusive 
of  the  jus  mariti ;  she  might  be  imprisoned  in  order  to  force  payment  out  of 
those  subiects.  Mrs  Baillie  may  be  imprisoned  to  show  that  she  has  nothing. 
It  is  a  solecism  in  law  to  say  that  I  have  an  obligation  and  cannot  make  it 
good.     The  law  does  not  say  that  a  woman  can  have  nothing. 

Dreghorn.  The  decisions  on  the  points  at  issue  have  been  generally  in 
small  causes,  not  fully  argued.  I  wish  that  a  line  could  be  drawn.  A  married 
woman  may  be  liable  in  assythment.  If  she  burns  a  house,  wUl  she  enjoy  her 
husband's  estate,  while  the  person,  injured  by  the  loss  of  his  all,  must  wait  for 
reparation  till  the  husband's  death  ?  As  to  the  husband,  I  do  not  see  how  he 
can  be  liable,  though  there  might  be  much  equity  in  what  Voet  proposes,  to 
make  him  liable  in  rei  uxorice  quantitatem* 

EsKGROvfi.  I  always  understood  that  a  husband  had  such  a  right  in  the  sub- 
jects under  commtinion  as  extinguished  all  right  in  the  wife.  I  have  never 
understood  him  to  be  liable  stante  matrimonio.  Cases  to  this  effect  are  numerous. 
Diet.  I,  314  in  1610,  the  Lords  assoilyied  the  husband  from  a  fine.  How  is 
it  possible  that  the  husband  c^n  be  liable  for  a  delict,  and  not  for  a  fair  debt. 
I  cannot  make  a  distinction  between  mqjus  and  minus,  or  find  the  husband  liable 
either  for  the  one  or  the  other.  I  should  incline  to  draw  a  line  just  the  other 
way*    I  do  not  say  that  the  opiuioDs  of  writers  bind  us,  but  surely  they  give 

6U 
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evidence  of  what  wu  oaderstood  to  be  fixed  in  practice*  The  principal  use  of 
diligence  is  to  compel  payment.  In  lOSS,  Bannerman^  The  Lords  found  a 
horning  against  a  wife  void  and  null.  The  case  in  Edgar,  1724,  is  express  in 
favour  of  wives ;  and  the  case  1738,  observed  by  Clerk  Home,  is  still  more  ex- 
pres9.  Whenever  there  is  an  obligation  turned  into  a  sum  of  money,  the  wife 
is  not  liable  in  personal  execution.  I  cannot  answer  for  consequences.  I  can- 
not make  law.  As  to  expenses,  I  see  no  suflScient  ground  for  them.  When  a 
husband,  under  his  wife's  name,  is  a  pursuer,  it  might  be  fit  to  make  him  liable  \ 
but  here  he  was  defender,  and  the  cause  could  not  have  been  carried  on  with- 
out him.  It  would  be  going  too  far  to  make  the  husband  always  liable  for  the 
event  of  his  wife's  cause. 

MoNBODDO.  The  husband  is  not  liable  for  any  fine  imposed  on  the  wife ;  ^ 
are  agreed  as  to  that.  [He  supposed  the  sum  awarded  to  be  a  fine.3  Aa  to 
the  wife,  I  am  clear  that  nothing  can  affect  her  for  the  present,  because  she  has 
ao  pers¥nfMante  ntatrhnonio^  As  to  expenses,  the  cause  indeed  coald  not  haVe 
gone  on  without  Mr  Baillie :  but  how  did  he  appear  ?  As  curator  for  his  wife, 
and  he  has  not  acted  right  as  a  curator.  He  authorised  his  wife  to  demand  a 
proof,  which  he  ought  not  to  have  authorised,  atld  he  must  stand  the  conse- 
quences. 

RocKViLi/E.  The  husband  is  not  liable  in  a  fine  and  damages ;  the  wife  is 
not  liable  in  pefsonal  execution.  As  to  expenses,  it  is  natural  for  a  husband 
to  support  his  wife ;  and  Mr  Baillie  was  naturally  led  to  go  on  in  the  defence 
to  the  end. 

Gardenstok.  I  am  clear  for  Mr  and  Mrs  Baillie  as  to  the  general  points, 
and  I  cannot  think  that  there  is  sufiicient  ground  for  expenses.  A  husband  is 
bound,  in  duty  and  decency,  to  defend  his  wife. 

President.  I  feel  for  the  honour  of  the  law  of  my  country,  which,  I  think, 
will  be  hurt  by,  the  judgment  that  your  Lordships  consider  yourselves  bound 
to  pronounce.  I  cannot  understand  the  Uidgment  of  the  Commissaries,  in  any 
other  sense  than  that  it  decerns  Mrs  Baillie  to  pay  a  sum  without  any  quality. 
The  next  question  ift,  How  is  this  to  receive  executioti  ?  Shall  it  receive  execu- 
tion against  Mrs  Baillie  during  the  coverture  ?  I  think  not,  for  it  is  a  debt.  If 
she  has  any  separate  estatp,  not  falling  under  the  jus  mariti,  execution  must 
follow  on  it.  But,  during  the  coverture,  the  wife's  person  is  safe,  not  because 
she  has  nothing,  but  because,  during  marriage,  the  wife's  person  is  sunk  as  to  all 
civil  matters,  and  it  signifies  nothing  whether  she  has  effects  or  not.  The  question 
remains,— Shall  execution  go  against  the  husband  ?  If  this  debt  had  been  con- 
tracted  ex  delicto  before  the  marriage,  the  husband  would  not  have  been  liable, 
but,  after  marriage,  I  doubt  of  the  principle  that  she  can  do  nothing  to  a^c4 
him.  The  husband  takes  a  woiRan  with  what  she  has  and  what  she  may  have : 
he  must  pay  her  debts  although  she  brings  nothing.  I  think  that  he  takes  her 
with  her  passions  and  prejudices  and  her  power  of  doing  ill.  If  any  one  sufifers 
by  my  wife,  I  must  answer  for  her.  I  must  suffer  by  the  loss  of  her  society, 
when  she  commits  offences. — Shall  the  husband,  in  this  case,  suffer  nothing,  and 
laugh  at  the  law  ?  If  any  man  of  plain  understanding  should  be  told  that  a 
large  sum  of  money  is  due,  and  that  it  cannot  be  exacted,  what  would  he 
think  ?  I  see  no  decision  which  finds  that  the  husband  is  not  pek*sonaIly  liable. 
The  decision  in  Hume  is  very  dark.    If  I  can  neither  do  execution  against  the 
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wife,  because  she  is  clothed  with  a  husband,  nor  against  the«  husband,  because 
eulpa  suos  tenet  auctores^  then  the  decree  is  elusory. 

On  the  8th  December  1789,  "  The  Lords  found  the  husband  not  liable  in 
damages,  and  the  wife  not  subject  to  damages  stanfe  tnatrimonio.*' 

Act.  R.  Dundas,  &c.    Alt.  Henry  Erskine,  &c. 

Diss,  as  to  husband.  President 

Diss,  as  to  wife,  Henderland,  Ankerville,  Dreghdrn. 

1790.  February  9. — Eskuruve.  It  has  been  cdready  determined  that  Mr 
Bailiie  is  not  liable  in  damages.  Expenses  come  under  the  same  principle.  A 
husband  is  not  bound  to  pursue  on  behalf  of  his  wife,  and  the  same  is  the  case 
with  respect  to  curators  and  minors  :  so,  if  they  pursue  improperly,  they  may 
be  made  liable  in  expenses.  But,  as  to  defenderSy  if  a  minor  fail  in  his  defence, 
the  curator  is  not  liable  ;  and  the  cUse  is  stronger  as  to  a  husband,— h€  cannot 
refuse  to  defend  hk^  wife.  I  must  presunSe  that  he  defended  her  by  advice  of 
agents  and  counsel. 

Henderland.  Parties  in  their  keenness  have  lost  sight  of.  the  day  of  ac- 
count,  which,  at  any  rate,  will  be  a  grievous  one.  I  admit  that  this  cause  was 
considered  by  abl^  counsel  for  the  defender,  but  that  has  no  influence  on  my 
mind ;  for,  u  that  were  to  be  a  motive  to  relieve  Mr  Bailiie  from  expenses, 
Mrs  Bailiie  ought  not  to  have  been  found  liable  in  expenses.  A  husband  is 
pot  liable  for  damages  arising  ixom  his  wife's  delict.  The  principle  is,  delicta 
tenent  suos  auctores,  otherwise  a  man  might  be  ruined  without  any  fault  of  his 
own.  Mr  Bailiie. might  have  said,  *'  I  think  the  defence  is  bad,  and  I  will  not 
defend."  On  probable  cause  shown,  the  Court  would  have  appointed  a  cura- 
tor in  litem  to,  the  wife :  but  here  Mr  Bailiie  was  dominus  litis,  so  he  is  the 
teniere  litigans.  Every  law  upon  earth  supposes  that  there  is  a  power  of  co- 
ercion in  the  husband.  ^ 

SwiNTON.  Mr  BailHe,  by  the  manner  of  defence,  in  undertaking  to  prove 
articles  of  accusation  against  Mrs  Scott,  made  himself  a  pursuer.  Besides,  even 
a  defender  may  be  a  temerarious  litigator. 

Hailes.  I  add,  that  Mr  Bailiie  undertook  to  prove  circumstances  which  he 
knew  must  have  been  disproved.  Thus  the  expedition  to  the  goats'  whey  qu£lr- 
ters,  in  the  absence  of  the  husband,  was  offered  to  be  proved,  though  Mr  Bailiie 
was  told  and  forewarned  that  it  was  a  fiction,  or,  at  least,  a  mere  mistake. 
Thus  also,  the  interview  at  Newcastle,  instead  of  bearing  any  marks  of  guilt, 
must,  from  the  beginning  of  the  inquiries  concerning  it,  have  appeared  per- 
fectly innocent ;  and  the  supposed  congress  in  Pinkie  Park,  bore,  from  the  very 
first  sight,  unequivocal  marks  of  absurdity ;  so  that  the  only  thing  that  Mr  Bail- 
lie  had  to  rely  on  when  he  suffered  his  wife  to  involve  Mrs  Scott  in  a  very  ex- 
pensive litigation,  was  the  meeting  at  Fisherrow,  to  be  proved  by  the  testimony 
of  a  single  witness,  and  him  one  who  could  not  make  out  a  probable  or  con- 
sistent story. 

RocKviLLE.  The  calling  the  husband  implies  that  he  has  some  concern  in 
the  mode  of  defence.    Mr  Bailiie  has  been  too  passive. 

Gardenston.  When  people  are  nominally  called,  they  are  not,  in  general, 
subjected  to  any  thing,    if  Mr  Bailiie  be  found  liable  in  expenses,  it  must  be 
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from  some  impropriety  in  his  conduct ;  but  I  see  nothing  improper  in  it :  he 
had  not  the  gin;  of  prescience,-^he  could  not  know  what  was  to  be  the  event 
of  the  cause. 

Dreghorn.  I  think  that,  when  a  husband  refuses  to  defend,  the  Court  may 
name  a  curator  to  take  care  of  the  interests  of  the  wife.  I  would  make  a  dis- 
tinction  between  expenses  before  the  condescendence  and  after.  But  then 
again  there  ought  to  be  a  distinction  between  what  related  to  Captain  Messen- 
berg  and  Mr  Cardonel.  As  to  the  former,  Mr  Baillie  must  have  known,  from 
the  beginning,  that  the  condescendence  would  be  fully  disproved.  That  charge 
was  exceedingly  unjustifiable. 

President.  Mr  Baillie  has  been  assoilyied  as  to  his  own  concern,  though  I 
do  not  think  that  he  was  altogether  blameless.  I  differed  from  the  Court  as 
to  the  question  of  damages,  but  I  must  submit  to  its  judgment. 

Expenses  have  no  connexion  with  damages  in  this  case :  they  do  not  arise 
ex  delicto :  the  case  of  curators  and  minors  is  not  similar  to  that  of  husband  and 
wife.  A  curator  acts  not  for  himself,  but  for  the  minor :  he  is  a  mere  name ; 
that  is  not  the  case  of  a  husband.  Curators  are  cited  edictally,  not  as  parties. 
They  may  be  punished,  indeed,  if  they  act  improperly.  The  wife's  person  is 
sunk  altogether  in  the  husband  ;  he  has  more  than  curatorial  powers, — he  is 
the  uncontrollable  manager  of  all  the  goods  in  communion ;  and,  conseauently, 
lie  has  a  most  substantial  interest, — sometimes  more  than  that  of  the  wire.  Mr 
Baillie,  called  for  his  interest,  was  not  bound  to  defend.  I  do  not  lay  my 
judgment  on  his  conduct  in  the  cause, — ^he  was  a  party,— -expenses  are  found 
due, — Who  shall  pay  them  ?  Is  the  husband,  in  the  end,  to  withdraw  himself 
and  leave  the  account  unpaid  ?  Mr  Baillie  cannot  be  freed  from  expenses  in* 
curred  by  himself  as  a  party  :  they  must  be  paid  out  of  the  goods  in  commu- 
nion. I  consider  the  husband  as  the  acting  partner  in  the  matrimonial  society, 
and  more  than  the  acting  party,  for  he  has  a  sort  of  exclusive  property. 

On  the  9th  February  1790,  "  The  Lords  found  Mr  Baillie  liable  in  ex- 
penses." 

Act.  R.  Dundas,  &c.    Alt.  H.  Erskine,  &c. 

Reporter^  Dreghorn. 

Diss,  as  to  expenses  in  general,  Gardenston,  Monboddo,  £skgrov6. 

Diss,  as  to  whole  expenses,  opposed  to  part,  Alva,  Gardenston,  Monboddo, 
Eskgrove,  Dreghorn. 

By  President's  casting  vote. 
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1789.    December  4,  and  1790,  February  11.    James  Cantley,  Merchant  in 

Rotterdam^  against  Thomas  Robertson. 

PACTUM  ILLICITUM. 

The  Court  refused  to  sustain  process  at  the  instance  of  a  Scotchman  carrying  on  trade 
alnroad,  for  the  price  of  contraband  goods  furnished  by  him  to  a  person  in  Scotland. 

[Fac.  CoU.  X.  210  /  Diet.  9550.] 

1789.  December  4. —  Rockville.  It  always  appear@d  to  me  extraordinary 
that  natives  of  this  country  should  have  it  in  their  power  to  go  abroad^  set  the 
laws  of  Britain  at  defiance,  and  then  claim  the  aid  of  those  laws. 

President.  My  prejudices  are  strong  against  smuggling,  as  a  thing  illegal 
and  detestable.  It  is  probable  that  Cantley  was  formerly  a  smuggler  at  Aber- 
deen, and  that,  for  a  like  business,  he  settled  at  Rotterdam.  Could  he  show 
that  he  is  a  foreign  merchant,  I  should  support  his  plea ;  but  I  cannot  say  that 
he  was  free  from  participation  in  this  smuggling  adventure.  I  cannot  relish 
the  doctrine,  that  it  is  of  no  moment  to  take  notice  of  such  Jbreign  merchant^ 
as  he  is  called.  In  the  English  case  quoted,  the  seller  had  no  concern  in  the 
transaction ;  but,  here,  Cantley  corresponded  on  the  subject  of  the  smuggling. 

Justice-Clerk.  Smuggling  is  a  malum  in  se,  but  the  Court  has  repeatedly 
determined  that  the  objection  lies  not  against  a  merchant  residing  abroad,  and 
selling  commodities  which  may  be  run  into  Britain. 

Hailes.  In  former  cases  I  spoke  against  that  sort  of  men  called  foreign 
merchants,  but  I  was  overruled.  As  the  decisions  stand  at  present,  I  must, 
for  the  sake  of  uniformity  in  judgment,   adhere  to  what  has  been  found 

formerly. 

On  the  4th  December  1789,  "  The  Lords  decerned  in  terms  of  the  libel  j" 
adhering  to  the  interlocutor  of  Lord  Stonefield. 

Act.  H.  Erskine.    Alt.  Allan  M'Conochie. 

Diss.  Rockville,  Monboddo,  Dreghorn,  President 

1790.  February  11.— Monboddo.  The  question  is,  Whether  a  Scotsman, 
residioff  abroad,  may  take  advantage  of  the  law  of  Scotland  to  recover  the  value 
of  goods  which  he  had  furnished,  in  the  view  of  their  being  brought  into  this 
country  contrary  to  law. 

Hailes.  Viewing  matters  independent  of  decisions,  I  always  thought  it 
odd  that  a  British  subject,  by  going  abroad,  should  be  allowed  to  forget  the 
laws  of  his  own  country.  It  has  been  questioned,  "  Whether  a  man."  can  re- 
nounce his  allegiance  altogether  to  his  native  country,  assume  an  allegiance  to 
another  state,  and  become,  to  all  intents  and  purposes,  a  foreigner  ?*'  But  it  is 
more  difficult  to  understand  how  a  man  may  retain  his  right  of  succession,  and 
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the  power  of  returning  as  a  native,  and  yet  be  allowed  to  act,  in  one  instance, 
as  it  he  had  ceased  to  owe  allegiance  to  bis  native  country  and  obedience  to  its 
laws.  But  so  the  decisions  of  this  Court  have  found ;  and  whenever  I  stated 
my  doubts,  I  was  silenced  with  the  words,  "  foreign  merchant."  So  the  re- 
medy seems  to  lie  elsewhere. 

RocKviLL£«  I  always  thought  it  strange  that  a  Scotsman  should  be  allowed 
to  pursue  for  payment  of  goods  illegally  furnished.  Lord  Kenyon  well  says, 
"  A  person  sueing  in  a  court  of  TaVj  must  show  a  fair  case.*' 

DuNsiNNAN.  *  I  admit  that  it  is  difficult  for  a  man  to  shake  himself  loose  of 
the  lawef  !5ft  o^n  country.  BuT  £he  decisions  of  the  Court  go  ^^ainst  that 
princi^fe.     Here,  however,  there  are  specialties  implying  accession. 

EsKGROVE.  Local  laws  are  to  be  distinguished  from  general  universal  aws. 
What  is  provided  for  the  benefit  of  tll6  r^efi^e,  must  not  hurt  the  general 
rules  of  commerce.  A  British  subject,  settling  abroad,  is  no  longer  bound  to 
the  municipal  laws  of  his  own  country :  were  he  so  bound,  it  would  be  an  em- 
barra^sment  on  our  countrymen  m  foreign  parts.  The  bilLof  loading  is  the  act 
of  the  shipmaster.  The  foreign  merchant,  unless  otherwise  ordered  by  the  em- 
ployer, must  take  it  as  the  shipmaster  chooses  to  give  it  All  the  argument  of 
iHe  sihuggler  goes  to  show,  that,  if  the  goods  had  never  been  landed  at  aU,  still 
the  foreign  merchant  niuslhaVe  stood  tne  loss ;  and  this  puts  the  foreign  mer- 
chant in  a  worse  situation  (Jian  the  smuggler  himself«  The  judgment  now 
^r6duced  from  the  Kipgfs  Bench  confirms  my  opinion.  There  the  company 
was  held  to  be  an  English  company. 

SwiNTON.  Can'tley,  while  in  the  knowledge  of  our  revenue  laws,  aided  the 
act  of  smuggling. 

President.  Cantley  is  a  Scotsman,  and  the  goods  were  smuggled.  Cantley 
owes  allegiance  to  this  country,  and  yet.he  might  have  sold  the  goods,  from  his 
warehouse  or  cellars,  to  any  one,  if  he  had  done  no  more.  Suppose  that  there 
was  a  rebellion  in  Scotland,  and  that  a  commission  goes  to  a  Scotchman  abroad 
for  purchasing  arms  to  be  put  in  the  hands  of  the  rebels,  .he  corresponds  with 
the  rebels  and  furnishes  the  arms, — ^this is  high  treason ;  and  the  foreign  mer- 
chant, if  he  be  found,  will  be  hanged.  The  same  is  the  case  here,  only  mutatis 
mutandis^  ioK  the  principle  is  the  same.  In  the  case  ofHobnan,  it  is  plain  that 
the  Court  of  King's  Bench  proceeded  on  this,  that  the  company  was  a  foreign 
house ;  and  that  the  case  was  not  afiected  by  this  circumstance, — ^that  an  Eng- 
lishman was  a  partner  for  an  eighth.  The  last  case  decided  in  the  King's 
Bench  went  upon  the  notion  of  allegiance  being  due  by  the  Guernsey  Com- 
pany. If  Cantley  has  not  infringed  the  laws  of  his  country,  my  opinion  goes 
for  nothing.  __       . 

**Henderland.  The  goods  were  lawfully  ^old.  Captley  did  not  agree  to 
B?Ad  'them  in  Britain.'  fi  the  case  of  Homdh^  it  was  no  matter  wheuTer  he 
was  a  foreign  merchant  or  not ;  the  principle  of  that  decision  was,  that  he  did 
nothing  beyond  the  contract  to  sell :  the  late  case  was  held  to  be  that  of  a  con- 
tract made  in  England.  A  native  of  Britain  ^oing  abroad,  must  still  obey  the 
kws  of  his  country,  so  far  as  they  are  public  laws ;  but  he  is  not  bound  to 
carry  the  knowledge  of  revenue  laws  along  with  him. 

\  On  the  1 1  th  February  J  790,  "The  Lord^  found  that  no  action  lay,   and 
therefore  sustained  the  defence ;''  altering  their  interlocutor  of  the  4th  De» 
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cember  1789 }  and,  on  the  2d  March  1790,  they  «  refused  a  reclaiming  peti- 
tion." 

Act.  H.  Erskine.    AU.  Allan  M'Conochie. 

Diss,  A\va,  Eskgrdve,  Stonefield,  Hailes,  Henderland. 

N.  B.  The  alteration,  11th  February  1790,  was  occasioned  by  the  absence 
of  Lord  Justice-Clerk  through  indisposition.  From  a  like  cause,  Hailes  was 
absent  2d  March  1790,  thou^  it  is  probable  that  he  would  have  concurred  xn 
refusing  the  petition,  as  the  last  interlocutor  seemed  most  consonant  to  prin- 
ciples. 


1790.    February  24.  The  Corporation*  of  Shoemakers  of  Perth  against  Eli- 
zabeth M'Martin  and  Daniel  Cakeron. 

BURGH  ROYAL. 

The  daughter  of  a  soldier  found  not  entitled  to  authorise  her  husband  to  carry  on  a  trade 

within  burgh. 

[Fac.  Coll.  X.  232 ;  Dkt.  2014^ 

Haii^es.    The  defenders'  counse]  makes  thq  most  of  what  I  must  consider  as 
an'  untenable '  plea.     I  am  not  quite  satisfied  that  the  statute  in  question  was 
meant  to  be  extended  to  Scotland  ;  but  I  am  satisfied  that  the  legislature  had 
chiefly  in  view  the  companies  in  London,  and  other  great  cities  in  England. 
The  statute  could  not  mean  to  consider  wHat  trades  women  were  apt  and  able 
to  exercise  in  every  little  burgh  throughout  the  kingdom^  or  to  suppose  that 
they  tvere  apt  and  able  to  exercise  every  one  of  them.     It  is  enough  that  they 
might  have  qualifications  fitted  for  the  exercise  of  some  one  or  other  of  them  j 
for  example,  .brewers.  •   Oiir  old  laws  are  full  of  female  brewers.    In  ancient 
times  all  baking  was  performed  by  woraien  j  and  we  learn  from  Thucydides, 
that  at  Flatea,  during  t^e  siege,  there  were  200  she-bakers.    Women  may  be 
habit^makers ;  and  they  have,  mth  much  success,  practised  the  business  of 
apothecaries  and  druggists.    The  office  of  vintners  is  exercised  by  women,  not- 
i^ithstanding  an  bid  Act  of  Parliament  to  the  contrarjr.    I  suppose  that  women 
are  capable  of  being  fishmongers ;  for,  in  some  countries  they  nave  occasionally 
practised  the  tracte  of  legislation.     They    may   be  weavers  of  lacej    and 
there  is  nothing  to  prevent  thenu  from  being  weavers  of  linen.    Women  have 
been  good  artists  in  that  branch.    Because  an  old  preamble  is  prefixed  to  a  new 
statute,  the  defenders  conclude  that  the  new  statute  must  be  interpreted  by  the 
old  preamble.     If  a  soldier  may  exercise  by  others  any  trade  which  others  are 
apt  to  exercise  for  him,  any  man  of  quality,  who  ever  served  in  the  army,  may, 
by  journeymen  and  apprentices,  take  all  unfreemen;  tailors,  weavers,  &c.  under 
his  protection.  In  tSie  county  of  Lanark  alone  there  are  half-pay  officers  enough 
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to  set  up  at  Glasgow,  and  put  an  end  to  all  the  privileges  of  the  trades  there. 
Much  is  said  of  the  odiousness  of  corporations.  They  are  not  odious  in  their 
origin  and  nature,  but  in  consequence  of  their  by-laws  and  by«drinks.  In  them- 
selves, as  religious  and  politicsd  societies,  they  are  useful ;  and  it  19  the  abuse 
alone  which  we  ought  to  complain  of.  At  any  rate,  it  is  plain  that  the  legisla- 
ture meant  to  take  an  exclusive  right  from  one  set  of  persons,  and  communicate 
it  to  another ;  and  therefore  I  cannot  presume  that  it  meant  to  take  away  more 
than  it  expressed.  The  statute,  as  interpreted  by  the  defenders,  ought  to  have 
been  entitled  '*an  act  for  the  more  speedy  and  effectual  marrying  of  soldiers* 
widows."  The  fancy  of  making  a  husband  journeyman  under  his  wife  is  in- 
genious. 

On  the  24th  February  1790,  "  The  Lords  found  that  Daniel  Cameron,  hus- 
band of  Elizabeth  M'Martin,  had  incroached  upon  the  privileges  of  the  shoe- 
maker trade  of  Perth  ;"  adhering  to  the  interlocutor  of  Lord  Justice-Clerk. 

JcL  J.  Drummond.    Alt.  H.  Erskine. 

[Detained  by  indisposition  from  the  Court,  27th  Febniary,  11th  March.Q 


1790.    May  26.    James  Grieve  tigainst  Malcolm  MTablak. 

LOCUS  PCENITENTLE— WRIT. 

The  acknowledgment  of  subscription  not  sufficient  to  jBupply  the  want  of  any  of  the  statu- 
tory solemnities  of  deeds. 


[Fac.  CoU.  X.  45  ;  Bict.  8459.] 


Dreghork.  Had  parties  contracted  on  the  faith  of  a  series  rerum  judicata^ 
rum,  I  should  have  hesitated  ;  but  the  reverse  is  the  case  here,— ^o  no  plea  of 
bona  fides.  The  object  of  our  law  is  to  guard  against  foiigery,  not  to  secure 
deliberation  ;  for  the  writing  itself  implies  deliberation.  There  is  no  locus  pomu 
tentice  in  holograph  writings :  how  can  such  a  writing  bear  more  J^th  than  an 
acknowledgment  of  a  man  having  granted  the  obligation  ?  Hence,  after  20 
years,  a  holograph  writing,  although  become  prescribed,  may  have  its  subscrip- 
tion proved  by  oath  of  party.  See  the  decision  in  Bruce,  Mcffor  Amot.  [His 
exordium  and  conclusion  did  not  agree.] 

President.  The  learned  author  of  the  Dictionary  had  formed  to  himself  a 
particular  notion  as  to  the  Act  I68I,  and  this  has  infected  his  reports  of  deci- 
sions on  that  act  The  case  in  Bruce  is  misunderstood.  Bruce  speaks  not  of 
subscription  but  of  the  "vohole  writing  ;  and  there  is  a  decision  in  £dgar  to  the 
same  pufpose.  If  you  allow  of  acknowledgment  of  subscription  in  informal 
writings,  you  make  informal  more  probative  than  holograph  writings. 

£sK6R0V£.  There  is  great  force  in  the  former  decisions.  The  Act  I68I 
principally  respected  forgeries :  it  does  not  exclude  a  proof  by  oath  of  party  in 
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eveiT  case.  In  questions  with  third  parties,  the  proof  by  oath  of  party  will  not 
be  allowed.  There  is  ^jus  qtuBsitum  to  the  objector  in  ist  competition.  Should 
the  same  thing  occur  in  moveable  subjects  between  granter  and  acceptor,  the 
law  would  allow  oath  to  prove  the  bargain.  I  am  not  of  that  opinion  as  to 
heritable  or  landed  property ;  in  such  cases  there  must  be  probative  writing 
sufficient  by  itself  without  any  collateral  evidence.  When  there  is  no  .probative 
writing  there  is  still  locm  pomitentite.  The  Uxms  pcenitentice  may  be  excluded  by 
rei  interventuSf  &c.  Suppose  a  man  were  to  acknowledge  that  he  had  signed 
his  name,  he  has  still  the  privilege  of  resiling.  As  to  the  case  of  cautioners,  the 
Court  has  found  it  to  be  on  the  same  footing  as  heritable^  rights,  whenever  it 
was  agreed  that  cautionary  obligations  should  be  in  writing. 

Justice-Clerk.  Where  writing  is  essential  to  a  deed,  the  Court  has  found 
that  acknowledgment  of  subscri{)tion  will  not  render  it  valid  ;  and  I  hold  that 
there  is  a  series  rerum  similiter  judicatarum  to  that  purpose :  but  it  is  against 
good  conscience  not  to  fulfil  bargains ;  and  therefore  I  wish  to  have  the  case 
tried  again.  Decisions  are  quoted  with  respect  to  cautioners*  but  they  are  not 
to  the  purpose ;  for  cautionary  obligations  may  be  without  writing.  The  Act 
1681  relates  only  to  such  writings  as  require  writer's  name  and  witnesses.  It 
says  that  the  writings  shall  be  **  void  ana  null."  No  law  requires  witnesses  to 
a  holograph  deed.  No  witnesses  can  make  a  deed  better  than  the  acknowledg- 
ment of  tne  party  makes  it.  A  testing  clause  is  no  part  of  the  deed.  [This  is 
singular ;  for  the  law  requires  that  it  shall  be  in  the  body  of  the  writ.J  It  is 
only  used  to.  authenticate  the  deed.  There  is  no  occasion  to  ttuthenticate  a 
deed  which  is  already  authenticated  by  acknowledgment :  hence  it  has  been 
found  that  the  filler  up  of  a  testing  clause  need  not  be  designed.  I  make  no 
distinction  between  one  sort  of  writing  and  another:  there  must  be  t;^6a  ^o- 
lernnia ;  but  the  names  of  writers  and  witnesses  are  not  verba  solemnia.  It  may 
be  a  different  question.  How  far  in  land  rights  the  acknowledged  subscription  of 
the  party  will  be  good  against  singular  successors  ? 

SwiNTON.  According  to  the  opinion  now  given,  all  the  .solemnities  of  writ* 
ing  will  be  at  an  end.  If  a  nudum  pactum  is  to  be  held  as  good  as  a  congrua  in- 
terrogatio  et  responsio,  all  the  forms  of  the  Roman  law  are  at  an  end :  they  must 
be  held  as  nugatory.  Every  thing  must  be  judged  by  honour  and  conscience 
The  clause  in  the  Act  1681  has  no  reference  to  the  preamble.  I  will  not  pre- 
sume to  judge  contrary  to  the  words  of  the  Act  of  Parliament  and  to  a  series 
of  decisions.  The  attestation  is  the  form  of  the  deed, — that  which  makes  it 
valid. 

MoNBODDo.  The  law  has  not  said,  that  that  which  is  void  and  null  shall  not 
be  supplied  by.  the  acknowledgment  of  the  party.  Had  that  been  the  meaning 
of  the  law,  a  very  few  words  added  would  have  left  no  dubiety.  What  evidence 
have  we  of  a  holograph  writing  bein^  a  man's  deed  but  his  own  assertion :  can 
it  be  better  than  his  oath  ?  [In  a  holograph  writing  we  have  the  additional  evi- 
dence of  comparatio  Uterarum^  which  is  also  the  thing  that  gives  validity  to  the 
subscription  of  witnesses :  besides,  the  question  here  is  not  as  to  the  existence 
of  a  writing,  but  as  to  its  legal  efiect]    . 

DuNSiNNAN.  I  think  that  the  decisions  admitted  to  have  been  given  are 
right :  they  proceed  not  on  abstract  principles,  but  on  the  construction  of  an 
Act  of  Parliament  A  decision  so  far  back  as  1686  applies  to  this  case,  AH  the 

6  X 
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argument,  as  to  there  being  no  danger  of  forgery,  was  applicable  there.  That 
judgment  was  pronounced  within  five  years  after  the  date  of  the  Act  of  Parlia. 
ment 

President.    I  am  called  upon  to  lay  aside  decisions  and  authority :  this  is 
going  too  far.    AH  that  can  be  expected  isj  that  we  do  not  slavishly  follow  de^ 
cisions  and  authority.    In  consensual  contracts,  consent,  anyhow  adhibited,  is 
sufficient ;  by  writ,  witnesses,  or  oath  of  party.     If  by  oath,  the  party  may  qua* 
lify  the  fact  with  every  thing  of  an  intrinsic  nature  :  if  writing  is  in  the  case, 
that  writing  is  the  best  evidence,  supposing  it  to  be  such  as  the  law  authorises. 
The  formality  of  writings  is  regulated  by  law.     If  the  writing  be  formal,  it 
speaks  for  itself,  unless,  by  exception  or  reduction,  it  be  proved  false.    If  it  be 
necessary  to  support  the  writing,  we  must  support  it  according  to  law.    A  pay- 
ment of  money  may  be  proved  otherwise  than  by  writing ;  for  example,  by  col* 
lateral  circumstances,  or  by  oath  of  party  containing  intrinsic  qualities.    I  can* 
not  refer  to  oath  that  there  was  a  debt,  without  also  allowing  that  oath  to  prove 
payment.    There  are  two  cases  in  Durie  to  this  purpose,  163S  and  16S4,  which 
prove  that  acknowledgment  of  subscription  is  not  sufficient ;  you  must  take  my 
oath  that  a  debt  is  owing.    If  I  can  add  any  thing  to  relieve  myself,  I  am  au- 
thorised so  to  do.   It  is  said  that  the  statute  alludes  tb  the  case  of  forgery.  The 
Preamble  of  a  statute  may  bear  an  inductive  cause  though  not  the  only  one. 
'he  Act  1681  goes  upon  another  ground  also,-— -the  forgetfulness  of  witnesses. 
In  heritable  rights  you  must  have  writing.    A  baigain  may  be  good  inforo  can* 
scientiiBf  though  not  in  law.    There  is  always  some  ceremonial  necessary  to 
make  a  deed  good.    A  transaction  m  nudisfinibus  contractus  serves  no  purpose. 
If  matters  be  entire  there  is  lociis  pomiteniice.    To  admit  that  the  writing  has 
been  subscribed,  is  not  enough.  In  heritable  rights  it  is  a  contradiction  in  terms 
to  say  that  something  else  than  writing  may  give  a  good  right.  This  is  admitted 
as  to  sasines ;  but  it  is  said  that  sasine  is  a  solemnity :  the  subscription  of  wit- 
nesses not  witnesses,  &c.  are  solemnities  as  well  as  sasines  are.     It  is  no  matter 
whether  my  oath  be  qualified  or  not :  I  am  entitled  to  say  ''  I  resile,^'  even 
without  cause  shown.     It  has  been  found  that  reference  to  oath  may  be  admit- 
ted when  there  are  one  notary  and  witnesses  subscribing.     I  cannot  see  the 
ground  of  that  judgment ;  but  it  proves  that  the  judges  who  pronounced  thought 
that  one  notary  and  witnesses  were  necessary,  in  order  to  establish  a  relevancy 
by  oath  of  party.    The  authority  of  Craig  and  of  Stair  are  express.    An  instru^ 
mentum  is  in  mundum  redactum  when  it  is  formally  executed,  and  not  other- 
wise.    Before  the  Act  1681,  suppletory  proofs  were  allowed  :  one  great  pur- 
pose of  that  act  was  to  exclude  them.    In  the  case  of  Campbell  against  Mac- 
Laucklan^  Lord  Kilkerran  observes,  that  all  the  judges  agreed  that  a  writing, 
falling  under  the  Act  1681|  could  not  be  made  good  by  the  acknowledgment  of 
parties  \  but  the  Court  made  a  distinction  as  to  missive  letters,  although  not  in 
re  mercatoria, — a  distinction  which  is  now  admitted  to  have  no  meaning.     Xo- 
cus  pomitentke  seems  to  be  too  much  overlooked  in  the  argument.     It  is  not 
always  the  knavish  man  who  wishes  to  retract.    By  the  argument  used  on  the 
one  side  here,  a  living  man  may  be  bound  by  reference  to  oath  ;  a  dead  not. 
Suppose  two  cautioners, — one  is  dead,-p*reference  is  made  to  the  oath  of  the 
other,  and  he  acknowledges  the  debt ;  what  is  to  be  done  then  ?    Is  the  li\dng 
cautioner  to  l>e  liable  in  the  whole  debt  ?    There  may  be  much  colluaion  in 


LORD  HAILES.  108S 

« 

confessing  and  denying.  As  to  holograph  writings,  they  have  always  been  ad* 
mitted  to  be  probative :  that  is  a  fixed  rule,  and  it  is  recognised  by  the  statute 
1669 ;  but  the  duration  of  their  efficacy  is  limited  to  twenty  years,  unless  the 
party  refer  the  writing,  as  well  as  the  subscription,  to  oath }  but  the  reference, 
the  whole,  must  be  re-authenticated.  Hence  it  follows,  according  to  some  argu- 
ments used  to-day,  that  holograph  writings  would  have  less  authority  than  even 
writings  the  most  informal. 

Akkerville.  Considering  the  long  train  of  decisions,  and  the  force  of  the 
arguments  used  from  the  chair,  I  have  changed  my  former  opinion. 

On  the  26th  May  I790,  The  Lords  found  **  that  no  action  lay ;''  adhering  to 
the  interlocutor  of  Lord  Dreghom^  which  was  founded  on  the  series  of  decisions, 
not  on  the  merits  of  the  question. 

Act.  R.  Blair.    Alt.  G.  Ferguson. 

Hearing  in  presence. 

Diss.  Justice-Clerk,  Monboddo,  Dreghorn.   ' 


1790.    May  27.    William  Gbay  against  Robert  AirxEir. 

PRISONER-^ACT  1696,  C.  82. 

A  person,  to  whom  a  Cessio  Bonarum  had  been  refused,  adioitted  to  the  benefit  of  the  Act 

of  Grace. 

[J^.  O^  X  268 ;  JXcL  1]»819.3 

Justice-Clerk.  A  man  inq>riaoned  for  a  civil  debt  must  be  alimented  by 
his  creditors.  Tlie  law  will  not  suffer  any  person  to  starve.  When  a  man  u 
imprisoned  for  a  crime,  the  pubUc,  not  the  private  party,  must  aliment. 

EsxGRovE.  The  question  is  not  between  the  party  and  the  creditor^  but 
between  the  public  and  the  ereditoj. 

President.  The  proceedings  before  the  Sheriff  were  rather  summary,  and 
not  altogether  legal. 

On  the  27th  May  179a  "  The  Lords  found  aliment  due,  [adhering  to  the 
interlocutor  q£  Lord  Stonefidid]  and  m^fied  the  aliment  to  od  Mr  ^fm,  free 
of  jailor's  fees. 

Act.Wemyji$.    .^.  Allan  M'Conochie. 
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1790«    June  16.    Earl  of  Breadalbane  against  Thomas  Livinoaton  of  Park 

HALL. 

GAME. 

No  penon,  however  qualified  bj  law,  is  entitled  to  hunt  or  kill  game  on  the  grounds  of  an* 

other  without  his  consent)  though  open  and  unindoeed* 

IFac.  Coll.  X.  276  ;  lyicU  4999.] 

Justice-Clerk.  Property  is  sacred :  no  man  can  touch  my  ground  without 
my  leave ;  this  point  is  clear  in  the  civil  law.  Our  statutes  concerning  hunting, 
&c.  do  not  confer  rights;  they  only  introduce  prohibitions  with  penalties. 
Penalties  will  not  reach  those  who  are  not  within  the  statutes ;  but  that  does 
not  confer  a  right  on  any  one. 

Uailes.  It  has  been  found  that  no  one  can  look  for  game,  within  the  incio* 
sures  of  another,  or  even  follow  eame  already  started ;  and  this  point  is  happily 
at  rest.  Lord  Breadalbane  mi^t  exclude  every  right  which  Mr  Livingston 
or  any  other  in  his  situation  could  claim,  by  drawing  an  inclosure  round  his 
moors.  What  sort  of  an  inclosure  would  be  necessary  ?  Surely  not  such  a  one  as 
no  sportsman  could  get  over,  but  such  a  one  as  might  imply  an  intention  to 
prevent  any  person  from  touching  the  ground ;  and  to  appropriate  it  for  the 
purpose  01  leeding  sheep,  or  of  planting  trees  and  the  like.  Single  stones 
placed  here  and  there  would  sufficiently  declare  that  ground  to  be  kaimed. 
A  turf  of  one  foot  high  would  serve  that  purpose,  as  well  as  a  stone  lime  fence 
two  yards  high.  By  his  interrupting  Mr  Li\dngston,  and  by  his  raising  this 
declarator,  he  has  expressed  his  intention  to  exclude,  more  explicitly  than  if 
he  had  reared  such  elusory  fence.  While  the  landholders  of  Scotland  possessed 
large  tracts  of  ground,  which  they  knew  not  how  to  use,  there  much  latitude 
used  reciprocally  in  hunting  and  fowling ;  but  this  gave  no  right,  constituted  no 
servitude.  I  never  could  understand  how  I  had  a  right  to  prevent  an  unarmed 
man  from  coming  upon  my  ground,  and  yet  had  not  a  right  to  prevent  a  man 
with  a  fowling-piece.  Lord  Breadalbane  has  a  right  to  have  sheep  on  his 
ground,' or  to  plant  trees ;  strange  that  he  should  not  have  right  to  prevent  his 
sheep  from  being  disturbed,  or  his  trees  from  being  trodden  down.  [An  argu- 
ment, by  Lord  Hailes,  was  put  in  the  newspapers,  very  erroneously  drawn  up.] 

MoNBODDO.  There  are  no  means  of  keeping  man's  body  in  order  biit  by 
rural  sports.  Permission  has  been  given  by  law  for  all  persons  to  hunt  hares, 
ibxes,  &c.  and  there  is  no  law  against  it.  The  prohibitions,  in  particular  cases, 
confirm  the  general  rule.  The  Act  1621  restricts  the  privilege  to  one  having 
a  ploughland ;  but  this  did  not  mean  to  restrict  him  within  his  ploughland. 

Eskgrove.  It  is  not  said,  by  any  law  known  to  me,  that,  for  the  purpose  of 
exercise  or  amusement,  one  may  use  another  man's  property :  the  Koman  law 
is  founded  on  principles  of  property  and  policy,  and  it  reprobates  any  such 
idea.    I  have  no  notion  that  the  Scottish  legislature  ever  meant  to  make  such 
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distinctions  as  have  been  lately  made.  None  of  the  statutes  point  out  what 
ground  it  is  that  is  laid  open  for  hunting.  What  sort  of  a  right  is  that  which 
is  given  over  a  kingdom,  and  of  which  the  exercise  may  be  prevented  every 
where  by  the  erecting  of  a  fence  ? 

President.  If  I  am  asked.  Whether  game  be  property,  I  shall  answer  No, 
unless  possession  be  obtained.  The  question  here  is.  Has  a  man  right  to  use 
his  own  ground  ?  Every  man  has,  unless  liable  in  a  servitude.  I  have  no  right 
to  fish  in  a  stream,  but,  if  the  banks  be  mine,  I  ma^  keep  every  one  off  the 
banks ;  the  civil  law  is  express.  Hunting,  by  the  ^udal  law,  is  derived  from 
the  king  as  an  ejpclusive  right.  The  quotation  from  our  old  laws  is  plainly  er- 
roneous. Our  statutes  and  our  lawyers  agree  against  the  right  claimed  by 
Mr  Livingston. 

Gardenston.  No  statute  says,  '^  that  any  man  may  hunt  where  he  pleases." 
In  this  proposition  all  our  best  and  most  approved  writers  concur. 

Hendebland.  a  right  to  hunt  is  a  modus  acquirendi  domniif  but  it  does 
not  give  a  direct  property. 

Ohi  the  l6th  Jiine  1790,  '^  The  Lords  decerned  in  the  declarator,  and  grant- 
ed interdict,  and  found  expenses  due,  altering  the  interlocutor  of  Lord  Mon- 
boddo. 

Act.  Ad.  RoUand.    Alt.  A.  Wight. 

Diss*  Monboddo. 

N.  B.  While  this  cause  was  before  Lord  Monboddo,  he  heard  it  pleaded  in 
great  state.  At  nine  o'clock  he  took  the  President's  chair,  and  continued  in  it 
from  day  to  day,  till  the  Court  met.  Thus  matters  were  protracted  till  the  very 
last  day  of  the  summer  session  1789$  when  he  gave  judgment,  instead  of  taking 
the  cause  to  report. 


1790.    June  23.    James  Blair  against  John  Sword  and  Others,   Credi- 
tors of  Peter  Rattray. 

BILK  OF  EXCHANGE. 

A  bill  bearing  a  stipulatioa  for  interest  from  the  date,  holograph  of  the  acceptor,  wal^  sus- 
tained in  a  competition  of  creditors. 

IFacutty  Collection,  X.  280 ;  Dktimary,  1483.] 

EsKGROVE.  These  bills  are  not  probative  by  reason  of  the  stipulation  of  in- 
terest.  That  stipulation  changes  the  nature  of  bills  j  and  as  the  solemnities  of 
writing  are  absent, — ^necessary  in  writings  which  are  not  of  the  nature  of  bills, — 
the  writings  become  not  good.  That  the  bill  is  holograph  of  the  acceptor  makes 
no  difference  in  a  question  with  creditors. 

JusTicE-CiJSRK.    The  bills  do,  in  effeqt,  stipulate  interest.    Here  there  is  a 
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double  stipulatioiii  one  for  interest  and  another  for  principal.  Fay  L.900«  and 
also  LlO,  would  have  been  a  good  form  of  a  bilL  JSomcSogation  by  payment 
is  good  against  exceptions  founded  on  the  Act  1681. 

Hailes.  It  has  appeared  after  inquiry,  that  no  fraud  can  be  charged  against 
this  transaction.  Had  Rattray  been  alive  and  solvent,  he  conld  not  have  ob- 
jected to  this  as  a  Uterarum  obligation  because  the  nuUity  was  of  his  own  mak* 
ing :  he  would  bave  been  barred  by  the  exception  of  fraud.  Shall  his  creditors 
be  allowed  to  take  advantage  of  a  plea  which  he  himself  would  not  have  been 
permitted  to  urge  ? 

President.  Decisions  go  far  in  setting  aside,  not  only  the  stipulation  of  in- 
terest, but  also  the  principal,  on  account  of  sudi  stipulation  j  and  I  do  not  go 
back  upon  decisions.  Exceptions  ought  to  be  made  as  to  foreign  bills  of  ex- 
change, which  frequently  contain  stipulations  of  interest :  an  exception  might 
also  be  made  as  to  merchants'  bills  or  promissory  notes.  This  is  a  holograph 
writing :  if  good  against  Rattray,  it  would  be  good  against  every  one  in  nis 
right. 

Henderland.  The  decisions  denving  action,  or  bills  bearing  interest,  were 
not  founded  on  mercantile  law.  []It  biUs  had  contmoed  merdy  as  subrtitutes 
for  the  conveying  money  from  place  to  place,  those  decisions  would^  never  have 
been  pronounced,  and,  whenever  bills  resume  their  ociginid  nature,  they  will 
not  be  repeated.  At  present,  every  informal  scrawl  is  dignified  with  the  name 
of  hiUs.  We  have  seen  legacies,  marrii^e  articles,  cautionarv  obligations,  and 
discharges  from  such  obligations,  constituted  by  what  is  called  a  biU ;  and  I 
despair  not  of  seeing  indentures,  and  promises  to  marry,  in  the  like  fomi.3 

On  the  2dd  June  1790,  ''  The  Lords,  in  respect  of  the  circumstances  of  the 
case,  passed  the  bill  of  advocation  f  altering  the  interlocutor  of  Lord  Dreghom. 

Act.  Wm.  Honeyman.     Alt.  A.  Wight. 

Diss.  Eskgrove,  Swinton. 

N.  B.  From  the  manner  in  which  the  case  was  treatedt  this  may  be  con- 
sidered as  a  decision  in  favour  of  Blair. 


•  

1790.    Jtme  23.    Robert  Carrick  against  Henrt  Willum  Harper. 

BILL  OF  EXCHANGE. 

Although,  on  acooimt  of  drcnmstanoes,  the  disfaonoar  of  a  yvoaimaey  note  was  not  inti- 
mat^  by  one  indorser  to  anotfier  till  the  19th  day ;  the  court  found  reooune  was  not 
lost,  there  being  no  negligence  tnr  nnneoeesary  delay. 

IFac.  C0IL  X.  «59  s  Diet.  1614.] 


Justice-Clerk.    Proposed  to  alter  his  own  ii 

Prsidixnt.    Recourse  is  stSl  open.    This  is  «  promissory  aote  to  the  effict 

of  being  an  inland  bill.    The  rule  as  to  three  posts,  mentioned  by  Mr  Ersldne, 
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seems  erroneous :  the  rule  is,  that  there  be  no  delay.  Lord  Mansfield,  in  the 
case  of  Hodgson  and  Donaldson,  said  that  there  was  no  such  rule  as  that  of  three 
posts.  As  to  the  14  days,  the  clause  in  the  Act  1772  is  not  carefully  drawn, 
fourteen  days  may  be  too  much,  or  it  may  be  too  little  ;  and  the  clause  ought 
to  have  been  in  the  words  of  the  English  statute  erf  William  and  Mary.  The 
present  case,  however,  goes  upon  different  principles.  There  was  no  delay  in 
the  indorsers.  The  plea  of  tne  defender  is  ungracious.  [Soon  after.  Harper 
applied  for  a  sequestration,  and  the  President  observed  that  that  accounted 
for  die  defence  which  he  made.] 

On  the  23d  June  1790,  "  The  Lords  found  recourse  due ;"  altering  the  inter- 
locutor of  the  Lord  Justice  Cleric. 

Act.  R.  Blair.    AU.  A.  Wight. 


1790.    June  25.    Chabi^  and  James  Browk  and  Company  against  William 

Wilson. 

CAUTIO  JUDICIO  SISTI  ET  JUDICATUM  SOLVI. 

The  security  of  a  cautioner  judicio  Hstij  is  not  entirely  at  an  end  by  the  obtaining  of  de- 
cree, without  requiring  the  cautioner  to  produce  the  person  of  the  debtor.  Such  re- 
quisition may  be  made  at  any  time  before  the  lapse  of  the  period  allowed  for  extract- 
ing decree. 

lIKct.  2059.] 

EsKGROYE.  Messrs  Brown  ought  not  to  have  extracted  the  decree :  it  was 
their  business  to  secure  the  body  of  the  debtor :  now  an  extract  put  the  cause 
out  of  Court.  They  probably  expected  payment,  or  a  surrender  by  the  debtor  j 
but,  finding  he  had  absconded,  they  brought  another  action  before  the  Sheriff: 
it  ought  to  have  been  brought  before  the  magistrates ;  but  this  was  within  the 
six  months. 

Henderland.  a  caution  judicio  sisti  is,  that  the  debtor  shall  be  presented 
usque  ad  sententiam^    The  next  claim  ought  to  have  been  for  caution  judicatum 

solvit 

Pbesident.    The  bail-bond  was  to  present  at  any  time  during  six  months. 

An  action  is  brought :  the  action  would  have  continued  even  during  six  years : 
it  went  on,  and  a  judgment  was  given.  Had  the  cautioner  been  called,  he 
must  have  presented  the  debtor.  -  Even  at  the  moment  of  the  sentence  pro- 
nounced, he  might  have  required  the  cautioner  to  prolong  caution  until  there 
was  an  opportunity  of  putting  the  debtor  in  prison.  Instead  of  that,  he  hung 
up  his  cause,  suffered  the  debtor  to  escape,  and  then  went  into  another  Court. 

Justice-Clerk.  Six  months  do  not  terminate  the  action  against  the  cau- 
tioner. The  bond  relates  to  all  the  diets  of  Court.  The  debtor  must  be  pre- 
sented whenever  the  pursucif  requires  the  cautioner  so  to  do.  The  cautioner, 
by  presenting, .is  free;  but  the  pursuer  ought  to  have  intimated  thus^  '*  I  am 
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to  take  decreet ;  bring  the  debtor  by  next  Court  day.^  If  action  be  eoncluded 
without  the  requiring  the  cautioner  to  present,  the  cautioner  is  free.  Were  he 
not  free  after  decreet,  he  would  not  be  free  in  less  than  forty  years  ^  nvhich  is 
absurd. 

On  the  25th  June  1790,  "  The  Lords  sustained  the  defences.'' 

AcL  David  Cathcart.    Alt.  Wm,  Robertson. 

Reporter^  Dreghom. 

Diss.  Eskgrove,  Swinton. 


1791*    June  9Q.    3ame^%  Ooilyie  against  Thomas  Winoate. 

KING— HYPOTHEC. 

Found  that  a  lancUord^s  right  of  hypothec  over  bis  tenant's  stocking,  &c.  could  not  be  de- 
feated by  a  decree  obtained  against  the  tenant,  at  the  instance  of  the  Crown,  prior  to 
sequestration  sued  by  the  lanfiord. — ^Reversed  on  appeal. 

[Fac.  Coll  X.  385  /  Diet.  7884.] 

Justice-Clerk.  It  is  always  a  matter  of  difficulty  to  apply  English  law  to 
Scotch  subjects.  It  is  admitted  that,  in  England,  the  king  nas  a  preference  to 
the  landlord,  not  only  as  to  rents  but  even  as  to  heritable  subjects.  If  the 
right  of  a  landlord  be  just  the  same  in  Scotland  as  in  England,  the  matter  is  of 
easy  discussion.  But,  after  all  that  I  have  heard,  I  do  not  well  understand 
what  the  law  of  England  is.  Let  us  see  what  the  case  is  in  other  rights.  A 
mortgage  is  a  real  right,  vested  in  a  third  party,  and  so  preferable  to  the 
Crown.  A  pledge  cannot  be  affected  by  the  Crown  to  the  prejudice  of  the  crt' 
ditor  pignoratitius.  Let  me  compare  the  right  of  a  landlord  in  Scotland  with 
that  of  one  who  has  a  pledge  or  mortgage.  I  do  not  inquire  how  the  law  was  esta- 
blished ;  it  is  enough  to  know  what  the  law  is.  I  think  that  the  landlord's 
right  is  a  real  right ;  it  is  not  a  tacit  hypothec,  but  a  pledge.  Every  roan  bar- 
gaining with  the  tenant  is  presumed  to  know  the  law,  and  so  to  purchase  with 
the  burden  of  the  landlord's  right.  [But  this  might  be  inverted.  '^  Every  man 
agreeing  to  let  a  lease  is  presumed  to  know  the  law,  and  so  to  bargain,  with  the 
burden  of  the  Crown's  right.*']  If  a  right  of  pledge  be  preferable,  by  the  law 
of  England,  to  the  Crown,  so  also  must  the  right  of  the  landlord  in  Scotland. 
I  do  not  know  that  there  is  any  tacit  pledge  in  the  law  of  England,  except  in 
the  furnishings  to  ships  j  and  that  is  not  by  the  agreement  of  parties,  but  by 
the  act  of  the  law.  Were  it  by  agreement  of  parties,  the  furnisher  must  keep 
possession,  which  would  be  destructive  of  such  right ;  for  the  very  purpose  of 
it  is,  to  leave  the  subject  in  the  hands  of  the  person  who  hypothecates.  The 
Act  of  Queen  Anne  mentions  real  estate.  It  would  infringe  on  the  spirit  ^ 
the  law  to  give  the  Crown  a  preference :  this  would  infringe  upon  the  rights  of 
creditors  by  infeflment.    Creditors  cannot  force  payment  of  principal,  unless 
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when  there  is  a  bankruptcy ;  all  that  he  can  get  is  payment  of  interest  by  an 
action  of  maills  and  duties. .  That  would  be  Tost  if  the  king  were  to  be  pre- 
ferred  to  the  creditor  by  infeftment. 

Drkghorn.  Repetitio  nulla  est  uhi  quis  suum  recimt.  An  effectual  hold  is 
much  the  same  as  actual  payment.  Mr  Wood  lays  aown  a  nrinciple  one  way, 
but  he  does  not  insist  in  it.  Property  is  not  altered  by  pledge,  but  still  it  is  a 
lien  on  the  subject.  Our  hypothec  arises  from  L.  7«  1^«  ^  gtUbus  causis  pignus 
contrahitur :  this  is  a  natural  notion,  occurring  as  well  to  the  savage  as  to 
the  sage.  Here  there  is  not  a  general  j^ledge,  but  a  special  over  certain  sub- 
jects. A  sequestration  is  not  an  execution :  it  is  rather  a  count  and  reckoning 
in  consequence  of  an  antecedent  lien. 

EsKOROVE.  The  act  of  Union  says  nothing  on  this  subject ;  but  immediately 
after,  there  followed  another  act  establishing  the  exchequer :  this  was  not  a 
new  treaty,  but  only  an  explication  of  the  treaty  of  Union.  I  consider  the  right 
of  the  landlord  to  give,  what  is  called  in  England,  a  special  property.  A  land- 
lord in  England  has  a  certain  right,  but  that  right  has  varied,  and  I  think  that 
most  of  his  rights  have  been  introduced  since  the  union :  they  are,  however, 
still  different  trom  those  of  a  landlord  in  Scotland. 

President.     I  am  well  pleased  that  the  Court  should  determine  in  favour 
of  the  landlord,  but  1  cannot  bring  myself  altogether  to  that  opinion.    We  must 
judge  according  to  the  statute  of  Queen  Anne,  passed  just  af);er  the  Union,  and 
which  is  a  British  statute  binding  us.     I  cannot  find  in  it  that  exception  on 
which  the  judges  seem  to  rest.    If  the  goods  were  really  impignorated,  I  should 
admit  that,  by  the  law  of  England,  and  consequently  by  that  law  which  is  to 
be  observed  by  us,  the  landlord  ought  to  be  preferred.     That  the  rights  of  the 
landlord  in  the  one  nation  and  in  the  other  were  essentially  different  in  their 
nature  and  consequences,  I  do  not  see.     The  mode  indeed  may  have  been  al- 
tered, and  the  laws  of  the  two  countries  may  have  diverged,  as  in  the  case  of 
mortgages  and  wadsets,  administration  and  confirmation.     By  the  9th  of  Hen- 
ry III.  c.  18,  an  executor  must  pay  the  king's  debt  first     [This  it  is  presunied 
is  still  the  law  of  England ; — Blackstone,  ii.  492.   If  so,  we  are  bound  by  the  Act 
of  Queen  Anne  to  receive  it  here.     What  preference  the  king  had  with  us  be- 
fore the  Union  is  not  clearly  ascertained :  probably  he  stood  upon  the  same 
footing  with  the  Roman  fisk.     With  us  certain  debts  were  held  privileged : 
See  Instructions  to  Commissaries,  Act  of  Sederunt  1666 ;  among  them  duties  of 
lands  for  a  year.     Funeral  expenses  and  physicians'  fees  seem  omitted,  yet  have 
been  found  preferable  to  landlord.    Kilk.  p.  138,  no  mention  made  of  the  kin^; 
but  if  he  be  preferable  to  creditors  chyrographarii^  such  as  furnishers  to  burials, 
&c.  he  must  a  fortiori  be  preferable  to  the  landlord,  who  is  a  creditor  by  special 
contract  only,  though  with  us  said  to  be  hypothecariusJ^^     A  poinding  of  the 
ground  arises  from  this,  that  the  superior  or  master  was  entitlea  to  resume  pos- 
session.   This  was  the  effect  of  legal  diHgence,  and  held  to  be  preferable  to 
any  common  poinding.    As  to  growing  corns,  there  would  be  a  preference  to 
the  landlord  by  the  statute  of  Queen  Anne,  because  the  subject  is  still  part  of 

*  N.  B.    The  words  within  crotchets,  from  Lord  Preddent^t  aotce,  cwnmnninatwd. 
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the  ground.  In  Bacon's  Abridgment,  the  right  of  the  landlord  is  considered 
as  an  hypothecation ;  and  in  the  statute  of  king  William  mention  is  made  of 
a  pledge  as  being  the  right  of  the  landlord  ;  and  yet  the  king  is,  by  the  law  of 
England,  preferable  to  the  landlord.  In  some  particulars  the  landlord's  right 
is  greater  with  us  than  in  England,  in  others  less ;  yet  I  still  doubt  whether 
sucli  shades  of  difference  should  make  the  king's  right  less  efficient  in  one  part 
of  the  united  kingdoms  than  in*  the  other. 

Henderland.  The  right  of  the  landlord  in  England  is  old,  and  obscure  in 
its  origin.  It  has  received  many  alterations,  and  some  of  them  since  the  Act 
of  Queen  Anne,  and  has  been  brought  nearer  the  right  of  a  landlord  in  Scot- 
land. I  incline  to  follow  the  course  pointed  out  by  Lord  Justice-Clerk. 
Should  the  Crown  be  preferred,  our  heritable  rights  will  be  affected ;  a  superior 
for  his  feu-duties,  an  heritable  creditor  in  a  poinding  of  the  ground.  A  pledge 
cannot  be  attached  by  the  Crown ;  and  so  also  is  the  case  as  to  special  pro- 
peril/.  That  does  not  exclude  the  same  sort  of  thing,  passing  under  another 
name ;  for  hypothec  is  a  pledge  without  possession.  What  has  the  same  effect 
in  the  law  or  Scotland  as  a  pledge  may  be  called  a  pledge. 

On  the  29th  June  I79O,  "  The  Lords  preferred  the  landlord." 

Act  R.  Dundas.    Alt.  H.  Erskine. 

Hearing  in  presence. 

Diss,  President.     Non  liquet^  Gardenston,  Monboddo,  Rockville. 


1790.    Jul^  10.     Margaret  Dalziel  against  John  Richmond. 


WITNESS. 

The  eyidence  of  the  mother  and  sister  of  a  pursuer,  in  a  declarator  of  marriage,  inad- 

missiUe. 


Fac.  Coll  X.  288  ;  Dictionary,  16,780. 

Justice-Cjlerk.  When  there  is  a  penuria  testium  as  to  a  fact,  the  nearest  re- 
lations may  be  admitted  as  witnesses ;  not  so  in  contracts.  Why  were  there  no 
other  witnesses  ?  Indeed  there  were ;  but  they  did  not  know  Richmond.  [This 
simple  unadorned  sentence  is  highly  rhetorical,  and  the  more  so  because  un- 
adorned.] In  such  critical  cases,  parents  and  near  relations  are  under  strong 
inducements  to  deviate  from  truth. 

EsKGROVE.     In  a  clandestine  marriage  there  is  more  occasion  for  witnesses 
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than  in  a  regular.  In  the  case  of  Malcolm  there  was,  from  ihe  circumstances 
of  the  fact,  a  penuria  testium. 

President.  Had  the  proof  been  as  to  a  public  marriage,  there  would  have 
been  no  need  for  considering  the  validity  of  such  an  objection.  Shall  more 
latitude  be  given  in  the  case  of  an  irregular  marriage  ? 

Henderland.  As  far  back  as  the  records  of  the  Commisssary  Court  go,  near 
relations  have  been  admitted,  not  to  prove  the  fact  of  celebration,  but  to  prove 
circumstances  of  acknowledgment  A  case  may  be  figured  when,  by  the  death 
of  witnesses  unexceptionable,  a  regular  marriage  may  be  proved  by  the  evidence 
of  a  father  and  mother.  ' 

On  the  10th  July  1790,  *'  The  Lords  found  that  the  witnesses  in  question 
cannot  be  admitted/' 

Act.  D.  Cathcart    Alt.  W.  Stewaru 

Reporter^  Dreghom. 


1790.    November  18.    The  University  of  Glasgow  against  Sir  William 

Miller. 


CAUTIONER-PERSONAL  AND  TRANSMISSIBLE. 
A  cautionary  obligation  does  not  fall  by  the  cautioner's  deadi|  but  continues  upon  bis  beirs. 

IFac.  Coll  X.  302  j  Diet.  2106.] 

Justice-Clerk.  a  man,  becoming  cautioner  for  a  factor,  binds  himself  and 
his  heirs :  he  may,  on  paying  up  arrears,  liberate  himself,  and  so  may  his  heirs. 
As  to  the  practice  of  banics  in  renewing  cautioners,  there  is  good  reason  for  it : 
the  heir  may  not  be  so  solvent  as  the  original  cautioner ;  and,  besides,  summary 
diligence  cannot  go  against  the  heir  of  a  cautioner. 

On  the  18th  November  I790,  «  The  Lords  repelled  the  defence  of  the  heirs 
of  the  cautioners.'' 

^c/.  A.  RoUand.    ^&.  A.  Wight. 

Reporter,  Swinton. 
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1790.   December  7*   Mrs  Henbistta  Khil  and  OxfiKRS  agaimt  Wijlliam  Simp- 

SON  of  Vl£WFXS£D» 


COMPENSATION  AND  RETENTION— SUPERIOR  AND  VASSAL. 

Found  that  a  vassal  was  not  entitled  to  retain  fen-duties  for  damages  ooeasMMied  by  the 
working  of  a  eoal  originally  reserved  to  the  superior,  but  a£tefwanl»  sold  by.  him. 

^Faculty  Collection,  X.  SQTl ;  Dictionary,  2692.] 

HENDERLiiND.  If  the  clalm  would  have  been  good  against  Lord  Ross,  it  is 
good  against  Mrs  Henrietta  Ker :  so  the  question  is,  Whether  it  would  have 
been  good  against  Lord  Ross  ?  Damage  is  quicquid  demitur  de  patrimonio,  aris- 
ing from  a  lact  done,  or  arising  from  special  contract :  I  see  neither  here  on 
the  part  of  Lord  Ross.  Ways  and  means  might  have  been  fallen  upon  to  pre- 
vetrtthe  proprietor  of  the  coal  from  doing  damage  to  the  proprietor  of  the  land  ^ 
but,  sive  secuSf  sive  secus,  it  matters  not  as  to  the  condition  of  Lord  Ross. 

SwiNTON.  The  security  to  Mr  Simpson,  if  limited  to  the  proprietors  of  the 
coal,  would  have. been  Jiothing.;  for  they  might  have  been  bankrupt,  and  the 
coal,  being  a  fungible,  might  have  been  wrought  out. 

Dreghorn.  When  a  man  feus  with  the  burden  of  a  coal,  he  must  lay  his 
account  with  inconveniency.  The  fcuar  is'entitledtO'8top"the  tacksman  till  se- 
curity be  found  to  relieve  from  damages.  I  go  upon  general  grounds.  When 
a  right  is  granted  to  a  man  and  his  assignees,— when  the  assignee  comes  in,  the 
obligation  on  the  assigner  ceases.  In  the  case  of  Dennis  against  Trotter,  in 
1772,  Lord  Pitfour  held  that  the  assignee,  when  received  without  objection  by 
the  mMter^  was  alone  liable  for  the  rent,  tboogh  the  :decbion  of  the  case  went 
•upon  other  circumstances.  If  such  be  the  case  as  to  tacks,  Lthink  that  the  feu- 
dation  «f  a  ooal  must  be  jndgied  of  in  the  same  i way,  though  theibxdation  of  a 
fungible  seems  4Ui:  odd  thing. 

EsKGRovE.  I  proceed  altogether  on  the  terms  of  the  clauses.  Tlie  heirs  and 
assignees  are  ^e> heirs ^and  assijgnees  in dhe  subjerts. 

Justice-Clerk.  The  contract  is  accurately  drawn,  but  nodniig  in  itodfeter- 
mines  one  way  or  other.  The  question  is  as  to  thameaning  of  tha  parties.  I 
approve  of  Lord  Eskgrove's  commentary  and  interpretatioB  rtthereiBay  be  dif- 
ferent and  independent  interests  in  the  same  subject ;  thus,  teinds  and  lands 
may  be  totally  distinct.  Mines  and  minerals  may  be  held  separately  from  lands. 
When  a  charter  of  mines  and  minerals  is  granted  under  the  Act  159S,  they  are 
held  of  the  crown,  however  the  lands  may  be  held.  Coal  reserved  is  part  of  the 
dominium  utile  continuing  with  the  disponer :  it  is  not  a  burden ;  and^  if  it  were, 
it  would  be  a  burden  on  the  dominium  utile.  It  is  said,  Can  it  be  supposed  that 
a  person  who  has  a  right  to  surface  damages  should  have  no  claim  unless  against 
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• 

the  proprietor  of  a  coaU  who  may  be  bankrupt  ?  These  are  mere  words.  There 
is  a  feu-duty  of  L.150  in  this  case ;  but  there  might  have  been  a  feu-duty  of  five 
shillings,  which  would  have  been  no  security.  Surface  damages  are  generally 
and  probably  not  attended  to.  The  damage  done  to  the  house  was  at  debito. 
Mr  Clerk  ought  not  to  have  wrought  under  the  house ;  and  Mr  Simpson  ought 
to  have  stopped  him  by  suspension.  I  think  that,  whenever  the  coal  and  the 
superiority  part,  the  damage  must  be  paid  by  the  proprietor  of  the  coal. 

President.  The  rule  pitoposed  is  a  simple  one,  but  I  doubt  how  far  it  can 
be  adopted.  The  Marquis  of  Lothian  is  in  the .  same  case  as  Lord  Ross.;  that 
is  admitted.  Suppose  that  the  Marquis  of  Lothian  and  Mr  Simpson,  instead  of 
being  superior  and  vassal,  had  been  master  and  tenant ;  the  Marquis  exercises 
the  right  of  working  coal ;  Mr  Simpson  demands  damages ;  the  Marquis  of 
Lothian  says,  *^  I  have  taken  a  sum  of  money,  and  have  sold  the  coal  to  Mr 
Clerk/'  Mr  Simpson  might  say,  '*  That  is  nothing  to  me ;  you  cannot  relieve 
yourself  from  your  obligation."  What  is  the  difference  here  ?  What  is  Mr 
Simpson's  security  ?  Unless  the  security  be  over  the  whole  subject  it  is  none  at 
all.  The  nature  of  feu-contracts  seems  not  sufBcierrtly  attended  to.  The  su- 
perior cannot,  by  the  exercise  of  reserved  powers,  make  the  condition  of  his 
vassal  worse. 

On  the  7th  December  1790,  "  The  Lords  repelled  the  defences  j"  altering 
their  interlocutor  of  the  S7th  January  1790,  and  adhering,  in  substance,  to  the 
interlocutor  of  Lord  Dreghorn. 

Act.  William  Tait.    Alt.  M.  Ross. 

Diss.  Swinton,  Rockville,  President. 

Non  liquet^  Stonefield,  Monboddo. 

N.B.  I  was  in  the  Outerhouse  when  the  former  interlocutor  was  pronounced, 
so  there  are  no  notes  on  the  27th  January  I790. 


I79L    January  22.    Colonel  Alexander  Bruce  against  Henrt  Davidson. 


MEMBER  OF  PARLIAMENT. 

IFolio  Diet.  III.  4&6  i  Die/.  8881.] 

President.  In  the  case  of  Stewart,  I  wrote  for  the  receiving  of  explanatory 
evidence,  and  was  unsuccessful.  In  the  case  of  Gordon  of  Whitely,  I  wrote 
against  the  receiving  of  explanatory  evidence,  and  there  also  I  was  unsuccessful. 
The  claimant  ought  to  have  produced  prima  faeie  evidence,  connecting  his 
lands  with  the  valuation,  though  that  evidence  might  hereafter  turn  out  to  be 
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erroneous ;  but  here  the  evidence  is  not  ex  facie  good  as  to  the  estate  of  BaU 
michael. 

Justice-Clerk.  If  new  evidence  were  not  to  be  admitted  as  well  for  as 
against  the  claimant,  great  injustice  would  be  done  :  men  might  be  put  on  or 
kept  off  without  cause.  The  freeholders  have  not  time  nor  opportunity  for  ex- 
piscating  a  number  of  facts  which,  upon  more  deliberate  inquiry  in  this  Court, 
may  be  discovered,  and  prove  material. 

On  the  22d  January  1791,  "The  Lords  repelled  the  preliminary  objection." 

Act.  G.  Fergusson.     AU.  W.  Robertson. 

Diss,  as  to  specialty,  Hailes,  President. 


INDEX. 


ABBEY  OF  HOLYROODHOUSE.— It  is  ne- 
cessary for  a  messenger,  executing  a  caption 
within  the  precincts  of  the  abbey,  to  have  the 
concurrence  of  the  bailie. 

In  order  to  have  the  benefit  of  the  sanctuary 
beyond  twenty-four  hours,  the  party's  name 
must  be  entered  in  the  Abbey  books. — Grant 
V.  Donaldson^  15th  January  1779.     P.  816. 

ACCESSORIUM  SEQUITUR  PRINCIPALE. 
— Diligence  used  upon  a  bond  corroborated, 
found  not  to  save  from  prescription,  the  relative 
bond  of  corroboration. — Boi^  v.  E.  of  HomCy 
1  Uh  February  1777-     P.  751. 

ACT  OF  GRACE.— A  debtor,  liberated  upon 
the  Act  of  Grace,  may  be  again  incarcerated 
at  the  instance  of  the  same  creditor,  a  process 
of  cessio  bonorum  being  the  proper  remedy.-— 
Fulton  V.  Pollock,  17th  November  1769.  P. 
309. 

ACT  OF  SEDERUNT,  1671— The  temporary 
enlargement  of  a  prisoner  on  a  meditationejitga 
warrant  falls  not  under  it.— Gordon  v.  MeUis^ 
2ith  January  178  6.     P.  991. 

Magistrates  of  a  burgh  found  liable  for  the 
escape  of  a  prisoner. — Purdie^  Crum,  and  Co. 
T.  Magittrates  of  Montrose,  29th  June  1786. 
P.  997. 

ADJUDICATION Penalties  in  an  adjudica- 

tion  not  restricted— Cr«£A'/or«  of  Auchinbreck, 
1st  February  1769.     P.  271. 

An  adjudication  sustained  as  a  security  not^ 
withstanding  a  pluris  petilio.'^Rutherford  v. 
Bells,  7th  March  1769.    P.  287. 

Formality  and  regularity  of  a  decreet  of 
constitution,  and  of  a  charge  to  enter  heir. 

The  pari  passu  preference  of  the  statute 
1661,  c.  62,  applies  to  the  adjudication  of  an 
adjudication.— 'M^ATin/v.  Buchanan,  16th  Janu- 
ary 1770.     P.  SSI. 

Stock  of  the  Royal  Bank  of  Scotland  ad« 
judgeable. — Royal  Bank  of  Scotland  v.  Fair* 
holm,  iSth  February  1770.     P.  SS8. 

An  adjudication  proceeding  upon  a  special 
charge  to  enter  to  the  predecessor,  who  was 
not  himself  infeft  in  the  subject,  reduced  and 
declared  null  and  void. 


Objections  to  a  decreet  of  constitution.-* 
Lockhart  v.  Shiells,  20th  July  1770.     P.  S5S. 

Process  of  adjudication  cannot  be  stopped 
or  delayed  by  a  multiplepoinding  raised  by  the 
debtor,  who  was  doubly  distressed  for  the  debt 
adjudged  for. — Tkainfi  v.  Moncrieffe,,2^ih  July 
1770.     P.  358. 

Effect  of  objections  thereto  in  a  ranking..— 
TysonY.Cunninghamt&cSUtJuiy  1771*  P.436. 

An  adjudication,  where  both  the  penalties 
and  termly  failyies  in  an  heritable  bond  were 
accumulated,  found  liable  to  the  objection  of  a 
pluris  petitio,  and  restricted  accordingly.— -Parit 
V.  Craig,  15th  November  1771.     P.  444. 

PenSties  not  restricted.— i^tfrray^  Trustees 
V.  E.  of  March,  SOth  June  1772.     P.  478. 

Pluris  petitio  inferred  from  adjudging  for 
the  termly  failyies  as  well  as  the  penalty  in 
the  bond.— /far/  v.  Naesmith,  27th  Jfuly  1775. 
P.  651. 

One  having  a  disposition  in  security  over 
lands,  held  and  possessed  by  his  debtor  on 
minute  of  sale  without  infeftment,  cannot 
complete  his  right  by  adjudication  in  imple- 
ment of  the  minute  of  sale  led  against  tlie 
grantor  of  that  minute  as  the  person  last  in- 
vested with  the  feudal  right.— S/raAan  v.  White- 
foord,  8th  February  1776.     P.  684. 

In  a  process  of  adjudication  the  defender  is 
entitled  to  take  a  day  to  produce  a  progress/ 
whatever  may  be  the  consequence,  to  the 
pursuer,  of  the  delay. — Peadie  v.  Hamilton, 
ISth  December  1776.     P.  7SS. 

Fraser  v.  Welsh,  17th  January  1777.     P.  743. 

First  effectual  adjudication.— J^r/  of  Caith- 
ness V.  Sinclair^  8th  December  1781.     P.  894. 

Act  1661.  Adjudications,  if  within  year 
and  day,  not  affiscted  by  certification,  in  the 
process  of  ranking  and  ssdc^-'Grierson,  &c.  v. 
Douglas,  Heron,  and  Company,  22d  Novem- 
ber 1785.     P.  983. 

ADULTERY — The  pursuer  of  a  divorce  for 

adultery  must  condescend  specially  upon  the 

person  with  whom  the  crime  is  supposed  to 

have    been    committed.— Mco/wii  v.   Porter- 

field,  21st  February  1770.     P.  S45. 

ADVOCATION.— Any  time  before  extract  ad. 
vocation  ia  competent,  though  after  pronoun- 
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cing  a  decree.^^JVrighi  and  Graham^  32d  No- 
vember 1766.     P.  161. 

Defender's  claim  for  expenses,  incurred  in  a 
successful  opposition  to  a  bill  of  advoeation 
at  the  pursuer's  instance,  ought  to  be  made  in 
the  original  action  still  pending,  and  not  by  a 
separate  one,  though  before  the  same  judge. 
^Skam  ▼.  Aliion,  16th  January  1772.   P.  463. 

Advocation  found  competent,  although  the 
sum  sued  for  was  under  Ll2,  as  the  matter 
involved  a  question  of  rightw<— 5/«f/  v.  Thorn' 
so»i  18th  December  1776.     P.  737. 

AFFREIGHTMENT Powers  of  a  shipmaster. 

^^Serimgeour  v.  Alexander  and  Sons,  15th  June 
1769.     P.  292. 

AGENCY— Por^tfU  v.  NichoUon,  .21st  June 
1771.    P.  418. 

ALIMENT.-— The  widow  of  an  earl  is  entitled 
to  aUmeot  till  the  term  of  payment  of  her 
jointure^  to  mournings,  and  to  a  sum  of  money 
in  lieu  of  a  jointure»house»  though  she  had  re- 
ceived a  separate  aliment  in  her  husband's  life- 
time which  reached  to  that  term,  and  though 
a  jointure-house  on  the  estate  was  offered«her. 
---^Countess  Dafw.  of  CaUhneu  v.  E.  of  Fife^ 
>c.  27th  February  1767.     P.  181. 

The  rent  of  a  small  subject,  the  property  of 
a  wife  separated  from  her  husband,  found  to 
be  an  alimentary  provision  to  the  wife,  and 
not  attachable  by  the  husband's  creditors. 
— -Joimesoii  V.  Houaon,  14th  November  1770. 

P.  367. 

Interim  aliment  allowed  to  a  married  woman 
pursuing  a  divorce. — Ftaserw.  AherMth^^  11th 
March  1774.    P.  572. 

Additional  altmeet  due  to  the  widow  when 
her  terce  is  inadequate.— TAom/iJoity  Ac.  v. 
MCuUoch,  Ac.  8th  March  1778.     P.  797. 

Aliment  not  exigible  by  an  heir  of  entail 
from  an  annuitant  on  the  estate.*— Stetvor^  v. 
Campbell,  24th  June  17S0.    P.  861. 

Aliment  to  a  wife^  not  entitled  to  legal  or 
conventional  provisions,  found  due  by  the  hus* 
band's  heir. — L&wiher  v:  M^Lainef  15th  De- 
cember 1786.     P.  1012. 

A  wife  divorced  brought  a  reduction  of  the 
decree.  She  was  found  entitled  to  the  ex- 
pense of  carrying  on  the  reduction,  and  to 
aliment  during  the  dependance  of  It;  and  this 
decreed  after  the  reasons  of  reduction  bad 
been  repelled.— Df  la  Moiie  v.  Jardiue,  16th 
December  1788.    P.  1060. 

ANNUALRENT.— If  Annoalrent  due  on  sums 
arrested. — EUiotf  ifc.  v.  Malcolm^  5tb  Mareh 
1767.    P.  182. 


The  Lords  found,  that  distressed  cautioners 
were  entitled  to  charge  interest  upon  interest 
^M^DmvaN  Creditors  v.  M'Doiwal,  26th  Fe- 
bruary 1779.    P.  829. 

A  debt  contracted  abroad  being  sued  for 
in  this  country,  found  that  the  interest  must 
be  restricted  to  five  per  cent,  though  a  larger 
rate  was  allowed  in  the  locus  coniractui,^^Wood 
V.  Grainger,  23d  June  1779.     P.  835. 

APPEAL. — After  appeal  taken  from  judgments 
of  this  court,  and  served  kino  inde^  It  Is  com- 
petent to  die  pursuer  to  use  an  inhibition 
against  the  defender  as  on  a  dependance. 
—Heron  v.  Heron,  Ist  March  1774.    P.  578. 

APPRENTICE — Detentioa  of  as  apprentice 
to  serve  at  sea,  by  an  impress  oflScer.— CAtf/mrrf 
V.  Napier,  19th  June  1778.    P.  797. 

Informal  mdenture  homologated  by  the  ser- 
vice having  taken  place.—- i^ymer  v.  MacuUyrt, 
14th  July  1781^    P.  887. 

ARBITRATION.— EffecU  of  a  submission  and 
decreet-arbitral  upon  an  inhibition  raised  upon 
the  dependance  of  the  actions  subonitted,  but  in 
which  no  notice  was  taken  of  the  inhibition. 
— Siemart  v.  Ei  ofGalkmay^&e*  16ih  February 
1770.    P.  343. 

Reduction  of  a  decree-arbitral. — Arthur  f. 
Callin,  16th  July  1778.     P.  534. 

A  ^reign  decree*arbitral  can  be  made  efiec- 
tual  in  Scotland^  and  is  not  reducible  on  ac- 
count of  iniquity  or  informality.-— ^oAvjfMir  f. 
Crawford's  Executors,  10th  December  1776. 
P.  729. 

Arbiters  had  included  In  their  decree  a  sum 
for  their  own  trouble.  It  was  not  reduced  in 
ioio  on  this  account,  but  only  quoad  hocj^^ack 
V.  Cramond,  &c.  4th  March  1777*     P.  753. 

A  reference  of  the  price,  in  a  contract  of 
sale,  to  arbitens,  fbund  to  be  binding  on  the 
heirs  of  the  referrer.:*- £.  of  Selkirk  v.  Naes- 
mith/90ih  January  177&     P.  780. 

Award,  .though  signed,  by  the  arbiters*  and 
delivered  to  their  clerks,  may  be  altered  by 
them.— /2aifMffy  v.  Robertson,  20th  Noveiober 
1782.    P.  912. 

ARRESTMENT.— Arvesters  preferred  to  assig- 
nees under  a  commission  of  bankrupt^,  upon 
funds  which  had  become  the  subject  of  com- 
petition  before  the  arrestmenti.—/V«ofrew  am/ 
Robarts  v.  Thorokk  Stc  13tb  July  1768.  P. 
228. 

A  of  London: arrested,  in  the  hands  of  B  in 
Scotland,  a  sum  due  by  B  to  a  debtor  of  A* 
Afterwards,  B  being  in  London,  his  person  was 
attached  by  the  assignees  of  the  eommon  debtor^ 
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and  he  was  compelled  to  find  bail  to  appear  in 
an  English  Court.  A  furthcoming  being  brought 
bj  A,  found  that  B  must  pay  the  sum  arrested 
te  him,  and  that  he  was  not  bound  to  find  cau- 
tion to  relieve  B  of  the  English  attachment.-* 
Cameron  and  Farquhar  ▼.  Wait  and  Compan^f 
7th  February  1769.    P,  274. 

An  arrestment  at  the  market-cross  of  Edin- 
burgh, pier  and  shore  of  Leitb,  against  the  com- 
mon debtor  8  debtor,  a  Scotsman^  living  abroad, 
found  ineffectual,  as  the  money  had  been  after- 
wards bonajide  remitted  to  the  common  debtor, 
in  ignorance  of  the  arrestment. — ScoU  v.  Flud* 
yer  and  Company^  8th  March  1770.     P.  348. 

A  trust-deed  by  a  bankrupt,  for  behoof  of 
his  creditors,  though  reduced  at  home,  as  fall- 
ing under  the  statute  1696,  found  to  be  effec- 
tual, and  a  valid  title  in  favour  of  the  trustees 
to  apprehend  the  possession  of  the  effects  of  the 
bankrupt  situated  in  a  foreign  country ;  and  in 
a  competition  between  the  said  trustees  and 
certain  non-acceding  creditors  to  the  trust, 
who  had  arrested  the  effects  of  the  bankrupt 
sent  home  from  a  foreign  country^  both  in  the 
hands  of  the  trustees  and  the  master  of  the 
ship,— the  trustees  preferred-^P^'^  and  Bogle 
T.  Dunlop's  Trustees,  26th  July  1770.     P.  360. 

A  merchant  abroad  having  consigned  a  cargo 
of  goods  to  his  correspondent  at  home,  and 
having  transmitted  him  the  bills  of  loading,  the 
consignees  found  to  have  a  special  property 
therein,  or  right  preferable  to  the  diligence  of 
other  creditors,  to  the  extent  of  the  payments 
they  had  advanced,  and  the  obligations  they 
had  come  under  for  the  consigner,  at  the  date 
of  the  competing  diligence.  '  Such  right  of 
special  property  extends  not  to  the  ship,  or  the 
overplus  of  the  ship's  provisions  and  stores;  and 
an  arrestment  used  by  the  owner's  creditor  in 
the  hands  of  the  shipmaster,  found  sufficient  to 
attach  these  subjects.  But  the  said  arrestment 
found  to  be  inept  and  insufficient  to  attach  the 
freight  both  of  the  goods  consigned,  the  pro- 
perty of  the  arrester's  debtor,  and  of  separate 
goods  on  board,  the  property  of  other  persons. 
— Hattte  and  Jamieson  v.  Arthur,  7th  Decem- 
ber 1770.     P.  381. 

Non*acceding  creditors  using  arrestments 
with  the  pubjic  banks,  where  the  trustees  had 
lodged  the  bankrupt's  funds,  preferred  upon  their 
diligence.— ^oAn^toft  v.  Fairholm's  CreeUtors^ 
18th  December  1770.    P.  386. 

I^he  estate  of  the  debtor,  a  minor,  having 
been  sold  auctore  pratore,  the  arresters  of  the 
price  in  the  hands  of  the  purchasers  preferred, 
upon  their  diligence,  to  the  other  creditors.— 
Jleid  V.  Ronaldson,  5th  February  1771.    P.396. 

In  a  competition  between  two  arrestments 
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used  in  the  same  day,  one  execution  bearing, 
that  the  arrestment  was  laid  on  between  the 
hours  of  six  and  seven,«~the  other  execution, 
that  the  arrestments  were  laid  on  botwixt  the 
hours  of  seven  and  eight  afternoon;  the  prio- 
rity found  sufficiently  ascertained  to  decide  the 
preferenoe.— -Cameroii  v.  Boswall,  27th  Febru- 
ary 1772.     P.  470. 

A  bill  being  duly  protested  for  non-payment, 
found  that  the  registered  protest  was  not  a  suf- 
ficient ground  for  arrestment  of  the  drawer's 
effects,  without  a  depending  action;  and,  in 
consequence,  a  posterior  arrestment  upon  a  de- 
pendence was  preferred.'^Rkhardson  v«  Fen- 
tnick,  3d  March  1772.     P.  471. 

Neil  V.  Broton,  8th  July  1773.     P.  532. 

University  qfGlasgoto  v.  Hamilton,  15th  De- 
cember 1773.    P.  548. 

Case  where  arrestment  laid  on  the  same  day, 
at  different  parties'  instance,  one  execution 
bearing  between  the  hours  of  five  and  six,  and 
another  execution  bearing  between  the  hours 
of  five  and  seven,  were  preferred  pari  passu,  on 
account  of  special  circumstances,  and  particu- 
larly that  of  one  messenger  having  served  the 
whole  arrestments. — Wright  v.  Anderson  and 
Laurie^  28th  January  1774.     P.  558. 

Arrestment  used  in  the  hands  of  a  judicial 
factor,  appointed  in  consequence  of  a  seques- 
tration awarded  pending  a  process  of  cessiOf 
and  prior  to  the  bankrupt  act  i772,  if  effectual. 
'^Cross  and  Bogle  v.  Mure,  21st  February 
1775.    P.  615. 

An  arrestment  betwixt  the  hours  of  four  and 
six,  preferred  to  one  betwixt  six  and  nine.— - 
Gibson  and  Balfour  v.  Goldie,  26th  February 
1779.    P.  828. 

Arrestment  not  a  habile  mode  of  efiecting 
the  reversion  of  an  estate  sold  judicially. — Gar^ 
dener  v.  SpaUKng,  30th  November  1779.  P. 
842. 

Arrestment  the  habile  diligence  for  affecting 
the  price  of  heritable  subjects  in  the  hands  of 
a  trustee  for  creditors.— Aam^oy  v.  Grierson, 
25th  February  1 780.    P.  855.  %. 

A  debt  due  by  bond  to  a  party  resident  in 
England,  having  been  arrested  by  a  creditor  of 
that  party;  found,  that,  on  his  obtaining  decree 
of  preference  in  a  furthcoming,  the  arrestee 
was  bound  to  pay,  without  being  entitled  to  de- 
mand delivery  of  the  document  of  debt,  which 
was  beyond  the  jurisdiction  of  the  Court.-— 
M'Kenxie  v.  Clerk,  4th  August  1785.     P.  981. 

A  prior  arrester,  who  entered  his  claim  be- 
fore a  decree  of  forthcoming  was  extracted, 
preferred  to  a  posterior  arrester  who  brought 
the  process,  although  the  former,  after  arrest- 
ingi  had  not  proceeded  in  his  diligence  for 
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three  years. — Ramsay  v.  Lister,  25th  July  1 787. 
P.  1029. 

ASSIGNATION The  debtor's  private  know- 
ledge i&  not  equivalent  to  an  intimation,  nor  is 
parole  evidence  competent  for  proving  such 
knowledge. — Dickson  v.  Trotter ,  18th  January 
1776.    P.  675. 

ASSIGNATION  IMPLIED.    See  Implied  As- 

SIGNATION. 

• 

BANKRUPT. — In  a  reduction  of  a  bond  upon 
the  first  branch  of  the  Act  1621,  competent  to 
redargue,  by  parole  evidence,  the  narrative  of 
the  bond  bearing  to  be  for  borrowed  money. 

Adjudgers  from  a  conjunct  and  confident  per- 
son are  liable  to  challenge  on  the  Act  1621. 
^Gibb  V.  Livingstone,  25th  July  1766.  P.  100. 

Where  the  case  of  an  insolvent  debtor  does 
not  fall  under  the  Acts  1621  or  1696,  a  trust  dis- 
position granted  by  him  for  behoof  of  his  whole 
creditors,  found  effectual. — MackeU  v.  M*Lurg*s 
other  Creditors,  SOlh  July  1766.     P.  104. 

A  disposition  to  trustees,  for  behoof  of  credi- 
tors, does  not  hinder  creditors  not  acceding 
from  using  diligence  against  the  effects — Peters 
V.  Speir,  &c.  22d  January  1767.     P.  179. 

Evidence  of  bankruptcy.  Act  1 696— Sco/^ 
V.  Elliot,  3d  March  1768.     P.  220. 

The  enactment  of  the  statute  1696,  c.  5,  not 
effectual  extra  ienitorium. — A  trust-deed  by  a 
bankrupt,  for  behoof  of  his  creditors,  though  re« 
duced  at  home,  as  falling  under  the  statute  1696, 
found  to  be  effectual,  and  a  valid  tide  in  favour 
of  the  trustees  to  apprehend  the  possession  of 
the  e&cts  of  the  bankrupt  situated  in  a  foreign 
country;  and,  in  a  competition  between  the 
said  trustees  and  certain  non-acceding  creditors 
to  the  trust,  who  had  arrested  the  effects  of  the 
bankrupt  sent  home  from  a  foreign  country,  both 
in'the  hands  of  the  trustees  and  the  master  of  the 
ship, — the  trustees  preferred. — Peter  and  Bogle 
V.  Dunlop^s  Trustees,  26th  July  1770.     P.  S60. 

Trust- disposition  by  bankrupts  to  certain 
trustees  for  behoof  of  their  creditors,  reduced 
upon  the  Act  1696,  c.  5. 

Non-acceding  creditors,  using  arrestments 
with  the  public  banks,  where  the  trustees  had 
lodged  the  bankrupt's  funds,  preferred  upon 
their  diligence. — Johnston  v.  Fairholm's  Credi- 
tors,  1 8th  December  1770.     P.  886. 

Money  having  been  advanced  upon  a  com- 
muning  and  agreement  that  an  heritable  bond 
should  be  granted,  such  security,  though  with- 
in sixty  days  of  the  granter's  bankruptcy,  not 
reducible  upon  the  Act  1696,  c.  5. — Mansfield 
and  Company  y.  Cairns,  15th  February  1771. 
P.  403. 


Reduction  upon  the  Act  1696,  c.  5. 

Depositation  of  a  bill  of  exchange,  in  security 
of  a  former  debt,  falls  under  the  statute.— Afan- 
son  V.  Angus,  17th  July  1771.     P.  428. 

Evidence  of  abscondwg.^Ferguson  v.  Smith, 
&c.  26th  July  1771.     P.  431. 

Act  1696,  c.  5.  The  apprehension  of  a 
debtor,  and  his  being  in  custody  of  the  messen- 
ger, upon  a  captfon,  held  to  be  imprisonment 
within  the  meaning  of  the  statute. 

Effect  of  an  act  of  warding. — Macadam,  &c.  v. 
Macilwrath,  Sec,  22d  November  I77I.    P.  453. 

An  heritable  security  granted  by  a  debtor, 
bankrupt  in  terms  of  the  Act  1696,  found  sot 
to  fall  under  it,  as  being  in  consequence  of  an 
anterior  obligation,  coeval  with  the  contraction 
of  the  debt. — Houston  and  Company  y,  Stewarts, 
20th  February  1772.     P.  468. 

Act,  12th  Geo.  III.  cap.  729  extended  to  the 
case  of  a  foreign  debtor's  effects  in  this  country, 
and  an  application  for  sequestration  thereof,  in 
terms  of  said  Act,  in  name  of  the  debtor,  found 
competent,  and  sufficiently  authorised  by  a  ge- 
neral letter  of  mandate  to  his  brother,  whom  he 
had  originally  intrusted  as  institor  for  disposal 
of  these  goods  in  Scotland,  In  a  question  with 
other  English  creditors  who  had  attached  those 
goods  by  arrestment. — Cole,  &c.  v.  Flamare  and 
Son,  1st  August  1772.     P.  493. 

Winter  v.  Roy's  Creditors,  21st  July  1772. 
P.  496. 

Johnson,  &c.  v.  Chisholm,  Sec.  10th  March 
1773.     P.  525. 

Liberal  interpretation  of  the  word  imprison- 
ment,— Fraser  v.  Munro,  Sd  July  1 774.    P.  580. 

Proof  of  absconding. — Berrie  v.  Carron  Cam* 
pany,  4th  July  1775.     P.  640. 

Construction  of  the  second  branch  of  the  Act 
1696,  c.  5. — Keir,  &c.  v.  Warden,  5th  August 
1777.    P773: 

A  postnuptial  provision  by  a  husband,  obee- 
ratus,  on  his  wife,  how  far  good  against  credi- 
tors.— Campbell,  &c.  v.  SomerviUe,  18th  Febru- 
ary 1778.     P.  788. 

Act  1696,  c.  5. — Bank  of  England  v.  Bank 
of  Scotland,  12th  December  1780.    P.  870. 

Infeflment  is  reducible  under  the  Act  1696, 
though  the  warrant  be  anterior  to  the  right  of 
the  creditor  challenging.^- J3iirc/ffy,  &c.  V.  Len- 
nox,  19th  November  1783.    P.  930. 

A  precept  of  sasine  granted  by  a  bankrupt 
in  implement  of  marriage  articles,  long  prior  to 
the  bankruptcy,  falls  not  under  the  sanction  of 
the  statute  1696. — Barclay,  &c.  v.  Spottistvood, 
19th  November  1788.    P.  930. 

The  Court  refused,  under  section  15th  of 
the  statute  12th  Geo.  III.  c.  72,  to  grant  war- 
rant for  apprehending  the  agent -of  the  bank- 
rupt, io  order  to  his  being  examined;  they 
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merety  "  afpoimied  hnn  to  appear,  and,  on  his 
failing  to  appear^  granted  warrant  to  apprehend 
him:'— Fleming  v.  CampheU^  Uth  July  1785. 
P.  974. 

Proof  of  abiConding.-—£^eiWii^  ▼•  Hodgsont 
&c  2d  August  1785.    P.  980. 

Act  1696.  The  apprehending  of  an  insol- 
vent debtor,  without  imprisonment  or  taking 
into  custody,  insufficient  to  qualify  the  statutory 
bankroptcy.«-Afaj»oetf»  Ac  v.  GiB^  17th  No- 
vember 1785.     P.  982. 

An  heritable  bond,  granted  in  security  of 
sums  to  be  paid  on  a  cash  account,  found  in- 
elFectual«  except  as  to  payments  made  prior  to 
the  infetimentr^Pickering  v.  Smith,  &c.  16th 
January  1788.     P.  lOiO. 

2Sd  Geo.  Ill,  c.  18.  This  Act  provides,  that 
a  party  desirous  to  be  conjoined  in  a  poinding, 
must  summon  the  poinder  within  a  limited  time. 
The  appearing  in  an  action,  and  producing  an 
interest,  found  equivalent. -^jBrr^mm  and  Gar- 
diner  v.  Finlayy  17th  January  1788.     P.  1041. 

A  person  assigned  his  share  in  a  mercantile 
adventure.  The  assignment  was  not  intimated 
till  within  sixty  days  of  his  bankruptcy ;  found 
that  the  assignment  being  made,  though  not  in- 
timated before  bankruptcy,  was  efiectual.  Hay 
V.  Simclair's  Creditors,  1st  March  1788.  P. 
1046. 

Act  1696,  c.  5.  Heritable  security  for  a 
cash  credit  set  asidOi^— AmiiAam,  Everett,  and 
Company  v.  Stewart,  14th  November  1789. 
P.  1067. 

BASTARD^-i-Letters  of  legitimation  do  not  en- 
title agnates  to  succeed  to  a  bastard  without  a 
special  provision  in  their  favour.— Haii/tfr  v. 
Hunter,  10th  February  1784.     P.  942. 

BATTER Y—What  to  be  understood  to  be  bat- 
tery  pendente  Utef  And  whether  the  statute 
applies  to  women  ?'^Darwird  v.  Dcmard,  1  Sth 
November  1776.    P.  717. 

BENEFICIUM  CEDENDARUM  ACTION- 
UM»— .Is  a  co-debtor  entitled  to  receive  as- 
signation of  diligence  from  the  creditor  for 
speedily  operating  relief  ?—illaiii/enofi  v.  ErS" 
kine,  14th  January  1780.    P.  843. 

BENEFICIUM  COMPETENTIiE.— Decree  of 
GMfto  no  bar  to  dilq;ence  against  effects  ac- 
quired by  the  debtor  after  the  date  of  the  de- 
cree.~^2loMUMff  v.  Rmd,  11th  July  1778. 
P.  80S. 

BILL  OF  EXCHANOE.«..Wfaat  negotiation  re. 
quired  in  bOk  payable  at  sights— F«ffr  v.  For- 
lecfteb^  17th  Jane  1766.    P.  50. 


The  drawer  of  a  biU«  bearing  to  be  <<  for  va- 
lue received,^  having,  in  the  course  of  an  action 
on  the  bill,  given  different  and  inconsistent  ac- 
counts of  the  cause  of  granting,-^ttiu^  that  he 
must  prove  onerosity.-^il#array  v.  Dren,  18  th 
June  1766.    P.  87. 

The  payee  of  a  bill,  bearing  to  be  for  value^ 
found  to  be  obliged  to  condescend  upon  the 
value,  in  respect  that  it  was  not  a  mercantile 
transaction,  but  a  bill  drawn  by  an  officer  of  the 
army  in  favour  of  his  physician..— JStcilactf  v. 
Pringle,  8th  August  1766.     P.  ISO. 

Bill,  blank  in  the  drawer's  name,  found  not 
to  be  effectually  transmitted  by  delivery  to  a 
creditor  of  his,  who  inserted  his  own  name  as 
drawer.— Graa^  v.  Cndkshanks,  18th  Decem- 
ber 1769.     P.  880. 

Privilege  of  an  onerous  indorsee.— ilfan^^f/cif, 
Ac.  V.  MacUmufh  8th  March  1770.    P.  850. 

To  preserve  recourse  against  an  onerous  in- 
dorsee on  a  bill  passed  by  him  in  course  of 
trade,  the  bill  must  be  duly  negotiated,  whether 
the  drawer  was  creditor  or  not  to  the  person 
drawn  on.^^Finlayson  v.  Ewen,  2d  February 
1773.     P.  616. 

A  bill  drawn  from  Scotland  upon  England  is 
accounted  a  foreign  bill,  as  to  the  time  limited 
for  notification  of  its  dishonour.— /2^ffoU!r  v. 
Syme,  4th  February  1774.    P.  559. 

Evidence  of  due  notification  of  the  dishonour 
having  been  given,  so  as  to  subject  the  drawer 
in  recourse,  infinrred  from  his  own  posterior 
deed,  importing  an  acknowledgment  of  his  be- 
ing debtor  in  the  saro,  among  others,  to  the 
holder.— GoaAer  V.  Murim,  21st  Jane  1775. 
P.  686. 

Found  that,  by  the  Act  12th  Geo.  III.  c.  72, 
summary  dtligenoe  cannot  proceed  by  horning 
against  drawers  and  indorsers  of  bills  within  the 
three  days  of  gracB^^Elliot  y,  Richmond,  5th 
August  1775.     P.  653. 

A  donation  cannot  be  constituted  by  a  bill. 
^-jQihon  V.  Gihwn,  17th  July  1776.    P.  71 1. 

It  was  found  that  *  a  bill,  of  which  the  ac- 
ceptance was  procured  by  concussion,  was  in- 
effectual in  the-hande  even  of  an  onerous  indor- 
see.—IPiiUor  V.  Cdkndau  26th  November 
1T76.    P.  724. 

Privileges  of  a  bill  when  lost. 

Can  compensation  be  pleaded  against  an 
onerous  indorsee  for  a  debt  of  the  drawer,  eight- 
een months  after  the  bill  has  become  due» 
when  no  diligence  baa  been  used  open  it  ?-—£/- 
Ua  V.  M'Kay,  26th  July  1777.    P.  764. 

Effects  of  an  obligation  to  account  for  bills 
indorsed.— JU^oUe  v.  Burnet,  30th  July  1777. 
P.  771. 

A  bill  waauade  payable  after  the  decease  of 
the  drawer:  he  lived  thirty-seven  years  af^er 
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it :  action  refuted  on  it«*JViflar<oit»&c.  v.  Jtf'ilr« 
ihur,  29th  January  1782.     P.  896. 

A  partial  payment  made,  and  marked  on  the 
back  of  the  bill,  after  the  running  of  the  sex- 
ennial prescription*  by  the  representatives  of 
the  debtor,  saves  from  the  prescription.-*iSco/^ 
▼.  Gray,  Sd  February  1784.     P.  9S9. 

Fraud  on  the  part  of  the  acceptor. — Goodfel- 
iaws,  ▼.  Madder,  21st  July  1785.    P.  978. 

Oath  of  party  respecting  the  onerosity  of  a 
bill  must  be  special.-^Sioa}i  ▼.  Swan^  &c.  SOth 
June  1786.    P.  998. 

A  bill  not  subscribed  by  the  drawer  sustain- 
ed.—Ge£2(/ff«»  drc  ▼•  Hare,  &c.  22d  November 
1786.    P.  1005. 

Bills  now  retain  their  extraordinary  privileges 
^  for  six  vears. — Robertson^  Sec,  v.  M*Glasnanf 
7th  February  1787.     P.  1020. 

Regular  negotiation  not  required  of  such 
bills  as  are  granted  merely  for  the  accommoda- 
tion of  the  drawer. 

Bills  pass  by  indorsation  as  well  after  as  be« 
fore  protestv— MMcfsm  v.  M^WilUamt  14th 
June  1787.    P.  1024. 

A  bill  bearing  a  stipulation  for  interest  from 
the  date,  holograph  of  the  acceptor,  was  sus- 
tained in  a  competition  of  creditors.— -^/atr  v. 
Sv)ord,  &c  2Sd  June  1790.     P.  1085. 

Although,  on  account  of  circumstances,  the 
dishonour  of  a  promissory  note  was  not  intimat- 
ed by  one  indorser  to  another  till  the  19th  day, 
the  Court  found  recourse  was  not  lost,  there 
being  no  negligence  or  unnecessary  delay.— Csr- 
rick  V.  Harper,  23d  June  1790.     P.  1086. 

PaoMissoHY  NoTS,-^  ArreBier  on  a  debt  of  the 
original  creditor  was  preferred  to  the  indorsee^r— 
Pawr/on  v.  More,  9th  December  1766.    P.  177. 

Recourse  was  sustained  against  the  indorser 
of  a  promissory-note,  though  the  strictness  of 
negotiation  on  bills  was  not  observed.-— Gi/i^- 
ders  V.  Birtwhisile,  17lh  July  1767.     P.  187. 

Action  of  recourse  not  competent  against 
the  indorser  of  a  promi8sory*note.— Greijgf  v. 
Green,  25th  January  1771.    P.  415. 

BONA  £T  MALA  FIDES.— Money  found  in 
the  repositories  of  a  factor.  Bona  fde  intro- 
mission therewith.  It  gives  a  legal  title  of  com- 
petition with  creditors.— Bremfirr  v.  Smdair, 
I5th  June  1771.    P.  426. 

BONA  FIDE  CONSUMPTION.— From  what 
period  a  bona  fide  possessor  is  accountable— 
Laurie  v.  S/Mi&ii»g,  21st  June  1769.    P.  29S. 

BL?RGH  ROYAL.-^It  is  lawful  for  a  freeman  to 
join  stocks  with  an  unfreeman.^-/ficorpor/i^fon 
of  Shoemakers  in  Edinburgh  v.  Murray,  4th 
July  1766.    P.  71. 


The  privileges  of  the  corporatioD  of  hammer. 
men  in  Stirling  found  not  to  extend  to  the  ex- 
clusion of  a  watchmaker  a  working  there,  al. 
though  hb  refused  to  enter  a  member  of  the 
corporation — Corvoration  of  Hammermen  in 
Stirling  v.  Goodfdlm,  16th  Jaly  1766.     P.  76 

A  duty  granted  upon  what  sold  In  the  mar^ 
ket  place  not  to  be  eluded  by  selling  elsewhere. 
— ZfftMon  and  Company  v.  Thompstm,  5th  Au- 
gust 1768.     P.  236. 

Magistrates  may  alienate  the  common  good 
for  the  advantage  of  the  hviTg\t,^Ma^raie$ 
of  Glasgow  V.  M'DougaU,  18th  November 
1768.     P.  241. 

Non-residents,  mfnon,  members  of  the  guild- 
ry,  town-officers,  and  pensionera  of  a  burgh, 

cannot  vole  in  the  election  of  a  deacon. Hut* 

ton,  &c.  V.  Knox,  &c.  2Sd  July  1774.     P.  5S8. 

Found  that  non-residence  was  no  objection  to 
the  election  of  a  burgh  councillor.— i^jft/rva^^ 
Ac.  V.  Magistrates  of  Lsnlithgow,  24th  Janoarv 
1775.    P.  618.  ^ 

Magistrates  of  a  burgh  having  power,  by 
special  grant,  to  levy  a  duty  on  beer  and  ale, 
may  not  charge  it  unequally  on  the  persons 
liable  in  such  duty,  under  the  pretence  that 
though  an  ease  be  given  to  some  as  to  the 
duty  in  question,  yet  a  general  parity  is  pre- 
served  in  respect  of  their  subjecting  themselves 
to  another  tax,  viz.  the  payment  of  a  certain 
dry  multure  to  the  town.— S^mar^  j.  Uat,  9th 
August  1775.     P.  656. 

Power  of  a  burgh  to  alter  its  usages.— FoT/l- 
eringham,  &c.  v.  Laughlands,  &c.  ISth  Decem* 
ber  1776.    P.  732. 

Powers  of  the  magistrates  in  feuing  the  com- 
mon good. — Magistrates  of  Kilmarnock  v.  Wil- 
son,  &c.  20th  December  1776.     P.  738. 

An  exclusive  privilege  to  carry  on  the  web- 
ster  craft  found  to  reach  to  silk-weaving,  though 
not  in  use  at  the  time  of  the  grant— IFeoverf 
of  Glasgow  V.  Freelandf  Ac.  29th  January  1778. 
*»  7ol. 

Exclusive  privilege — Whether  the  statute 
3  Geo.  III.  c.  8.  entitles  the  husband  of  a  sol- 
dier's daughter  to  carry  op  trade  within  burgh, 
notwithstanding  the  privileges  of  iocorporationa. 
^Tailors  of  Glasgow  v.  M*Kechme,  &c.  29th 
January  1778.    P.  782. 

Powers  of  the  town  council  to  inflict  fines  on 
burgesses  refusing  to  accept  of  offices  within 
the  burgh.— Ht/^  v.  Hopksrk,  Ac  12th  Januair 
1780.    P.  843.  ^ 

A  complaint  against  a  buigh  election,  com- 
menced  in  due  time,  may  be  prosecuted  after 
two  calendar  months  from  the  subsequent  elec- 
tion have  elapsed.— Afar.sAa/;  v.  Carr,  &o.  Sth 
December  1782.    P.  918. 

The  powers  of  magistrates  in  royal  burgha 
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with  regard  to  ioopoaiDg  new  duties  or  customs. 
'  ^^FergMon^  &c.  v.  Magiitraies  of  Ghsgavo, 
15th  July  1783.— P.  922. 

Exclusive  privileges  of  the  incorporated  crafU 
not  confined  to  manufiicturing  alone.--»yottn^ 
V.  Dome,  4th  December  1783.   P.  932. 

Qualifications  of  a  bailie. 

Non-residence.^* TVfffinn/y  &c.  v.  JohnUonf 
&c.  2Sd  February  1785.     P.  967. 

Powers  of  the  magistrates  in  increasing  the 
dues  paid  by  persons  becoming  burgesses.-— 
Duncan  v.  Magistrates  of  Aberdeen,  21st  July 
1786.     P.  999. 

The  daughter  of  a  soldier  found  not  entitled 
to  authorise  her  husband  to  carry  on  a  trade 
within  burgh. — Shoemakers  of  Perth  v.  M^Mar* 
tin,  &c  24th  February  1790.    P.  1079. 

CAPTIVE. — Ransomer  entitled  to  an  allowance 
in  solatium.~^Home  v.  Lock,  15th  February 
1769.     P.  281. 

CAUTIO  JUDICIO  SISTI  ET  JUDICATUM 
SOL VI.— A  summary  warrant  cannot  be  issued 
at  the  instance  of  one  foreigner  against  another, 
when  transiently  in  this  country,  to  the  effect 
of  obliging  him  to  find  caution  judicio  sisti^  in 
relation  to  a  foreign  debt. — Scott  v.  Cannichad, 
6th  December  1775.    P.  663. 

The  security  of  a  cautioner  judicio  sisti  is 
not  entirely  at  an  end  by  the  obtaining  of  de- 
cree,  without  requiring  the  cautioner  to  pro- 
duce the  person  of  the  debtor.  Such  requisi- 
tion may  be  made  at  any  time  before  the  lapse 
of  the  period  allowed  for  extracting  decree. 
Brown  S^  Co.^ilson,  25th  Junel790.  P.  1087. 

CAUTIONER.— -One  who  had  for  sometime  been 
treasurer  of  an  hospital,  being  called  upon  by 
the  managers  to  find  caution,  and  a  cautioner 
having  become  bound  for  him  *'  that  he  shall 
make  just  compt  of  the  revenue  of  the  said  hos- 
pital, so  far  as  the  same  shall  be  intromitted 
with  by  him  ;*'  found  that  the  cautioner  was 
liable  for  a  deficiency  previously  existing.— Afa- 
gistrates  ^Edinburgh  v.  Gardiner,  1st  August 
1766.    P.  109. 

A  distressed  cautioner,  when  coming  against 
his  co-cautioner  for  his  share  of  the  debt,  in 
whiph  they  were  jointly  bound,  found  com- 
pellable to  communicate  to  him  an  heritable 
security  upon  the  debtor's  estate,  oaade  over  to 
himself  by  the  person  who  had  interposed  for 
the  debtor's  relief.— Gim/>&eS  v.  Campbell,  18th 
July  1775.    P.  641. 

Act  1695  does  not  apply  to  caution  in  sus- 
pensions.— Etoing  V.  M'Kinlay,  14th  February 
1781.    P.  881. 
.  A  cautionary  obligation  does  not  fall  by  the 


cautiooOr's  death,  but  continues  upon  his  heirs. 
University  of  Glasgotv  v.  Miller,  18th  Novem- 
ber 1790.    P.  1091. 

CESSIOBONORUM.— J^atoonv.Hi^  Creditors, 
5th  March  1774.     P.  565. 
Armstrong  v.  His  Creditors,  24th  December 

1774.  P.  607. 

Cessio  bonorum  denied  to  a  pursuer,  as  not 
being  bankrupt,  so  far  as  to  entitle  him  thereto, 
although  rendered  bankrupt  in  terms  of  the  Act 
1696.— Sharp  v.  His  Creditors,  4th  February 

1775.  P.  630. 

Case  where  the  Court  refused  to  dispense 
with  the  habit.— Didl*  v.  His  Creditors,  18th 
November  1775.     P.  659. 

Found  that  an  officer  applying  for  the  benefit 
of  the  cessio  must  assiffn  his  half  pay  to  his  cre- 
ditors.— England  v.  sihato,  &c  29th  July  1777- 
P.  768. 

Decree  of  Cessio  no  bar  to  diligence  against 
effects  acquired  by  the  debtor  alker  the  date 
of  the  deaee.^'Donaldson  v.  Reid,  11th  July 
1778.    P.  803. 

maiamson.—l  1th  March  1786.    P.  994. 

CHARTER.— A  clause  cum  piscationibus  in  the 
tenendas  of  a  royal  charter,  though  followed 
with  possession,  does  not  convey  the  exclusive 
privilege  of  iB^n  oyster  fishing  in  mari,  even  al- 
though the  lands  had  been  a  barony.— i^e%  v. 
Ramsay 9  22d  November  1776.    P.  722. 

CHARTER  PARTY A  vessel  on  a  trading 

voyage  being  captured,  the  sailors  entitled  to 
wages  pro  rata  itineris.'-^RoUf  Ac  v.  Glas/brd 
and  Company,  20th  February  1771.  P.  406. 
Freight  had  been  paid,  beforehand,  by  some 
emigrants  to  America.  The  vessel  not  having 
proceeded  on  thef  voyage,  not  totally  disabled, 
but  only  put  back  to  be  repaired,  the  freight 
was  ordered  to  be  returned.— if(0>gi  &c  v.  Inglis* 
Representatives,  23d  November  1 7T6.    P.  723. 

CLAUSE— Meaning  of  the  term  heirs  and  bairns, 
or  children,  in  a  contract  of  marriage.— fTtfioit/ 
V.  Wilson,  1st  December  1769.    P.  313. 

A  deed  containing  dispositive  words,  held  to 
be  a  disposition,  and  not  a  testament :  but  the 
words,  «  means  and  efEecU,  heritable  and  move- 
able," in  said  deed,  found  insufficient  to  convey  a 
proper  heritable  subject. — Bomer,&c,  v.  Bronms, 
26th  January  1770.    P.  332. 

A  general  clause  for  ''goods,  gear,  debts,  &c. 
and  all  other  effects  of  what  nature  or  kind  so- 
ever," in  a  disposition,  held  insufficient  to  con- 
jrey  heritable  bonds  and  adjudications.^-'Aoff  v, 
Bass,  2d  March  1770.  P.  346. 
Interpretation  of  clauses  in  a  contract  gf 
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marriage,  containing  a  special  proviflon,  and 
providing  the  conquest  (o  the  heirs  of  the  mar- 
riage.— Campbell  v.  Campheil^  1 3th  June  1 770. 
P.  S5S. 
Bruce    v.  Greig-,    drc.    23d  January   1773. 

P.  524.. 

A  banker's  promis8ory*note  found  not  to  fall 
under  a  general  bequest  of  goods  and  gear. 
—Fraser  v.  Stnith,  9th  July  1776-     P.  709. 

Drummond  v.  Drummond^  16th  July  1782. 
P-906. 

CLERK  OF  SESSION.^Security  of  the  Clerks 
of  Session  over  papers  produced  in  process,  for 
payment  of  their  feesw^-^Gra^ont,  &c.  v.  PoUoek, 
SOth  July  1771.     P.  431. 

COALLIERS.-p-Coalliers  may  be  employed  at 
any  coal  possessed  by  their  master^— C/ar^,  &c. 
V.  Hope,  nth  February  1769.    P.  278. 

COLLATION.— Heirs,  whether  alioqui  suceeS" 
suri  or  not,  and  whether  ab  intestaio  or  pronn* 
stone  kominiip  must  collate,  in  order  to  claim 
any  share  of  the  moveable  succession. 

An  heir  is  not  bound  to  collate  heritage  in 
Scotland  on  account  of  succeeding  to  executry 
funds  of  the  predecessor  in  a  foreign  country. 
-^Balfour  v.  Scoity  &c.  15th  November  1787, 
p.  1032;'find  Seoti  v.  Balfour,  17th  June  1788. 
P.  1048. 

COMMONTY.— Possession  of  an  uncultivated 
commonty  by  pasturage,  and  casting  feal  and 
divot,  on  a  title  of  part  and  pertinent,  infers  a 
right  of  common  property.^— f/Niil^,  &c.  v. 
Duke  of  Hamillon,  2Sd  November  1768.  P. 
244. 

A  right  of  servitude  over  a  commonty,  not 
such  an  interest  as  can  authorise  a  division  upon 
the  statute  1695,  c.  88. — Laurie  v.  Duke^Ha^ 
miUon,  7th  February  1771.     P.  400. 

Maiiland  v.  Tait,  &c.  Sd  December  1773. 
P.  546. 

Found  that  a  brewhouse,  with  the  utensils, 
of  which  the  half  had  been  sold  ]pro  indivUo, 
was  such  a  subject  as  that  the  action  d»  com- 
muni  dividendo  was  applicable  to  it.  No  per- 
son can  be  compelled  to  remain  longer  in  com" 
munione  than  he  chooses.-^J!ft7/i^«n  and  Cam- 
panu  V.  Bamhill,  8th  February  1782.    P.  897. 

Found,  that  the  landlord  was  not  enHled  to 
claim,  from  his  tenant,  a  share  of  the  expense 
of  a  division  of  commonty  proportioned  to  the 
tenant's  fnterest.^-Drtf mmont/ v.  Swaniion,  18th 
July  1782.     P.  906. 

COMMUNITY.— A  olerkto  an  incoiporatiooap-    COMPENSATION.— Whether  ratentioii  b 
pointed  for  life,  is  entitled  to  object  to  an  as-        potent,  at  comtaon  law,  to  one  partner  of  an- 


sistant  being  joined  with  him,  though  he  there- 
by suffers  no  diminution  of  salary.-*- Tayior, 
&c.  V.  Trades  of  Aberdeen,  16th  July  1767- 
P.  184. 

Magistrates  may  alienate  the  oemmon  good 
for  the  advantage  of  the  burgh.^^Magisirates 
of  Glasgoto  V.  Macdougall,  18th  Noveniber 
1768.     P.  241. 

A  bond  granted  by  magistrates  in  office,  for 
a  sum  to  defray  the  expense  of  their  own  de< 
-fence,  against  a  complaint  on  the  head  of  brib- 
ery and  oomiption,  (in  which  the  oomplainers 
prevailed,)  to  the  person  employed  by  them  to 
conduct  that  defence,  and  by  him  assigned  to 
the  pereon  whose  political  agent  he  was,  and 
where  the  principal  was  in  the  knowledge  of 
corrupt  stipulations  made  in  iiis  behoof  with 
those  Magistrates,  on  which  the  complaint  was 
founded,  was  found  not  binding  as  a  debt  upon 
the  burgh.-^Magistrates  of  PiUenweemv.  Alex* 
ander,  &c.  15th  July  1774.     P.  586. 

Magistrates,  charged  to  pay  a  sum  due  by 
bond  granted  by  them  in  their  corporate  capa- 
city, were  found  entitled  to  snspension,  without 
caution,  on  granting  conveyance  of,  or  security 
on  the  town's  funds,  not  being  personally  lia- 
ble, except  when  in  officef,  and  while  the  ftinds 
are  under  their  administration.— Z>t^  v.  Mudie, 
6th  August  1774.    P.  596. 

The  magistrates  and  town- council  of  a  burgh 
found  entitled,  for  an  adequate  consideration, 
to  sell  the  liferent  of  a  superiority,  without  set- 
ting it  up  to  public  roup,  although  informed  o^ 
an  intended  competition.— ^«j!f Off,  &c.  v.  Siory^ 
ftc.  21st  February  1775.     P.  613. 

Magistrates  of  a  burgh  having  power,  by 
special  grant,  to  levy  a  duty  on  beer  and  ale, 
may  not  charge  it  unequally  on  the  persons 
liable  in  such  duty,  under  the  pretence,  that 
though  an  ease  be  given  to  some  as  to  the  duty 
in  question,  yet  a  general  parity  is  preserved 
in  respect  of  their  subjecting  themselves  to  an- 
other tax,  vi2.  the  payment  of  a  certain  dry 
multure  to  the  town. — StewiH  v.  /sal,  9th  Au- 
gust 1775.    P.  656.  , 

A  by-law  enacted  by  a  corporation  must  be 
recorded  in  their  books  before  it  can  be  bind- 
ing upon  the  members.^— /iico«7Nmilioii  of  7*as« 
lore  in  Canongate  v.  MUroy,  6th  August  1777. 
P.  775. 

Magistrates  charged  to  nay  a  sum  due  by  a 
bond,  granted  by  them  in  their  corporate  espsi- 
city,  were  found  entitled  to  suspension,  vskh- 
out  caution,  on  granting  conveyance  <tf  or  oe- 
curity  on  the  town's  funds.— ^iti^^joii  v.  Mor- 
ion, Arc  ISth  December  1780.    P.  872. 
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other  partner's  share  of  the  company's  stock, 
ID  payment  of  debts  due  to  him  by  that  partner, 
in  a  competition  with  his  creditors? 

Whether,  in  such  competition,  the  partner- 
creditor  can  claim  a  preference  on  that  share 
in  Tirtue  of  an  assignment  in  the  contract  of 
copartnership? — GMie  ▼•  Gray,  16th  June 
1774.    P.  689. 

COMPENSATION  AND  RETENTION.— A 
creditor,  when  a  sum  of  money  was  sent  by 
his  debtor,  and  received,  in  order  to  be  applied 
to  a  particular  purpose,  not  allowed,  upon  the 
bankruptcy  of  that  debtor,  to  plead  retention 
of  the  money,  or  to  apply  it  in  compensation 
of  his  own  debt. — Sietoari  v.  Bisset^  15th  Fe- 
bruary 1770.    P.  842. 

Found  that  the  acceptor  of  bills,  indorsed 
by  the  drawer  before  the  term  of  payment  to 
his  creditors'  factor,  upon  a  receipt  bearing 
that  the  value,  when  paid»  should  be  remitted 
to  his  constituents,  on  account  of  the  debt 
owing  them,  could  not  propone  compensation 
on  a  bill  of  the  same  date,  granted  to  himself 
as  a  creditor,  in  a  balance  due  upon  former 
transactions,  and  quoad  ultra  as  the  only  con- 
sideration received  for  his  own  acceptances, 
from  the  drawer  and  indorser  of  the  latter. 
The  law  knows  no  distinction  between  indorse- 
ment for  money  presently  paid,  and  indorse- 
ment in  security  of  a  former  debt.— i/em>< 
and  Company  v.  CrotUe,  22d  February  1775. 

P.  616. 

Found  that  a  vassal  was  not  entitled  to  re« 
tain  feu-duties  for  damages,  occasioned' by  the 
working  of  a  coal,  orginallv  reserved  to  the 
superior,  but  afterwards  sold  by  him. — J&r, 
&c.  V.  Simpson^  7th  December  1790.    P.  1092* 

COMPETITION. — Competition  betwixt  an  ar- 
resting creditor,  who  had  obtained  a  warrant 
to  self  the  goods  arrested,  and  a  creditor  who 
afterwards  poinded. — Sievenson  v.  Grant,  26th 
June  1767.     P.  188. 

Competition  between  an  adjudication  and 
the  right  of  terce.— Hamittoit  v.  Wood,  17th 
January  1770.    P.  332. 

A  competition  between  an  assignment  inti- 
mated after  the  death  of  the  cedent,  and  a 
confirmation  of  an  executor-creditor,  expede 
upon  the  same  day,  was  found  t6  be  regulated 
by  priority  of  the  hour.' — Cust  v.  The  Carron 
Company,  2l8t  December  1774.     P.  627* 

Disponees  in  security  with  the  disponer's 
personal  creditors,  who  had  executed  a  poind- 
ing of  unripe  crops. — Parker  v.  Douglas,  He' 
Ton,  and  Company,  1st  March  1782.  P.  902; 
and  Douglas,  Heron,  and  Company  v.  Parker^ 
8th  August  1782.    P.  910. 


In  a  competition  between  the  singular  suc- 
cessor of  a  reverser,  entitled  to  redeem  upon 
an  elusory  prestation,  and  the  heir  of  the  no- 
minal fiar,  the  singular  successor  preferred. 
— E,  of  Eglinton  v.  E.  of  Lauderdale,  23d  Ja- 
nuary 1763.    P.  915. 

CONDICTIO  INDEBITL— A  cautioner  paid  a 
'  debt,  and  next  day  demanded  repetition,  as  he 
found  he  was  free,  by  the  expiry  of  the  sep- 
tennial limitation.  Answered, — He  was  liable 
jure  naturals*  Repetition  was  ordered.— Car- 
rie* V.  Carse^  10th  February  1778.    P.  783. 

CONDITION— Import  of  a  clause  in  a  settle- 
ment by  a  grandfather,  that,  in  the  event  of 
his  grandchildren  marrying,  without  first  hav- 
ing advised  with  his  trustees,  and  obtained  the 
consent  of  the  majority  of  them,  regularly  en- 
tered in  the  sederunt  book,  appointed  to  be 
kept  by  them,  and  duly  signed;  the  grand- 
children so  marrying  shall  forfeit  their  provi- 
sion under  that  setUement— GraAam  v.  Bain, 
9th  February  1774.    P.  560. 

A  father  granted  a  bond  of  provision  to  his 
daughter,  supposing  her  to  be  unmarried,  to  be 
null,  if  she  mnrried  without  bis  consent.  She 
had  been  previously  married,  at  which  her 
fiither  expressed  dissatisfaction,  though  he  re- 
ceived her  into  his  family.  The  bond  found 
not  exigible.— ^ITay  v.  Wood,  15th  November 
1780.     P.  864. 

CONDITION  IMPLIED.  See  Implieu  Con- 
dition; 

CONQUEST.--A  father  had  taken  a  disposition 
in  favour  of  himself  and  his  wife,  in  conjunct 
fee  and  liferent,  for  the  wife's  liferent,  and  to 
their  son  in  fee,  with  a  reserved  faculty  to 
harden  without  the  consent  of  either.  After- 
wards, he  took  a  disposition  to  other  lands  in 
favour  of  himself  and  his  wife,  in  liferent,  and 
to  their  son  in  fee ;  whom  failing,  to  the  fa- 
ther's nearest  heirs  or  assignees  in  fee.  On 
the  failure  of  father  and  son,  the  succession 
devolved  on  the  heir  of  line,  not  of  conquest. 
^Boyd  V.  Boyd,  28th  June  1774.    P.  577. 

Where  conquest  lands  have  been  sold,  the 
jus  representationis  takes  place  upon  the  price. 
—Russels  V.  Bussel,  9th  March  1779.    P.  833. 

CONSOLIDATION Consolidation  of  property 

and  superiority  not  effected  ipso  jure,  or  with- 
out resignation  ad  remanentiam, — Bald  v. 
Buchanan,  16th  November  1786.    P.  1003. 

CONSUETUDE.— The  custody  of  the  records 
of  the  great  seal  in  chancery  appertains  to 
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the  office  of  Lord  Clerk-Register. — Lard  F. 
Campbell  ▼.  Scolt,  8th  December  1773.  P. 
582. 

Duet  exigible  by  the  officers  in  the  court  of 
Admiralty,  in  questions  of  prize — Margeison 
V.  Pro.  Fis.  of  High-Court  of  Admiralty^  8th 
March  1782.     P.  903. 

COURTESY The  right  of  the  husband  sus- 
tained over  the  lands,  which  the  wife  had  got 
by  a  disposition^  but  in  which  she  was  alioqui 
successura,  and  held  to  have  acquired  pracep* 
tione  hareditaiis, — Primrose  v.  Cra'wford^  5ih 
December,  1771.     P.  458. 

The  courtesy  does  not  take  place  in  lands, 
acquired  by  the  wife,  by  singular  titles. — Pj. 
terson  v.  Ord^  1st  February  1781.    P.  879. 

CURATOR.— See  Tutor. 

DAMAGE  AND  INTEREST^One  who  has 
been  imprisoned  upon  a  recognizance  entered 
into  for  another  person,  has  no  claim  for  a 
solatium. — Pitcairn  v.  Anderson^  27th  July 
1775.    P,  650. 

DEATHBED A  goneral  settlement  of  one's 

estate  dispensing  with  the  delivery,  and  con- 
taining power  to  revoke,  not  held  to  be  an- 
nulled by  a  posterior  partial  settlement  in  fa- 
vour of  others,  executed  on  deathbed,  which 
contained  no  direct  revocation  of  the  former, 
nor  the  second  reducible  as  on  deathbed,  in. a 
question  between  the  heir  at  law  and  the  dis- 
ponees  in  both  deeds. — Rowan  v.  Alexander, 
22d  November  1775.     P.  659. 

Found  sufficient  that  separate  acts  of  conva- 
lescence should  be  proved,  each  by  one  wit- 
ness.—Youff^,  V.  Scots,  3d  July  1773.    P.  757. 
Graham  v.  Graham,  4th  February  1779.  P. 
823. 

How  the  sixty  days  are  to  be  reckoned?*— 
What  constitutes  deathbed? — Crawford  v. 
Kincaid,  &c.  27th  July  1782.     P.  907- 

DEBTOR  AND  CREDITOR A  debt  being 

due  by  a  minor,  (who  bad  succeeded  to  an  es^ 
tate  under  a  destination,  burdened  with  that 
debt,)  and  his  father,  as  his  administrator  in 
law,  offering  to  pay  the  debt ;  found.  That  the* 
father  was  entitled  to  demand  an  assignation 
from  the  crediton.— -£rac£  v.  Hutchinson,  &c« 
11th  July  1766.     P.  75. 

Is  a  creditor  bound,  de  jure,  to  assign  his 
ground  of  debt  to  a  co«obligant,  who,  without 
having  been  called  upon  before  the  term  of 
payment,  and,  in  particular  and  unusual  cir- 
cumstances, tendered  him  payment  of  his  bond; 

^  and  is  such  creditor,  for  having  refused  to  as- 
sign, Imble  in  damages  to  the  co«obligant? 


^•Gardner  v.  Agnew,  19tli  November  1771. 
P.  448. 

DECLINATOR.— Dottg^s    and    Campantf    v. 
Grant,  22d  February  1774.     P.  563. 

DECREET.ARBITRAL.~No  good  objection 
found  to  lie  on  the  ground  of  defect  of  proper 
evidence  of  the  arbiters  having  differed  in 
opinion,  so  as  to  make  way  for  the  decision 
of  the  oversman,  against  decreet^arbitral  pro- 
nounced b^  him ;  seeing  that  the  decreet  bore 
a  recital  of  his  own  appointment  by  the  two 
arbiters,  conform  to  a  minute  subscribed  by 
them,  naming  him  to  be  their  oversman,  in  re* 
gard  they  could  not  precisely  agree  touching 
the  decision  to  be  pronounced  with  respect  to 
the  matter  thereby  submitted  ;  his  taking  upon 
him  the  determination  in  that  capacity,  and 
his  having,  in  conjunction  with  one  of  the  ar- 
biters, made  choice  of  a  clerk  conform  to  ano- 
ther minute,  subscribed  by  the  said  arbiter  and 
him,  and  produced. — Gardiner  v.  Evoing^  19th 
January  1773.    P.  511. 

DEFAMATION..-.L»£«//u<yamofta,  Veritas  con- 
vidinonexcusat. — Hamilton  v.  Rutherford,  &c. 
9th  August  177  L     P.  439. 

DILIGENCE. — ^Firei  occasioned  by  the  negli- 
gence of  the  tenant,  subjects  him  in  damages 
to  the  proprietor. — Hardie  v.  Black,  3d  March 
1768.     P.  221. 

Co-curators  were  not  found  obliged  to  re- 
cover, from  one  of  their  number,  funds  which 
bad  come  into  his  hands  privato  nomine,  as  he 

.  had  continued  solvent  until  the  expiry  of  the 
curatory..— fFo^son  v.  MaAie,  5th  March  1776' 
P.  691. 

DELINQUENCY.— Limiu  of  liberty  of  the  pul- 
pit with  regard  to  censure.— ;Sco<&iu2f  v.  Thorn* 
son,  19th  December  1775,  p.  669;  and  8th 
August  1776,  p.  716. 

EXECUtlON— Executions  of  inhibitions  must 
bear  three  oyeses  and  public  reading. — Gillies 
V.  Murray,  25th  January  L771.     P.  392. 

Execution  of  inhibition  sustained,  though 
not  mentioning,  in  gremio,  ''  witnesses  to  the 
premises."— -Po^^con V.  Thomson,l6ih  January 
1784.    P.  936. 

EXECUTOR.— The  executor  of  a  party,  deceased 
in  Jamaica,  had  found  security  in  terms  of  the 
law  of  the  island.  He  was  sued  in  the  <x>urta 
of  Jamaica  by  a  creditor  of  the  deceased.  Hap- 
pening to  come  to  Scotland,  the  pursuer  had 
him  apprehended  on  9k  medOatione  fug4m 
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rant.  The  Lords  ordered  him  to  be  set  at  li- 
berty  M*Kay  ▼.  Blacksioek,   22d  December 

1770.    P.  389. 

An  executor  foundliable  for  a  greater  sum  than 
the  amount  of  the  valuation  put  upon  the  de- 
funct's goods  in  a  judicial  inventory,  a  creditor 
having  offered  that  higher  value. — Craig  v. 
Rattray,  7th  March  1777.     P.  754-. 

Right  of  the  executors  to  have  part  of  the  ef- 
fects confirmed*  though  the  whole  are  inven- 
toried and  appreciated.— AToimilA  v.  Commis' 
saries  of  Edinburgh,  12th  February  1778.  P. 
787. 

Competition  between  an  arrestment  used  by 
a  creditor  of  a  defunctt  and  an  intimated  assig- 
nation by  his  executor. — Bell  v.  Campbdlf  28th 
November  1781.     P.  893. 

Debtors  are  not  bound  to  make  payment  to 
executors  or  nearest  of  kin,  unless  confirmation 
has  been  obtained  as  to  their  full  debts.— Fra- 
ser,  &C.  V.  Gibb,  10th  February  1784.    P.  941. 

EXERCITOR.- Powers  of  a  shipmaster.—  Scrim* 

feour  V.  Alexander  and  Sans,  15th  June  1769. 
.  292. 

A  purchaser,  firom  a  shipmaster,  of  a  cargo 
which  the  purchaser  knew  had  not  arrived  at 
the  place  of  its  destination,  is  liable  to  the 
owners  in  damages.— AtcA/m&on  and  Company 
V.  StoneTf  Hunter,  and  Company,  20th  Novem- 
ber 1783.     P.  931. 

EXHIBITION  AD  DELIBERANDUM.— Ex- 
hibition ad  deliberandum,  competent^n  the  title 
of  apparency,  in  an  heir-male.— i4c£tifr  v.  Adairs, 
24th  January  1778.     P.  1017. 

In  an  exhibition  ad  deliberandum,  a  charter 
of  adjudication  and  infeftment,  in  favour  of  the 
defender  in  possession,  not  sufficient  to  bar  the 
pursuer  from  insisting  for  exhibition  of  the 
grounds  of  the  charter. — M*Farlane  v.  Buchan-' 
an,  12th  January  1779.    P.  815. 

EXPENSES — The  Lords  repelled  the  obiection, 
That  the  account  of  expenses  exceeded  the  i^um 
libelled  for  in  name  of  expenses.— Moodlte  v. 
Rhynd,  15th  January  1774.     P.  550. 

FACTOR — A  factor  appointed  by  the  Court  of 
Session,  in  virtue  of  the  Act  1772,  cap.  72, 
found  liable  in  the  penalties,  after  the  statute 
itself  had  been  allowed  to  expii^e.— >Mac{/t9ra»M 
Sec.  V.  Ranuay,  2dth  July  1786.    P.  1004. 

FACULTY— A  disposition  in  trust,  the  purposes 
of  which  were  only  thereafter  declared  in  a  tes- 
tament, but  for  which  there  was  a  reservation 
in  the  trusty  held  to  be  a  sufficient  conveyance 
of  heritable  subjects.— fFtiZocA  v.  Ouchterlony, 
7th  December  1769.    P.  821. 


Provisions  to  children  executed  in  conse- 
quence of  a  reserved  faculty,  and  inserted  as  a 
burden  on  an  heritable  bond  granted  by  the 
father  to  one  of  his  creditors ;  Whether  effec- 
tual against  personal  creditors  ?—CAa/m^  v. 
Hamilton,  23d  January  1771.     P.  390. 

FIAR.— The  fee  of  a  subject  proceeding  from  the 
wife,  taken  to  the  spouses  in  conjunct  fee  and 
liferent,  and  the  heirs  of  the  marriage  in  fee, 
found  to  be  in  the  husband.— FTa/^on  v.  John' 
ston,  22d  July  1766.     P.  82. 

Ilie  fee  of  lands  taken  to  the  father  in  life- 
rent, thereafter  to  the  son  in  liferent,  and  his 

-  heirs-male ;  whom  failing,  the  father's  heirs  in 
fee,-.-found  to  be  in  the  father,  and,  after  his 
death,  in  the  son. — Campbell  y,  M*Niel,  &c, 
21st  November  1766.    P.  152. 

Where  an  heritable  subject  was  destined,  in 
a  marriage- contract,  to  the  husband  and  wife  in 
conjunct  fee  and  liferenti  and  to  the  heirs  of 
the  marriage ;  whom  failing,  to  the  heirs  of  the 
wife :— -The  fee  found  to  be  in  the  wife,  though 
the  provision  was  not  gratuitous*  but  recipro- 
cal, and  though  nothing  else  was  given  in  the 
name  of  tocher.^Sfiic/atr  v.  Anderson,  &c. 
20th  November  1771.     P.  450. 

A  bond  taken  to  a  ftther  in  liferent,  and  to 
his  son  in  fee.— i}icAson  v.  Dickson,  7th  De- 
cember 1780.     P.  865. 

FIAR,  ABSOLUTE  AND'  LIMITED.— Tacks 
may  be  let  by  a  6ar,  notwithstanding  of  a  prior 
liferent,  by  way  of  locality  granted  by  him  in  a 
contract  of  marriage. — Countess  Dowager  of 
Moray  v.  Stewart,  &c  22d  July  1772.    P.  485. 

FI ARS. — The  mode  of  striking  the  sheri£P-fiars  of 
the  county  of  Haddington,  and  a  reduction  of 
them  as  erroneous,  and  as  not  in  terms  of  the 
Act  of  Sederunt,  24th  December  1723,  dis- 
missed.—iJLiioxy  Sec*  V.  Law,  10th  December 
1771.    P.  460. 

FOREIGN.— Action  for  the  penalties  of  usury  in 
Scotland  is  not  limited  by  Act  3l8t  Elizabeth. 
— Mackechnie  v.  Wallace,  2d  December  1766. 
P.  172. 

Execution  ordered  for  costs  awarded  by  a 
foreign  decree»  in  terms  of  a  foreign  statute. 
—Laycock  v.  Clark.  22d  July  1767.     P.  188. 

A  judgment  of  a  court-martial  abroad,  Bod- 
ing a  Scotsman  guilty  of  murder,  is  evidence 

-  for  awarding  an  assythment  in  Scotland.— Mac- 
f    harg  V.  (Sampbell,  S9th  July  1767.    P.  192. 

Arresters  preferred  to  assignees  linder  a  com- 
mission of  bankruptcy,  upon  funds  which  had 
become  the  subject  of  competition  before  the 
arrestments— Pawfreif  and  Robarts  v.  Thorold, 
&c  18th  July  1768.     P.  228. 
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A  foreigii  daore^i  tearing,  to  bare  been  in 

fcT.o  ^ofUthiioiOt  basneilbei:  tbejeffect  of  a  res 

juikaia  in  Scotland; .  Qor  doea  it  eptille  tbe 

daimatit  oMder  it  td  tbroir  the  os^utprobandi  on 

hia<adver8ary.-^iS^c/ai>  v.  Menzks^  14th  July 

1768,'   P.  231, 

A  of  London  arrested,  in  the  hands  of  B  in 
Stfodand,  a  sum  due  by  B  to  a  debtor  of  A. 
Afterwards^  B  being  in  Londoni  bis  person  was 
attached  by  the  assignees  of  the  common  debtor, 
aa^  he  was  compelled  to  find  bail  to  appear  in 
an  English  court.  A  furthcoming  being  brought 
by  A|  found  thai  B  must  pay  the  sum  arrested, 
to  him,  and  that  he  was  not  bound  to  find  cau- 
tim)  to  reUeye  B  of  the  English  attachment. — 
Cofiwrote  mnd  Farqvhar  v.  Watt  and  Campanyf 
7th  Febrtiaiy  1769.    P.  274. 

The  enactment  of  tbe  statute  1696,  cap.  5, 
niot  effectual  extra  territorium.  A  trust-deed 
by  a  bankrupt^  for  behoof  of  his  creditors, 
though  reduced  at  home,  as  falling  under  the 
statute  1696,  found  to  be  effitctual,  and  a  Talid 
title  in  favour  of  the  trustees  to  apprehend  the 
possession  of  the  efiecta  of  the  bankrupt  situ- 
ated in  a  foreign  country ;  and,  in  a  coospetition 
between  the  said  trustees  and  certain  non*ac- 
ceding  creditors  to  the  trust,  who  had  ifrrested 
the  effects  of  the  bankrupt  sent  home  fi^m  a 
foreign  country,  both  in  the  hands  of  the  trus- 
tees and  the  master  of  the  ship,— -the  trustees 
preferred.^P(f/rr  and  Bogle  v.  Dunlop's  TruS" 
tees,  26th  July  1770.    P.  360. 

The  Lord  Chancellor's  certificate,  upon  an 
English  commission  of  bankruptcy,  discharges 
all  debts  due  to  persons  residing  in  Scotland 
prior  to  the  bankniptcyf— Coofa^oo  v.  Stivoart, 
$d  August  1770.     P.  394. 

Triennial  prescriptbn  applies  to  debts  con* 
tracted  in  England.—- i&rr  ▼•  Earl  of  Home^ 
20th  ifebmary  1771.    P.  408« 

Axre%tmentijutisdieHonis/kndaJ9da  causa,  of 
effects. in  this  country,  belonging  to  a  foreigner 
at  tbe  time  of  his  death,  used  by  another  fo- 
reigner, his  creditor,  whereon  he  brought  an 
action  of  constitutiOm  and  payment  agiiinst  tlie 
defunct's  widow  and  daughter  as  his  represeota- 
tires,  founds  a  jurisdiction  to  this  Court  to  pro- 
nounce decree  of  constitution  against  the  wi« 
dow,  esecutrix  appointed  in  her  husband's  will, 
who,  in  pursuance  thereof,  had  taken  letters  of 
administration^  and.  though  not  confirmed  ac- 
cording to  the  Scots  form,  was  maintaining  ac- 
tions against  the  debtors  to  the  executry  in  this 
country,  and  likewise  a  party  in  multiplepoind« 
ings  brought  by  iheok^-^Ashion  andrCompany  v. 
MackriU,  16th  June  1773.    P.  526. 

Testament  executed  abroad.^  'Cramfiurd  v. 
Crawftirdf  14th  January  1774.    P.  550. 

Whether  assignees  under  an  English  commis- 


sion of  barifin^y  hate  avfighl  «r  Mho,  en- 
titling  thsm  tQMcoTer  the  .b^akti^H'ajeffects  in 
Scotland,  and  to  compete  for  them ;  and  whe- 
ther ottor'CreditcfrB  of  the  baaknipt/ane.barred 
from  competing  with  theraaaigtiees^  or.  claiming 
a  preference  on'tepaiate  d^igence  usedlkj^diem* 
selves againlt^the  bankrupt's  effeetM?r^^Ghver, 
&c  V.  Vaaie,  14th  Jone  1776.    P,-704. 

Ovditors  of  A  bankrupt  ncceded  to  <$  trust  in 
faYouR  of  tho.  whole  creditors,  Tha  tsuelees 
found  prefbcablv.  to  such  aooeding  nreditors 
using  diligence,  even  as.lo  effects  .situaied  in  a 
foreign  country.-*ParM&  v.  KhonSf  7th  August 
1776.    P.  714. 

A  foreign  decree-arbitral  can  be  made-effec- 
tual tn.Scotland,  and  is  not  reduetble  on  ac- 
count of  iniouity  nr.'  informalityi-WoibMtoit^  ? . 
Creemfwd'-s '  Executors,  ^  lOtk  DeoemUu  1776. 
P.  72a 

Succession  ab  inteskttOf  in  moveables  feitnated 
in  a  foreign  country. 

Situs  of  bank  notes. — Davidson  v.  Elcherston^ 
5th  March  1778.     P.  794. 

A  debt  contracted  abroad  being  sued  for  in 
this  country,  found  that  the  interest  must  be 
restricted  to  5  per  cent.,  though  n  lai^er  rate 
was  allowed  in  the  locus  contrtsctus^^lVood  v. 
Granger,  23d  June  1779.'    P.  935* 

Application  of  Scottish  prescriptton  to  Eng- 
lish .boAds.-«^i)dlBoif/e,4^c.  v.  Groves,  Ac.  30th 
July  1783.     P.  926. 

Medicines  furnished  by  a  surgeon  in  London, 
to  a  Scotsman  sent  thither  for  his  .health,  and 
returning  afterwards  to  Scotland,  where  be 
died,  though  they  would  have  heen  oosisidered 
as  a  privileged  debt  if  furnished  in  Scotland, 
were  not  bdki  so  by  the  Court  in  an  action  at 
the  instance  of  the  En^sh  suigeon.^— Afo^Roe^ 
V.  Lamonf  &c«  19th  February  1784.     P.  943. 

Suooesaioftof  nsdtreables  governed  by  the  law 
of  the  piece  in  which  they  were  situated  at  the 
death  of  the  proprietor.^*M9rruv./fV^Af,  19ih 
January  1781.    P.  963. 

An  assignee  under  an  English  commisBion  of 
bankrtifAcy,  by  obtakiing  decree  in  abeenoe 
agaidat  a  debtor  eC  the  bankrupt,  ^hreau  him  of 
the  jus  crediti,  and  Bendere  tv&y  poaterior  ar- 
restment ineffectual.*-Ze«/t^  v.  Scott,  24th  No- 
Tember  1787,  p.  1036;  and  28th  Februafy 
1788,  p.  1045. 

Sucoessioa  in  moveable  efeets  found  to  be 
regulated  by  the  les  domicilii;  the  suooeasion 
of  effects  at  jea«  by  the  lair  of  thv  caOuntsy  whi- 
ther they  were  destined  by  the  proprietor. — 
Bruces  v.  Bruce,  lu  July  1788r    P.  105a 

FORTHCOMING.~A  decreet  of  foithoDaiing 
was  reduced,  beoause  the  drebmdvctieitf  of  the 
term  against  the  aivestee  proceedecl  m  an  aa 
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and  commistieDy  in  which  the  blanks  were  not . 
filled  npj  and  was  obtained  when  the.  process 
was  asleep. — Baillie  v.  Rosif  I7th  Pepemb^r 
1766.    P.  176. 

FORUM  COMPETENS.-*-.Act  12th  Geo.  Ill, 
cap.  72, » extep4ied  to  the  case  of  a  foreign 
debtor's  effects  ip  this  country ;  and  an  appli- 
cation for  sequestration  th^ eof,  in  terms  of  the 
said  Act,  in  the  name  ef  (be  debtor,  found  com- 
petent, and  sufficiently  authorised  by  a  general 
letter  of  mandate  to  his  brother,  whom  he  had 
originally  intrusted  as  institor  for  disposal  of 
these  goods  in  Scotland,  in  a  question  with 
other  English  creditors  who  had  attached  these 
goods  by  arrestment.— Co(f,  &c.  v.  Flamare  and 
Son,  Ist  Augu^  .1772..7  P.  ^^.  .     .     ! 

The  C^pfimissary.  Court  of  Edinburgh  not 
competient.  ^  a  declaratpr  4>f  jKqarriage  against  a 
person  wbo  had.  been  some  time  i:$8ident  here 
attending  the  ooUag^i  not  a.i^aUyepf  jSpot)an^, 
nor  within  it  at  the  time  of  citation,  by  affixing 
copies  on  -the  market-cross  of  Edinburgh,  piet 
and  shore  of  Leltb,  there  being  no  termini  ha» 
biles  for  a  founded  jurisdiction  ratione  domicilii 
vel  cotUrachu  ;  and  an  arrestment  in  the  hands 
of  his  late  landlord,  who  acknowledged  having 
in  his  custody  certain  moveables  of  no  great, 
value*  used  adfundandumjumduiionem  ration^ 
rei,  siice,  being  deemed  insufficiei)t  tq  prQdiipe 
that  efiect  in  an  action,  not  of  debt,  but  purely 
dec]ax$tQiy»-^8cpgfefii  v.  Gray^  Ist  December 
1772,  .P.  499. 

Douglas,  Herotif  and  Company  y.  Palmer, 
29th  January  1777.    P.  748. 

Clark  V.  Freer,  5th  July  1782.    P.  904. 

A  marriage  celebrated  in  England  between 
two  natives  of  Scotland,  residing  in  England, 
animo  remanendi,  not  dissoluble  in  the  Scot- 
tish courts.— J?ronj(/ea  v.  Wallace f  lOth  Fe))- 
ifuary  1789.    P.  1063. 

Holding  a  military  office  in  Scotland,  with- 
out actual  residencci  does  not  create  a  domicil. 
— Forrest  v.  Funston,  20th  February  1789. 
P.  1070. 

FRAUD.— Fraud  of  one  purchasing  goods,  know- 
ing himself  to  be  insolvenU'^Sandieman  and 
Company  V.  Adair,  15th  Decem.  1786.  P.  1014. 
An  insolvent  person  having  purchased  goods 
•n    credit,    within  three  days   preceding   his 
bankruptcy,  such  purchase  was  presumed,  in 
law,    to  be  fraudulent;   but,  with  respect   to 
,  goods  purchased  before  the  triduum,  the  Lords 
yul^ed  it  incumbent  on  the  party  desiring  resti- 
tution to  prove  actual  fraud.    On  an  appeal, 
.  tfie^rst  part  of  this  judgment  was  reversed.*— 
f  JStetoart  and  Company  v.  Stein's  Creditors f  4th 
D'ecelnber  1788.    P^  J059.  . . . , 


An  insolvent  person  hlwing  puidiaied  goods 
on  credit,  within  three  days  preceding  his.bank- 
ruptcy,  such  purchase  was  presumed  in  law  to 
be  fraudulent;  but,  with  respect  to  goods  pur- 
chased before  the  triduum,  the  Lords  judged  it 
incumbent  on  the  party  desiring  restitution  to 
prove  actual  fraud.  On  an  appeal,  the  first 
part  of  this  judgment  was  reym^^m^Stirling 
Banking  Company  v.  Stetoart,  Allan,  and  Com* 
pany,  Sd  March  1789.     P.  1071. 

FKEii;HOLDER.~Tbe  Court  of  Session  cannot 
receive  new  evidence  from >a  eomplainer  against 
a  judgment  of  the  Freeholders. — Stetvart  v.  Ikh 
hettson,  24th  December  1767*    P.  202.  . 

FREEHOLDERS.-rEquiTaleni  to  a  refusal  to 
enroll  where  the  only  two  freeholders  who  at« 
tended  a  Michaelmas  meeting  evaded  taking 
coenisanfie  of  a  claitnTor  enrolment  which  was 
duly  IPi^ged,  and  moved  to  ^hem  by  the  clerk, 
on  the  pretence;  .that  fjaiaitber.the  claii««nt,  nor 
any^perapn^for  hiou  app^red  iq  support;  his 
claim ;  and,  that  a  motion  made  to  them  by  «ap- 
lotber  fireeholder,  while  they  were  in  the  ceurt- 
room,  t9  tsjce  the  p)ai|n  miderconsidenition,  was 
(0a:l(|te.'rrGampM(  v.  M^Niel,  &c.  24th  June 
1773.    P.  529. 

•       * 

GAME. — Hunting  within  the  inclosures  of  an* 
other,  against  bis  will,  not  lawful.— Mar^ii»  of 
Txpecddale  v.  Dalrymple,  &c.  25th   February 
,1778.    P.  790. 

No  person,  however  qualified  by  law,  is  en- 
titled to  hunt  or  kill  game  on  the  grounds  of 
another  without  his  consent,  though  open  and, 
uninclosed.— £ar/  of  Breadalbane  v.  Living' 
ston,  16th  June  1790.     P.  1084. 

GENERAL  ASSIGNATION.— A  general  clause 
for  *'  goods,  gear,  debts.  Sec.  and  all  other  effects 
of  what  nature  or  kind  soever,"  in  a  disposition, 
t  held  >  insufficient  to  convey  heritable  bopds  and 
adjudications. — Ross  v.  Ross,  2d  March  1770. 
P.  346. 

A  banker's  promissory-note  found  not  to  fall 
under  a  general  bequest  of  goods  and  gear. 
—Fraser  v.  Smith,  9th  July  1776.     P.  709. 

Disposition  of  all  sums  of  money  due  by 
bond,  does  not  comprehend  those  due  by  herit- 
able bonds. — Colt  v.  WaddM,  I5th  February 
1789.    P.  1065. 

GENERAL  BURDEN Heritable  security  for 

a  cash  credit  set  aai4e^-rJV<^nAain,:-J39^dj^,  and 
Company  v.  Stmartf  litb  .Naveiuber  1789. 
P.  1067. 


•       n 


.  r 


QLEBE.--:-Presbytjeries  cannot  design  ino^.  for 
the  use  of  a  minister.— ^A^/fftc/  y.  Putii  28th 
February  1769.    P.  285..  '     *^ 
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The  Lords  were  of  opinion,  that  a  glebe  hav- 
ing been  designed  and  possessed  for  forty  years, 
an  heritor  cannot  challenge  the  possession  as 
being  beyond  the  dimensions  of  a  glebe;  but 
that  incroachments  made  by  the  present  incum- 
bent must  be  deducted. — WUUamson  v.  Mercer ^ 
2fith  January  1789.     P.  1062. 

Import  of  arable  lands  in  the  statute  1663, 
c.  il.—Grierton$  ▼.  Ewart^  26th  June    1778. 

P.  799. 

Import  of  arable  lands  in  the  statute  1663, 
c.  21.^£war^  ▼.  Griersons,  24th  July  1781. 

P.  888. 

Right  to  ^he*  sea- ware  on  the  shore  of  one. — 
Lord  Reay  v.  Falconer^  14th  November  1781. 
P.  890. 

GROUNDS  AND  WARRANTS.— An  adjudi- 
cation  proceeding  upon  a  special  charge  to  en- 
ter to  the  predecessor,  who  was  not  himself  in* 
fefl  in  the  subject,  reduce^  and  declared  null 
and  void. 

Objections  to  a  decreet  of  constitution. — Lock* 
hart  V.  ShieUs,  20th  July  1770.     P.  355. 

Letters  of  general  and  special  charge,  being 
warrants,  not  necessary  to  be  produced  after 
twenty  years. — Irvine  v.  Earl  of  Aberdeen,  28th 
February  1771.     P.  428. 

Disconformity  in  warrants  of  adjudication, 
appearing  on  production  after  twenty  years,  not 
challengeable. — Lane  v.  Campbell^  16th  January 
1782.     P.  895. 

HEIR  APPARENT.— The  heir  apparent  of  a 
person  originally  vested  with  a  right  of  pre- 
sentation to  an  hospital  by  the  deed  of  a  third 
party,  was  found  entitled  without  a  service  to 
present  upon  a  vacancy. — Cave  v.  Merchant 
Maiden  Hospital  of  Edinburgh,  28th  June  1774. 
P.  578. 

Though  the  arrester  die  in  the  most  distant 
parts,  no  addition  is  to  be  made  to  the  annus 
deliberandi^  on  account  of  the  time  elapsing  be- 
tween the  death  and  the  notice  of  it  obtained 
by  the  heir. — Campbell  v.  Henderson^  13th  No- 
vember 1783.     P.  929. 

Inhibition  used  against  an  immediate  appa- 
rent heir,  of  no  effect  af^er  the  succession  b  ta- 
ken up  by  a  subsequent  heir  serving  to  the  pre- 
decessor last  iofefL — Sutherland  v.  Sutherland^ 
20th  July  1786.     P.  998. 

HEIR  CUM  BENEFICIO.— The  estate  of  the 
debtor,  a  minor,  having  been  sold  auctorepr€e» 
tore,  the  arresters  of  the  price  in  the  hands  of 
the  purchasers  preferred,  upon  their  diligence, 
to  the  other  creditors. — Rod  v.  Ronaldson,  5lh 
February  1771.    P.  396. 


HEIR  AND  EXECUTOR.— Relief  between  heir 
and  executor. — BlackweU  v.  Blackwell^  24th 
July  1766.     P.  91. 

Found  that  a  clause  in  a  settlement,  binding 
the  heir  to  pay  certain  moveable  debts,  was  in- 
tended merely  for  the  benefit  of  the  creditors, 
in  case  the  eiecutry  should  be  insufficient  for 
their  payment,  but  did  not  entitle  the  executor, 
on  his  paying  these  debts,  to  claim  relief  from 
the  heir. — Forbes  v.  Forbes^  14th  November 
1766.     P.  138. 

It  is  the  nature  of  the  obligation  granted  for 
the  price  of  lands  purchased  at  a  judicial  sale,  and 
not  of  the  debts  ranked  thereon,  that  regulates 
the  relief  quoad  these  debts,  between  the  pur. 
chasers,  heir,  and  executor. — Arbuthnot  v.  Ar* 
buthnot,  23d  June  1773.     P.  528. 

An  heir*  male  entitled  to  relief,  from  the  heir 
of  line,  of  heritable  debts  secured  on  the  suc- 
cession of  both  indi8criminately..»/?o<^  v.  Rose, 
8th  I>ecember  1786.    P.  1010. 

H  EI RS-PORTIONERS.— There  Is  a  distinction 
between  heirs-portioners  ab  tntestato,  and  lieirs. 
portioners  provisional,  with  respect  to  the  pnt* 
civuum  ;  which,  in  the  case  of  the  latter,  is  not 
claimable  in  right  of  the  eldest  of  four  daugh- 
ters, who  were,  failing  a  son,  nominatim  called 
to  the  succession  equally  amongst  them. — Cath* 
cart  ^.Rochead,  16ih  February  1773.    P.  517. 

HERITABLE  AND  MOVEABLE.— Provision 
to  a  daughter  payable  year  and  day  after  her 
marriage. — Anderson  v.  Donaldson,  13th  June 
1766.    P.  20. 

A  debt  being  secured  by  adjudication,  and 
the  subject  adjudged  being  sold,  found  that  the 
interest  due  upon  the  creditors'  share  of  the 
price  was  heritable. — Anderson  v.  Donaldson, 
&c.  19th  November  1766.     P.  151. 

Arrears  of  interest  upon  a  debt  secured  by 
adjudication  heritable;  not  transmissible  by 
testament. —  Willoch  v.  Ouehterlony,  7th  De- 
cember 1769.     P.  321. 

A  deed  containing  dispositive  words  held  to 
be  a  disposition  and  not  a  testament ;  bat  the 
words  **  means  and  effects,  heritable  and  move- 
able,'' in  said  deed,  found  insufficient  to  convey 
a  proper  heritable  subject.  ^->^oioer,  &c.  v. 
Browns,  26th  January  1770.    P.  332. 

Arrears  of  interest  upon  a  debt  secared  by 
adjudication  heritable,  and  not  transmissible  by 
testament. 

A  disposition  on  trust,  the  purposes  of  which 
were  only  thereafter  declared  in  a  teatameikt, 
but  for  which  there  was  a  reservation  in  the 
trust,  held  to  be  a  sufficient  conveyance  of  he- 
riuble  subjects. — Willoch  v.  OuchterUmtf^  SOth 
February  1770.    P.  344, 
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A  process  institoted,  stante  matrimonio^  upon 
a  bond  bearing  interest  that  was  due  to  a  wo- 
man at  the  time  of  her  marriage,  has  not  the 
-  effect  to  render  the  sura  moveable  quoad  the 
husband,  and  affectable  by  his  cred  itors>  arrest- 
ers.-—M'HTifnztV  ▼.  M'FarlaneSg  1st  December 

1772.    P.  505. 

Window-frames,  doorsy  and  the  liice,  found 
within  a  house  when  a-building,  but  not  yet 
fixed  to  their  proper  places,  belong  to  the  heir. 
— Johnston  ▼.  Dobie^  &c.  25th  February  178S. 
P.  919. 

The  annualrents  due  on  a  decreet  of  adjudi« 
cation  go  to  the  heir  and  not  to  the  executor 
of  the  adjodger. — Sinclair  t.  Baikie^  23d  De- 
cember 1785.     P.  988. 

« 
HERITABLE  BOND.  See  Right  in  Security. 

HIGHWAY. — Omission  of  the  requisites  in  Act 
1669,  c.  16,  prerious  to  an  order  of  the  Justices 
of  the  Peace  for  the  change  of  the  road,  fatal 
to  the  proceedings.— ^ir«/tce«  of  Peace  qfClack* 
mannanshire  v.  Magistrates  of  Stirling,  4th  De- 
cember 1772.    P.  506. 

PottSt  Sec,  ▼.  Trustees  of  Roxburgh  Turnpike 
Roads,  28lh  June  177*.    P.  577. 

HOMOLOGATION.  — When  challenge  of  an 
entail  for  limiting  a  fee  destined  to  the  pursuer 
in  a  contract  of  marriage  is  excluded  by  homo- 
logation.—M'^J^^mzi^  V.  M*Kenzie,  &c,  25th 
November  1768.     P.  252. 

Steel  r.  Steels.  ISth  January  1774.    P.  549. 

Informal  indenture  homologated  by  the  ser- 
vice having  taken  place.— '/{ymer  v.  M</nfyre, 
14th  July  1781.     P.  887. 

HOSPITAL.— Who  entitled  to  call  the  governors 
of  an  hospital  to  account  ?— Whether  the  gover- 
nors have  power  to  feu  out  the  hospital  lands  ?— 

'   Whether  the  Court  of  Session  may  establish 

rules  for  the  future  administration  of  the  affiiirs 

of  an  hospital  ?'^Merchant  Company  of  Edin' 

burgh  V.  Governors  of  Heriot's  Hospital^  19th 

.  November  1766.    P.  144. 

HUSBAND  AND  WIFE.— The  presumption 
that  a  purchase  made  by  a  wife  siante  matrimo* 
niOf  is  made  with  the  husband's  money,  is  not 
an  invincible  presumption. — Dodds  v.  Wood, 
ISth  June  1766.    P.  12. 

What«deeds  are  extinguished  by  dissolution 
of  the  marriage  within  year  and  day.— Han^frf 
V.  Brawn,  5th  August  1766.     P.  120. 

The  wife's  minority  no  ground  for  reducing 
a  post-nuptial  contract  of  marriage.— l^n^s 
V.  Robertson,  24th  January  1769.  P.  265. 


Donation,  though  a  consideration  given, 
which  in  some  measure  gave  it  the  appearance 
of  a  transaction,  yet,  being  very  much  to  the 
wife's  prejudice,  held  to  be  revocable. — Stewart 
v.  MHchell,  22d  November  1769.     P.  SIO. 

Donation  by  a  wife's  relations  to  the  hus- 
band not  revocable  by  her. — Foggo  v.  Watson, 
1st  December  1769.    P.  S15. 

Donatio  inter  virum'et  uxor  em,  and  implied 
revocation  thereof  by  a  posterior  deed.— Sco<^ 
V.  Scott,  24th  July  1770.     P.  357. 

The  rents  of  a  small  subject,  the  property  of 
a  wife  separate  from  her  husband,  found  to  be 
an  alimentary  provision  to  the  wife,  and  not  at- 
tachable by  the  husband's  creditors.— Jamj^^on 
V.  Houston,  14th  November  1770.     P.  367. 

Oath  of  the  wife  competent  to  prove  furnish- 
ings made  to  herself  or  the  family. — Paterson 
V.  Taylor,  23d  January  1771.     P.  391. 

Power  of  the  husband  over  the  goods  in  com- 
munion does  not  authorise  him  to  execute  a 
deed,  with  the  evident  design  of  disappointing 
the  relict's  legal  claims. — Sorlies  v.  Robertson, 
5th  December  1771.     P.  459. 

I.  A  husband  and  wife  having  by  a  contract 
agreed  to  live  separately,  and  that  the  husband 
should  pay  her  an  annuity,  which  she  accepted 
in  full  of  her  legal  claims ;  and  the  annuity 
having  been{>aid  until  the  death  of  the  wife, — 
Found  that  a  revocation  privately  executed  by 
her,  previous  to  her  death,  was  not  efiectual. 

II.  An  heritable  subject  belonging  to  the 
wife,  having  been  sold  by  her  with  her  hus- 
band's consent,  and  the  price  uplifled  by  him ; 
found  that  he  was  bound  to  account  for  it  to 
her  representatives. — Sutherland  7.  Sume,  1st 
July  1772.    P.  479. 

A  married  woman's  personal  obligation  in  an 
heritable  bqnd,  subjoined  to  which,  as  a  corro- 
borative security,  she  came  under  an  obligation 
likewise  to  infeft  the  creditor  in  a  subject  pro- 
perty belonging  to  herself,  not  effectual  to  be 
the  foundation  of  a  process  of  adjudication  a- 
gainst  her  heir. — Robertson  v.  Watson,  10th 
December  1772.    P.  508. 

Mcpherson,  Petitioner,  14th  January  1773. 
P.  510. 

Interim  aliment  allowed  to  a  married  woman 
pursuing  a  divorce.— fVafer  v.  Abernethy,  Uth 
March  1774.    P.  572. 

Execution  may  be  used  against  a  wife's  per- 
son upon  her  obligation  ad /actum  pngstan- 
dum. — Anderson  v.  Buchanan,  27th  July  1775. 
P.  650. 

Wife  preferable  for  the  interests  of  a  sum  In 

a  bond  belonging  to  herself  until  she  is  uken 

home  and  alimented  by  her  husband,  and  even 

,  then  for  repayment  to  her  of  a  sum  not  falling 
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under  the  jus  maritip  which  •  the  husbaod  had 
uplifted.— Ma//ocA  v.  Blair's  Trustees,  2ith 
January  1776.    P.  681. 

Donatio  inter  tirum  et  uxorem,^^Lady  Cran* 
ston  V.  ScoUt  &C.  2d  August  1776.     P.  713. 

A  minister's  bond  to  the  widows'  fund,  and 
his  QjiTears  of  taxes,  not  deducted  from  the 
goods  in  comm union,  in  <ui  accountipg  with  his 
wif(^'s  nearest  kin. — Leslies  t.  Aberorombie^  27th 
November' 1 776.    P.  727. 

Found  'that  the  bud>8  due  to  the  child  of  a 
minister,  under  the  act  establishing  a  fund  for 
their  widows  and  children,  though  declared  by 
the  act  not  to  be  arrestable,  do  yet  Ml  under 
the  jus  maritif  and  may  be  attached  for  debts 
of  the  husband  of  such  child.— •2>ona/(i«o]t  v. 
Hai/,  &c.  17th  June  1783.     P.  921. 

A  debt,  contracted  for  the  benefit  of  the;^e- 
parate  estate  of  a  married  woman,  thoi^gl^  of 
such  a  nature  ,that  the  husband  was  bonpd  to 
.  discharge  .it,  ia  still  effectual  agiunst  the  h^irs 
oT  that  estate. — Nairn  v.  Mercer^  17tb  Novem- 
ber 1785,.'   P.  983. 

Aliment  to  a  wife  not   entitled  to  legai  or 
.  ^  conventioaf^  provisionsi  found  due  by  the  hus- 
.    band's  heir«-^£otu/ibr  v.  M*Lainey  l£ih  Pe« 
cember  1786.    ?.  1012. 
'  A  wife  (jlivorced  brought  a  jredoctipn  of  the 
decree.  She  was  found  entitled  (o  the  expepse 
of  carrying  on  the  reduction,  and  to  aliment 
during  the  dependance  of  it ;  and  this  decreed 
after  the  reasons  of  reduction  had  been  repel- 
led.—2)e  la  MoiU  V.  JardinCf  16th  December 
.     1788.    P.  1060. 

No  .execution  against  a  wife's  person  for  a 
debt  ex  delicto,  incurred  during  the  marriage. 
Nor  b  the  husband  liable,  or  the  goods  in  com- 
munion  on  that  ground.  But,  for  the  expenses 
awarded  to  the  pursuer,  tlie  husband  is  liable 
as  domnus  liiis.^^Chalmers  v.  Douglass,  &c. 
9th  February  1790.    P.  1072. 

HYPOTHEC— Persons  carrying  off  a  tenant's 
qattle,  while  subject  to  the  hypothec,  not  liable 
to  the  landlord  wno  had  done  no  diligence  with- 
in three  month6.*-^omo»  v.  Shauif  19th  June 
•     1766.    P.  41.  i 

Writer's  hypothec  on  his  client's  writings 
bars  even  demand  of  exhibition  in  modum  pro* 
bationis,  at  the  client's  instance.— Fm^y  v.  S^f 
,,    23d  January  1773.     P.  516. 
.       A  landlord,  not.  having  brought  an  acMo|i  a- 
. .  ^fiinst  his  tenant  till  eight  monthg  afler  the  t^rm 
'of  payment,  was  found  to  be  precluded,  (rom 
rrj  i^^V'iPS^  himself  of  his  hypothec ;  though  the 
1^  .Cbju't,  wap  of  opinion  that  landlords  anenuot 
,..  ,8trict]yt limited  to  three  months.— CtziAcait^  v. 
.:    ^i^c^^^,  ?9th  July  1775.    P.  652,     ., .  , 
Extent  of  preference  for  repairs  under  a 


jedge  and  warrant.— ^o&iMfoii>  Ac*  ▼•  Warden^ 
9th  July  1777.     P.  763. 

Anderson  v.  Ker,  21  st  June  1780.    P.  857. 

Found,  tliat,  although  a  writer  bold  possession 
of  bis  client's .  papers,  this  does  not  interrupt 
the  triennial  j)rescripCioB  of  his  acoouBt.p— JUac- 
Adam  v.  FogOt  22d  December  1780.    P.  875. 

A  landlord  may,  cur^enfe  termino,  not  only 
sequestrate,  but  also  roup  the  hypothecat€9d,ef- 
fects  of  his  tenant,  if  insolvept««^^a^,  &c. 
V.  Dow,  25th  June  17^4.    P.  947. 

A  landlord,  having  granted  to  a  tenant  power 
to  sublet,  found  to  have  no  hypothec  over  the 
effect^  of  the  subtenants ;  but  there  were  par- 
ticular circufnstances  in  the  case.— .S^ne  v. 
Morrison,  &c.  1st  February  1785.     P.  964. 

Hypothec  does  not  take  place  on  ships  for 
,  repairs,  ma4e  >  in  Jiofno  ports. — Hamikon  v. 
fvood,  &c.  12th  December  1787.  P.  1039. 
*  4^ypothec  does  not  take  place  on^  ahips  for 
repairs  made  in  home  ports.— ^Fbo<f  Sf  Co.  v. 
Haniiltpn,  29th  July  1788.     P.  1052. 

'Found  that  a  landlord's  right  of  hypothec 
over  his  tenant's  stocking,  &c.  could  not  l>e 
defeated  by  a  decree  obtained  of  the  tenant,  at 
the  iB€tance  of  the  crown,  prior  to  the  seques- 
tration sued  by  the  landlord.*^  Ogi/vtev.  JVin^ 
gate,  29th  June  1791.     P.  1088. 

IMPLIED  .ASSIGNATION— A  baron,  feuing 
oul;  his  barony  with  baron**bailie  powers  .cy>n« 
veys  no  privilege  to  the  vanal  which  is  ^ot 
specially  granted  in  the  feu  right.— .£,  ofGien" 
eaim  v.  Magistrates  of  KUmamock^  1st  March 
1769.     P.  286. 

Disposition  of  an  area  in  liferent  found  to 
include  a  tenement  afterwards  erected  upon  it. 
— Doxvnief  &c.  v.  Alexander,  13th  June  1777. 
P.  755. 

IMPLIED  CONDITION.-^Bond  of  provision 
containing  heirs  and  assignees,  falls  by  prede- 
cease of  the  grantee/-<^^jai^  v.  Russel,  lOtb 
March  1769.    P.  288. 

IMPLIED  DISCH^QGf:  ANP. RENUNCIA- 
TION.-—The  ju«  relicta,  whether  excluded  by 
certain  iconvefitionai  provisions  in  the  narriagf- 

.  contraotP-^To^  v.  Wemtfss,  lith  December 
1770..    P.  384. 

\Jus  relictcB  xuit  off  by  a  renunciation  execut- 
ed by  the  wife,  upon  a  voluntary  separation  of 
the  husband  and  wife^ — Miller  v.  Bratmt,  19th 
January  1776.    P.  678. 


J(MI^IED  OBLIGATION.-n-A.8Uiiorior.grant. 
ed  a  feu  of  ground  absolitfelyrand  irredeeBi- 
ably;  and  the  feuar.af^woi^  gji^Anted  a  bend, 
obliging  himself  and  his  heirs,  whenever  he 
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ibottld  thi«k  fit  to  ditpbse  of  the  sdbject^^lo 
iffer  iHrto  ifae  jniporior  ac  a  stated  price/  'totind, 
that  the  feuar  must  Insert  the  tenor  <  of  this 
'  bads>bbnA  in-M  the  subaeqiient  invest^res  of 
the-  gfoutidy'ioas  to  make  the  right  of  pre- 

•  Httription  eHebCdal  against  singular  successors.— 
-   *PresH)rt*r.*  E.'^  Dundonaldf  20th  November 

D.  6f  Arg^  V-  Erskine,  16th  ^November 
1786.     P.  1001.. 

'IMPRESS  POWER;— The  nomination  of'a  trus- 

•  tee'fn'a  deed  executed  by  a  man  'and  his  wife 
M  behoof  of  their-childreh,  is  revocable  by  the 

<     father  as  their  administrator-in-la^,  though  the 

\  -dittd  should  contain  no  express  power  of  revo- 

catioaW-Sab/^,  '&c.  v.  WUson,  22d  June  177S. 

IMPRESS  SBRVICE.^Impres8ing  of  ship-car- 
penters'  apprentices.— ^ymr  v.  Napier^  8ch  De- 
cember 1780.    P.  867. 

'  The  exemption  from  being  impressed,  which 
is  cotBplifent  to  the  masters  and  mates  of  trad- 
mg  vesseM  of  fifty  tons  and  upwards,  does  not 

'  extetad  to  pei^ons  of  that  rank  when  employed 
in  smuggling. — Napier  v.  Brownings^  19th 
January  1781.    P.  877. 

IMPROBATION^Title  to  exclude.— ^/nc/aiV 
V.  Sinclair,  20th  December  1780.    P.  87S; 

INDEFINITE  PA YMENT.— The '  credftor,  in 
an  account  of  which  a  part  war  prescribed,  was 
found  entitled  to  impute  partial  payments,  in 
satisfaction  of  articled  of  his  account  three  years 
preceding  the  date  of  such  payment ;  though 
these  aftides  were  part  of  those  which  had 
fallen  under  prescription. — Geod  ▼.  Smith,  29th 
June  1779.    P.  8S7. 

INFEFTMBNT^— L  A  precept  oF  clare  constat 
hariogbeen  granted  to  the  person  who  was  the 
apparent  heir,  in  lif^at,  and  to  his  son  in  fee ; 
tnfefhsent  taken  thereon  to  them  in  the  same 
terms,  in  so  fhr  as  it  was  granted  to  the  son  in 

'   fbe,  found  to  be  an  erroneous  infeflment. 

IL  Nor  is  it  a  good  title  of  prescription  to 
support  adjudication  without  a  special  charge 
ted  against  the  person  so  erroneously  infefl 
within  40  years  from  the  date  of  said  infef^- 
ment,  and  challenged  within  40  years  of  its 
own  date,  and  of  the  charter  and  infeflment 

'  thereon,  though  afker  the  expiration  of  its  legal, 
so  as  to  cut  out  the  ckiim  of  his  heir  to  the 
lands  ad|ttdged.— JFVfr/oy  ▼.  Morgan,  27th  Ja- 
iwary  1774.    P.  555. 

INHIBITION.— Effieets  of  a  submission  and  de- 


creet^aibitnd  upon  an  mhibition  raised  upon 
the  depandafice  df<the  aelieMisubmitfead,  but  in 
which  'BO  itoticefwao  taken  of  the  inhibition. 
^^Stewart  r.  E.  of  GaUafi»atf,&e.  I6th  February 

1770.     P.  848. 

After  appeal  taken  from  judgflsentstpf  this 
Court,  and  senred  hinc  inde,  it  is  fSoanpeteat  to 
the  pursuer  to  use  an  inhibition  against  the 
defender,  as  on  a  depeDdance.-^if«ron  Ti  //e- 
ron,  1st  March  1774.'    P.  578. 

An  inhibition  found  ^eftctual  to  seeure  a 
preference  h?  eotnpetitionr  with  ;  anresiafa  of 
the  price  after  sale.-^Aftfiiro*  ▼•'  Wend;  &c. 
28th  July  1778.     P.  808.  '- 

A,  a  creditor  bf  S,  «^  inbiWtioo.  Some- 
time aJFterwards  B  conveyed  his  lands  to  a 
trustee  for >  behoof  of  all  his  creditom,  with 
power  to  sell.  A  did  not  accede  to  this  trust. 
The  lands  were  sold ;  but  the  purchaser  was 
not  infeft, '  when  A  claimed  a  preference  over 
the  price,*  rn  virtue  of  hie  inhibition.  Found, 
That  he  was  tioc  entitled  t0  any  preference. 
^Viscount  Stormont  r.  Farqukanon^  5th  De- 
cember 1789.    P.  9S8. 

Inhibition  strikes  not  against  bHIa,  though 
posterior,'  if  granted  ii»  the  place  of  sod  as 
were  prior  to  it. — Douglas,  Heron,  and  Com^ 
pany  v.  Br&an,  22d  July  1785.    P.  979. 

Inhibition  not  competent  to  reader  effectual, 
against  creditors,  a  deed  by  which  a  person 
obliges  himself,*  in  favour  of  others,  not  to  sell 
or  impignorate  his  lands,  nor  to  contract  debt 
by  which-  they  may  be  burdened.— Uois  v. 
Munro,&c.  8th  August  1787*    P.  1030. 

INNOVATION  —The  acceptance  "of  a  «n«w  real 
security,  withobt  renunciation,  does  not  inno- 
vate the  former  (me,'^Anderton  v.  Rutherford, 
25th  February  1785.    P.  968. 

INSURANCE.— Valued  Fblicy^MWtfir  v. 
Coulter,  drc.  1 1th  Pebrusry  1772.     P.  485. 

What  deviation  sufficient  -to  vacate  the  poli* 
cy. '^Steven  and  Con^ny  v.  Douglass,  16th 
December  1774.    P.  622. 

Deviation.-^^iboit  and  Company  v;  Elliot, 
Ac.  23d  January  1776.     P.  679. 

When  a  ship  is  short  insured,  the  owner  is 
to  be  held  as  insuring  himself  to  the  extent  of 
the  deficiency.^-*Da/yvmpfe  v.  Johnston,  &c. 
29th  January  1777.    P.  746. 

Case  of  a  concealment  on  the  part  of  the 
insured.— Morrtfoif^  v.  Steroart,  &o.  19th  Janu- 
ary 1779.    P.  818. 

What  concealment  of  risk  vacates  the  poli- 
cy.—TAofftpf^ii  V.  Buchanan,  &c.  SOth  June 
1781.    P.  886. 

A  ship,  whose  toame  had  been  lately  chaiged> 
having  been  iosured  trader  the  former  one» 
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»uch  insurance  was  found  ineffectual*.— ITflii  v. 
Riichie,  2Sd  January  1782.     P.  896. 

The  proprietors  of  three  ships  procured  an 
insurance  on  all  of  them.     Before  the  result 

,  of  the  voyage  was  known^  but  after  one  of  the 
ships  arrived  at  its  destined  port,  the  under- 
writer became  bankrupt.  On  the  safe  arrival 
of  the  whole  ships  his  creditors  raised  an  ac- 
tion against  the  insured  for  payment  of  the 
premium.  The  Court  sustained  the  defence, 
that,  by  the  underwriter  s  bankruptcy,  he  be- 
coming unable  to  fulfil  his  engagement,  the 

'  insured  were  entitled,  for  their  own  security, 
immediately  to  re^insure. — EUiotU  Trustees  v. 
Morrison  and  Company,  28th  June  1786.    P. 

971. 

A  ship  warranted  to  sail  with  convoy,  though 
she  did  not  sail  till  several  days  after  the  con- 
voy, overtook  it,  and  a  few  weeks  afterwards, 
was  separated  from  the  fleet  in  a  gale,  and 
was  finally  taken  by  tTie  enemy.  The  Court 
found  the  policy  null.— Dttnmor^  and  Company 
V.  Allan,  &c.  27th  June  1786.    P.  996. 

INTRINSIC    QUALITY CampbeU   v.    Scot- 

lands,  28ih  November  1778.    P.  812. 

IRRITANCY. — Lands  being  disponed  in  secu- 
rity of  a  debt,  with  a  declaration  that,  if  the 
debtor  did  not  redeem  before  a  certain  term, 
the  lands  should  be  held  as  sold  to  the  credi- 
tor irredeemably,  without  necessity  of  decla- 
rator; found,  notwithstanding,  that  the  irri- 
tancy was  purgeable  before  declarator.-— Mo(fre/ 
V.  Din,  5th  August  1766.     P.  124. 

An  heir  of  enuil  allowed  to  pui^e  an  irri* 

tancy,  after  an  action  was  brought  by  the  next 

substitute  in  the  entail  for  declaring  the  same. 

—Ross  V.  Ross,  18th  November  1766.    P.  1S9. 

The  irritancy  in  a  feu  contract,  ob  non  solu- 

■  turn  canonem,  not  incurred  ipso  Jure,  and  capa- 
ble of  being  purged  before  declarator.— Z«oc^- 
hari  v.  Skiells,  20th  July  1770.     P.  355. 

An  alienation  of  land,  qualified  with  a  back- 
bond, whether  to  be  held  a  fair  sale  or  right 
in  security  ?-—^oyi  v.  Steele,  18th  December 

1772.    P.  397. 

Whether  a  suspension  of  a  decree  of  remov- 
ing be  competent  after  symbolical  ejection  has 
taken  place-— Cam/}if//  v.  MacaUster,  16th 
January  1777.     P.  742. 

JURISDICTION.— The  Court  of  Session  com- 
petent to  try  a  question  among  the  officers 
of  a  disbanded  regiment,  involving  pecuniary 
interests,  although  arising  out  of  military  trans- 
actions.— CampbeU,  &c.  v.  Maclean,  8th  March 

1766.     P.  6. 
Au  unlawful  seizure  made  at  sea  does  not 


vest  the  admiral  with  a  prifative  jurisdiction* 
— Afofffgomery,  &c.  v.  CampbeU,  26th  June 
1766.    P.  61. 

An  appeU  having  been  entered,  before  the 
Circuit  Court  of  Justiciary,  under  the  20th  of 
Geo.  11.,  found  not  competent  for  the  Court  of 
Session  to  review  their  judgment  in  a  suspen- 
sion, although  the  judgment  was  in  absence. 
— Keiih  v.  Meikeson,S[C»  14th  November  1766. 
P.  135. 

The  Court  of  Session  found  not  competent 
to  try  a  question  between  the  custom-house 
officers,  concerning  the  division  of  a  seizure. 
—Martin  v.  fVatt,  17ih  July  1767.     P.  186. 

Inferior  admirals  have  no  jurisdiction  in 
mercantile  causes..— //ai^,  Daes,  and  Company 
V.  CampbeU,  27th  July  1768.     P.  233. 

Jurisdiction  of  Justices  of  Peace  sustained 
in  an  action  for  payment  of  grass-maill. — MilUr 
drc.  V.  Boyd,  24th  January  1769.    P.  267. 

A  party  haying,  by  bis  settlement,  appointed 
tutors  and  curators  to  his  children,  hia  wife 
being  one,  a  petition  was  presented  in  her 
name,  praying  that  she  might  be  appointed 
Jactor  loco  tutoris,  as  the  other  tutors  lived  at 
a  distance.  But  the  Lords  refused  the  peti- 
tion,  as  it  did  not  appear  that  the  tutors  had 
refused  to  act,  and  as,  In  case  of  their  refusal, 
recourse  might  be  had  to  the  tutor  of  law,  or 
to  a  tutor  dative«— M*Z>o£P«  R^ict  and  Chit' 
dren,  26th  July  1770.     P.  359. 

Jurisdiction,  Act  20ih  Geo.  II.  c.  43. — l^uigh 
of  barony  of  Kilmarnock.  If  independent  of 
the  Baron  ?.—Gra^  V,  Reid,  13th  June  1771* 
P.  417. 

Brief  of  division  among  heirs-portioners.  She- 
riff  of  the  county  where  the  lands  are  situated, 
the  only  judge  competent  thereto.  Advoca- 
tion from  him,  when  in  cursu  of  obtempering 
a  brief  at  one  party's  instance,  for  dividing  so 
much  of  the  common  estate,  as  lay  within  his 
teritory,  to  the  macers  of  the  Court  of  Sessioo, 
as  sherifis  ^cially  constituted  for  dividing 
the  tmiversiias,  partly  situated  in  another  coun- 
ty, in  virtue  of  brieves  to  that  effect  issued 
upon  the  application  of  the  other  party,  inter- 
ested in  the  division, — Refused. — Catkeari  v. 
Rochied,  29th  July  1772.    P.  49a 

Sheriff  has  no  power  to  fix  the  fuanium  of 
parochial  aliment  to  indigent  persons  out  of 
the  poor's  funds,  and  pass  decree  therefor  in 
the  first  instance. — Kirk  Session  qf  Eck/ord  v. 
Adamson,  20th  November  1772.    P.  495. 

Omission  of  the  requisites  in  Act  1669.  c. 
16.  previous  to  an  order  of  the  justices  of  the 
peace  for  the  change  of  the  road,  ftuJ  to  the 
proceedings. — Justices  qf  Peace  £/  Claciman- 
nanshire  v.  Mamtrates  of  SiirUng,  i-th  De- 
cember 1772*    P.  506. 
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Whether  the  Dean  of  Guild  has  power  to 
make  general  fegulations  for  removing  what, 
though  not  fitrictljr  a  Duiaanoe,  may  be  deemed 
a  deformity,  and  prove  incommodious  to  the 
inhabitanu  and  the  public  in  general.— -^ucA- 
anan  v.  BeU^  15th  November  1774.    P.  598. 

It  is  competent  to  the  Court  to  judge  in  a 
reduction  of  a  sentence  pronounced  by  an  infe- 
rior courti  upon  a  criminal  charge*  and  award* 
ing  a  pecuniary  reparation  which. the  private 
prosecutors  deemed  inadequate  to  the  injury 
sustained.— J&rr  v.  Hay^  16th  December  1774. 
P.  604-, 

The  original  trustees,  named  in  a  settlement, 
had  been  removed  by  the  Act  of  the  Court. 
Found  that  the  Court  could  not  name  new 
trustees ;  but  they  appointed  a  Actor  with  the 
ordinary  powers,  and  also  with  power  to  bring  an 
action  for  compelling  the  trustees  to  denude.-— 
frf/A«rs;N>0^,&c  15th  December  X775.   P.  665. 

I.  Competency  of  Court  of  Session  to  re- 
view the  sentence  of  an  inferior  judge  in  a 
civil  libel. 

II.  Jurisdiction  of  the  Bailie  of  the  Barony  of 
Gorbals  to  try  it,  in  the  first  instance,  in  a 
summary  way,  without  a  jury,  or  strict  con- 
formity to  the  forms  ordinary  in  criminal  pro- 
ceediD^8.^Majnoe//  v.  MaoarthuTp  16th  De- 
cember 1775.    P.  668. 

Certain  trustees,  after  having  accepted  of  a 
trust,  applied  to  the  Court  to  be  relieved  of  it, 
and  prayed  for  the  appointment  qT  a  factor  Mo 
iuioru*  The  Lords  refused  to  mterfere.«-rar- 
siairt^  &c  20th  January  1776.    P.  67^. 

The  freighter  of  a  ship  having  put  prohibited 
goods  on  board  of  her,  in  consequence  of  which 
she  was  seized  and  condemned ;  found,  That 
an  action  of  damages  on  this  account,  at  the 
instance  of  the  owners,  was  a  maritime  cause. 
— Shank  V.  Forsyth^  8th  March  1776.  P.  700. 
.  Whether  a  Judge*admiral-depute  has  juris- 
diction in  causes  merely  mercantile  ?-«JB«i^o 
V.  M*Lriry,  ISth  June  1776.    P.  701. 

Jurisdiction  of  the  Lyon  Court. 

Fees  of  matr]culaUon..*P^o.«JFViica/  of  the 
Lyon  Court  v.  Murray^  4th  December  1776. 
P.  728. 

Jurisdiction  of  the  Admiral-Courts— BaWAo- 
lomew  V.  Chalmeri^  10th  February  1778.  P.  785. 

Competency  of  the  Court  of  Session  to  an 
action  on  a  battery,  ad  eivUem  egkctum,  in  the 
first  instance.-— Mair  v.  Shandt  18th  July  1778. 
P,  804. 

Jurisdiction  of  the  High*admiral  Court  in 
quMions  of  prisc^-^aciioii  v.  MunrOf  18th 
December  1778.    P.  813. 

Power  of  review  inherent,  in  the  Court  of 
Session  not  excluded  by  the  comprehending 
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Aci^PaUillo  v.  Maxnell,  Ac  95th  June 
1779.    P.  887. 

Jurisdiction  of  the  Court  of  Session,  in  the 
first  instance,  in  a  question  of  insurance  on  a 
tbip.^^Wikou  and  Company  v.  RUdue^  ftc. 
4th  July  1780.    P.  862. 

Nomination  of  procurators  in  the  Admiralty 
Court.— PAi^  v«  CoUim^  20th  February 
1781.    P.88S. 

Jurisdiction  of  the  High  Admird  privative 
in  questions  relating  to  priae  vessels«-*Afiagt«- 
iratei  ^EeUnburgh  v.  MonrOf  20th  February 
1781.    P.  884. 

An  action  of  damages,  founded  on  an  ac- 
quittal in  the  Court  of  Justiciary,  is  not  com- 
petent before  the  Court  of  Session.»^Gammi/ 
V.  Crawford,  20th  February  1782.    .P.  898. 

Found,  that  the  Court  of  Admiralty  is  com- 
petent to  grant  decree  for  a  debt  due  by  an 
inland  bill— Gori/ofi  v.  Bogkt  28d  June  1784. 
P.  947. 

Criminal  acts  subject  to  the  cognisance  of 
criminal  courts  ad  civiUm  eff€cium.''^Leily  v. 
Mackenzie,  9th  December  1785.    P.  986. 

A  factor  appointed  by  the  Court  of  Session, 
in  virtue  of  the  Act  1772,  cap.  72,  found.  liable 
in  the  penalties,  after  Ihe.statute  itself  had  been 
allowed  to  expire^— M*//i»niM,  &a  v.  Ramsay, 
28th  July  1786.     P.  1004. 

A  man  having  died,  leaving  his  wife  with 
child,  the  court  named  a  factor  for  managing 
the  funds  until  the  birth  of  the  child  in  mtero. 
— n&n'jlff,  16th  June  1787.    P.  1025. 

JUS  QU^SITUM  T£RHO.--.The  pr«prietor 
of  an  estate,  having  duly  executed  an  entail 
proceeding  on  a  mutual  contract,  in  his  own 
favour,  as  liferenter,  and  to  his  institute  as 
fiar,  with  a  substitution  of  heirs;  and  the  deed 
having  been  recorded,  and  an  investiture  ex- 
pede  Uiereon, --the  said  liferenter  andfiarcannot, 
by  their  joint  act,  alter  or  revoke  the  entail  to 
the  exclusion  of  the  substitute  heir8.-.*Gortfoji 
V.  M'CuUoch,  &C.  22d  January  1771.     P.  434. 

JUS  RELICT^.— Power  of  the  bu^Mmd  over 
the  goods  in  communion  does  not  authorise 
him  to  execute  a  deed,  with  the  evident  dedgn 
of  disappointing  the  relict's  legal  claiins.-«-5or- 
liee  y.  RoberUon^  5th  Decembn*  1 77 1  •    P.  459. 

JUS  TERTn_Neithcr  party  can  plead  on  a  de- 
fect in  the  right  of  the  common  author.'— Xi- 
idngHou  V.  Warrock,  14th  July  1768.    P.  990. 

KING..— Operation  of  prescription  against  the 
Crown..— ConnfiMiioiMrs  of  AwnesiBd  EiMet  v. 
Menxiest  15th  December  1778.    P.  547. 
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Found  that  a  landlord's  right  of  hypothec 
ofer  his  tenant's  stocking,  &c*  coold  not  be  de- 
feated by  a  decree  obtained  of  the  tenant,  at 
the  instance  of  the  Crown,  prior  to  the  seques- 
tration sued  by  the  landlord.— -O^oJ^  ▼.  Win* 
gate,  29th  June  1791.    P.  1088. 

KIRK.— Whether  there  can  be  exclusive  property 
in  a  seat  in  church  ?'^St  Clair  ¥.  Alexander^ 
21st  November  1776.    F.  719. 

Division  of  a  kirk.-*  Area,  after  being  seated, 
hoir  to  be  divided. — Heritors  qfEcdes  v.  Earl 
qf  Marchmontf  &c  14>th  December  1776. 
P.  7S4. 

Expense  of  rebuilding  a  ruinous  church.— 
Feuars  ^Crie/fv.  Moray,  &c.  28d  November 
1781.     F.892. 

KIRK.SESSION.— Heritors  have  no  vote  in  the 
election  of  a  precentor  and  session-clerk.-.-Art>- 
bet,  &c.  V.  Kirk-session  of  fVest-Kirk,  17th  No- 
vember  177S.    P.  6^5. 

KIRK-YARD. — The  Court  of  Session,  as  com- 
missioners of  teinds,  have  no  power  to  fix  a  new 
church-yard  for  a  parish.— Mait/onc^,  &c.  v.  May, 
Ac.  80th  July  1755.    P.  109. 

Additional  burying-ground  necessary  for  a 
parish,  partly  landward  and  partly  composed  of 
the  inhabitints  of  a  populous  burgh  of  barony, 
must  be  furnished  by  the  heritors  having  ground 
proper  for  that  purpose,  and  they  are  to  be  in- 
demnified by  the  other  heritors  and  by  the  com- 
munity, in  proportion  to  the  examinable  per- 
sons within  the  pmsh.^^Magistrates  ofGrten* 
ock  V.  SUmart,  4th  July  1777.     P.  768. 

LA WBURROWS.— After  application  for  letters 
of  lawburrows,  and  oath  that  he  dreads  bodily 
harm,  the  person  who  applies  is  not  bound  to 
specify  the  fiicts  on  which  his  application  pro- 
ceeded.—.iSetfor^  V,  Anderson^  22d  July  1778. 
P.  804. 

LEGACY.— A  legacy,  left  to  be  divided  at  the 
legatee's  death  among  her  children,  falls  by  the 
legatee's  predecease.— -aScdI/^  v.  Carfraef  IStli 
December  1769.     P.  384. 

A  legacy  was  left  to  a  person,  <<  to  be  paid 
when  he  is  sixteen  years  of  age."  The  legatee 
survived  the  testator,  but  died  when  only  eleven 
years  of  age  Found  that  the  legacy  vested  in 
the  legatee  a  morte  iestatorisj  and  was  due  to 
his  nearest  kin.-«Btfme/y  v.  Forbes^  5th  De- 
cember 1783.    P.  9S5. 

LEGAL  DILIGENCE — Poinding  by  an  indor- 
ser,  in  name  of  an  indorsee,  knowing  him  to  be 
dead,  is  null,  and  not  even  capable  to  afford  ror 


tention.— 5^tfiiMtit  v.  Fo^o,  &e.  3d  December 
1766.    P.  171. 

Poinding  cannot  proceed^in  name  of  the  as- 
signee,  upon  a  homing  raided  by  the  cedent.-— 
Fog^  V.  SeaU,  7th  December  1769.  P.  319. 
LEGITIM.— I.  Eflect  of  a  contract  of  marriage 
upon  the  wife's  right  of  l^ltim,  or  claim  upon 
her  father^s  executry. 

IL  In  whatcasestheheirisentitledtol^itim.— 
;Stfie2airv.5incfaisV,23d  November  1768.  P.  247. 

A  son,  who  had  received  a  sum  in  his  father's 
lifetime,  found  obliged  to  collate  it*— Siba iter  v. 
Skinner,  20th  December  1775.    P.  674. 

LIF£RENTER.~A  liferenter  can  sell  no  wood 
except  coppice,  not  even  though  planted  by 
himsel£-^Gray  v.  Seton^  23ih  February  1789. 
P.  1071. 

LIS  ALIBI  PENDENS.— The  executor  of  a 
party,  deceased  in  Jamaica,  had  found  security 
in  terms  of  the  law  of  the  island.  He  was  sued 
in  the  courts  of  Jamaica  by  a  Auditor  of  the  de- 
ceased. Hapoening  to  come  to  Scotland,  the 
pursuer  had  him  apprehended  on  a  mediiationc 
fug€B  warrant.  The  Loids  ordered  him  to  be 
set  at  liberty.— iif'JToy  v.  Btaekstock,  22d  De- 
cember 1770.    P.  389. 

LITERARY  PROPERTY.— HiWow  v.  Donald^ 
son,  Sec  27th  July  1773.     P.  535. 

Whether  the  exclusive  right  to  literary  pro- 
perty  be  merely  personal  to  authors  or  their  as- 
signees during  their  Hie,  or  be  descendible  to 
heirs.— DocMfy  v.  M*Farquharf  23d  December 
1774.     P.  645. 

Construction  of  the  statute  8th  Anne,  c.  19. 
— Strachan,  Sec  v.  Anderson^  &c  1 8th  July 
1787.    P.  1027. 


LITIGIOUS.— A  rMiking  and  sale,  without 
questration,  does  not  bar  ordiaaiy  acta  of  ma- 
nagement, but  bars  extraordinary  acts,  such  as 
the  granting  of  a  new  lease  during  the  currency 
of  a  previous  one. — Douglass  Creditors^  &c  v. 
iMsther^  18th  July  1766.    P.  78. 

The  preference  erf*  adjudications  led  during  a 
process  of  ranking  and  sale,  at  the  suit  of  credi- 
tors, is  not  affected  by  thatcircumstance.— *ilfa«- 
sey  V.  8mUh,  Stc  12th  July  1785.     P.  975. 

Land  rights  not  rendered  litigious  by  the 
mere  execution  of  a  summons.— itifarrv^  v. 
M orison,  Sec  29th  November  1786.     P.  1006. 

LOCUS  PCENITENTIA£.— When  it  hparsoan-' 
tractus  that  a  baiigain  shall  be  reduced  into 
writing,  there  is  locus  pceniientiee  till  that  be 
done.««-^aUace  and  Company  Vt  MiUar,  Ac. 
13th  June  1966.    P.  27. 
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A  writiBgi  neiiher  in  terms  of  the  Act  1681, 

c«  5,  nor  holograph,  iiiaufficient  to  comtitute  a 

» bargain  as  to  heritage,  though  the  subscription 

was  acknowledged. — Muir  v..  Wallace,   14th 

February  1770.    P.  S40. 

Keilson,  by  a  missive,  not  holography  becane 
bound  to  enter  into  a  tack  with  Maitland,  con- 
taining all  the  usual  clauses ;  and  a  counter  mis- 
sive, agreebg  to  that  proposal,  was  signed  by 
Maitland,  though  not  holograph  of  him.  A 
scroll  of  the  lease  was  made  out*  but  they  dif- 
fered on  some  articles,  and  Maitland  did  not 
obtain  possession.  In  a  pursuit  against  Neilson 
by  Maitland,  to  implement  and  sign  the  tack, 
the  Lords  held  the  missive  not  probative,  though 
Maitland  acknowledged  his  subscription ;' and 
found  that,  as  it  was  covenanted  there  should 
be  a  tack  in  writing,  there  was  still  a  locus  pee* 
niteniia.—MaUlandY.  Neikon,  S9th  July  1779. 
P.  840. 

The  acknowledgment  of  subscription  not  suf- 
ficient to  jsupply  the  want  of  any  of  the  statu- 
tory solemnities  of  deeds.—- Gnm  v.  M^Farlan, 
26th  May  1790.    P.  1080. 

MANDATE Mandatory  is  directly  liable  to  the 

mandant,  and  is  libt  entitled  to  place  a  sum  re- 
covered  for  him  to  his  own  credit  in  account 
with  a  third  party  at  whose  desire  be  accepted 
the  mandate.— CAa/m«rf  v*  Innes  and  HopCt 
8th  March  1766.    P.  8. 

How  far  an  overseer,  subscribing  a  note  for 
the  company  who  employ  him,  without  men* 
tioning  by  procuration,  is  personally  liable  for 
such  subscription.— 4^Z€ic/fc  ▼•  Williamsonj  25th 
January  1777.    P.  745. 

Action  of  relief  denied  to  a  mandatory  who 
had  furnished  goods  on  an  open  account,  with- 
out taking  a  bUI,  as  stipulated  in  the  numdate 
to  furnish  them. — Padey  v.  RaUn^,  13th  Ja- 
nuary 1779.    P.  815. 

MANS£. — Mmisterofa  royal-burgh,  with  a  land- 
ward parish,  not  entitled  to  designation  of  a 
manse  upon  the  statute  166S.— Troop  v.^|^, 
Ac.  20th  February  1769.    P.  283* 

Found  not  lawful  to  assess  tenants  for  the  ex- 
pense of  leading  materials  to  be  employed  in 
building  a  munse ;  it  being  held  that  the  bur- 
den of  building  the  manse  lay  entirely  upon  the 
heritors,  which  term  does  not  include  tenants. 
^Miller  v.  Craig,  18th  December  1769.  P. 
329. 

The  superior  not  liable  to  be  assessed  for  the 
expense  of  building  the  manse.-.*Dzi}tdiM  ▼• 
JNicohon,  2d  July  1778.    P.  802. 

A  minister  of  a  parish^  piurtly  landward  and 
partly  consisting  of  a  royal  burgh,  is  not  entitled 
to  demand  the  building  of  a  manse»  but  may 


claim  a  sum  for  bouse^^rent.— Jlfiil/^  v.  Earl  of 
Selkirk,  16th  June  1784.    P.  946. 

MASTER  AND  SERVANT.-*  Omission  to  give 
warning.— j^atrif  v.  Ladi^  Don,  14th  July  1779. 
P.  839. 

MEDITATIO  VVGJE,— Heron  y.  Dickson,  1 1th 
August  1774.    P.  556. 

MEMBER  OF  PARLIAMENT.— A  complaint 
under  the  16th  Geo.  II.,  for  striking  a  free- 
holder off  the  roll,  cannot,  after  the  death  of 
the  original  complainer,  be  wakened  and  insisted 
in  by  other  freeholders  whose  names  did  not 
appear  at  the  original  complaints—  Madeod,  &c. 
V.  Urquhari,  24th  July  1766.    P.  96. 

Interrogatories  oompetent  to  be  put  to  free- 
holders against  whom  complaints  are  depending. 
'^Skene,  &c  v.  Wallace,  &c.  17th  February 
1768.     P.  214. 

The  trust-oath  cannot  be  put  before  the  meet- 
ing of  freeholders  is  constituted  by  the  election 
of  preses  and  derk.-— FrMer  v.  Gordon,  17th 
November  1768.    P.  240. 

By  2d  Geo.  II,  cap.  24,  sect.  9,  jund.  sect. 
2,-.4ioy  person  guilty  of  bribery,  by  accepting 
money,  or  other  reward,  for  hb  own  vote,  or  by 
conruptbg  others,  shall,  for  each  offence,  for- 
feit the  sum  of  £500  sterling ;  «Uo  be  re- 
covered, with  fall  costs  of  suit,  by  summary  ac- 
tion or  complaint,  or  by  prosecution  before  the 
court  of  Justiciary.'*  Found,  that,  in  a  com- 
plaint to  the  Court  of  Session  upon  tins  clause, 
the  respondents  were  not  entitlcMi  to  insist  that 
a  list  of  witnesses  to  be  adduced  should  be  ex- 
hibited, or  the  writings  to  be  founded  on  pro- 
duced with  the  compliant,  as  would  have  been 
the  case  had  thoy  been  fH-osecuted  before  tlie 
Court  of  Justiciary.— '/rvjii^  v.  Adams,  6th  July 
1768.    P.  263. 

Reduction  of  a  decree  of  division  of  valua- 
tion, by  which  a  freehdder's  qualification  was 
reduced  below  £400  Scots,  found  to  be  a  suffi- 
cient ground  fi>r  striking  him  off  the  roll,  though 
he  had  been  upwards  of  four  months  trolled. 
'^Weir  V.  Bruce,  14th  February,  and  27  June 
1771.    P.  400  and  419. 

Infeftment  taken  in  vutue  of  a  clause  of  union 
and  dispensation -in  a  crown«charter.— jF/(?ron 
V.  Simcf  14th  February  1771.    P.  409. 

Copland  v.  Bushby,  14th  February  1771. 
P.  402. 

Reduction  of  a  decree  of  valuation.^— Grait^, 
&c  V.  Earl  of  Fife,  &c.  Ist  August  1772.  P. 
494. 

.    Colquhon  v.  Hamilton,  Isl  July  1778.    P. 
582. 

Competency  of  producing  new  evidence  in 
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the  Court  of  SoMion  to  support  a  claimant*! 
title— Gor<foii  7.  AbereromUef  &c.  14th  July 
177S.    P.  583. 

SiibJQCU  to  be  valued. — Lord  A.  Gordon  ▼• 
Z)«^  in  July  1773.    P.  544. 

Do  a  freeholder  disponiog  his  lands  with  pro- 
curatory  and  precept,  it  is  sufficient  to  preserve 
his  right*  thati  in  the  procuratory,  and  likewise 
in  a  separate  obligatioB,  the  disponee  is  taken 
bound  not  to  execute  the  procuratory.— Dtin- 
bar  V.  Urfuhart^  23d  February  1774.  P.  565. 
Previous  registration,  for  year  and  day»  of  a 
reDUBciatien,  by  a  lifieienter,  is  not  requisite  to 
entitle  the  fiar  to  vote.— Cotton  v.  Vrfuhart, 
23d  February  1774.    P.  564. 

It  is  coBpetent  to  any  frediolder  to  challenge 
decree  of  valuation,  though  he  has  no  ether  in- 
terest in  ohalleoging  it  than  merely  to  support 
the  objections  to  enrolment  for  freeholders.-— 
Rou  V.  M'Kengie,  10th  March  1774.  P.  57a 

Stephen  v.  AbercromUe,  2l8t  June  1774.  P. 
573- 

Found,  in  conformity  whh  Ross  v.  M'Ken* 
xie,  loth  Mardi  1774.  Found  likewise,  that 
valuations,  long  acquiesced  in  and  acted  upon, 
ought  not  to  be  called  in  question.  Earl  of 
F^€t  &o.  v.  D.  qf  Gordon^  &o.  16th  January 
1774.    P.  593. 

£&ct  of  a  restricted  enrolment  upon  the  re- 
quest of  the  party  at  the  Michaelmas  meeting, 
without  a  previous  claim  being  lodged  for  that 
restriction^— -Is  a  complaint  of  such  enrolment, 
at  the  instance  of  other  freeholders,  competent, 
under  the  authority  of  the  Aot  16th  Geo.  IL, 
where  no  objections  were  lodged  upon  a  change 
of  circumstances  l^^StexfMrt  v.  Campbell,  9th 
August  1774.    P.  596. 

An  objection  to  a  decree  of  division,  that  no 
notice;  was  taken  of  a  grsssum  paid  at  the  com- 
mencement of  a  tack,  waa  repelled.— *JBoyf£  v. 
AbercrombUf  10th  August  1774.    P.  597. 

What  to  be  acoounted  such  a  wadset  as  to 
entitle  to  a  vote  for  a  member  of  Parliament. 
Sude  9ub  pacto  de  rttrovendendo^^^Henderton 
V.  DdrympU^  6th  March  1776.  P.  695. 
Bum  V.  Adam,  17th  February  1779.  P.8S6. 
Is  a  mandate  necessary  to  aiitfaorise  a  claim 
for  a  person  residing  abroad  to  be  enrolled  at  a 
meeting  of  freeholckrs  ?— JDundbi  v.  Pergmon, 
2Sd  February  1780.    P.  853. 

Montgomery  v.  Ferguson,  19th  February 
1780.    P.  856. 

The  courtesy  does  not  take  place  in  lands 
acquired  by  the  wife  by  singular  titles.— Po^^r- 
son  V.  Ord,  1st  February  1781.     P.  879. 

A  person,  after  voting  for  preses  and  derk 
went  out  of  the  court-room  to  an  antechamber, 
where  he  waited  till  he  heard  his  name  called, 


to  give  bis  vote  for  the  member  being  elected, 
and,  instantly  appearing,  gave  his  vote.  There 
being  no  opportunity  prevu>udy  to  put  the  trust- 
oath,  it  was  tendened  to  him  immediately  after 
giving  his  vote,  when  he  refused  it,  as  being  out 
of  time.  The  freeholders  having  sustained  the 
vote,  the  Lords  found  they  had  done  wrong, 
and  ordered  the  person's  name  to  be  expunged 
from  the  roW^^^Brodie  v.  Urquhartf  7th  July 
1784.    P.  950. 

A  trust^conveyanoe,  for  behoof  of  creditors, 
does  not  take  away  the  right  of  voting  at  the 
election  of  a  member  of  Parliament. — Donald^ 
eon  V.  Grant,  lltb  March  1786.    P.  994. 

Objection  of  the  estate  being  reserved  in  the 
freeholder  for  the  purpose  of  giving  him  a  right 
to  vote.— Af'DoMtf  V.  Crati^ord,  loth  March 
1787.    P.  lOM. 

An  objectwn  to  a  decree  of  division  of  the 
valued  rent,  pronounced  at  a  meeting  held  in 
consequence  of  an  adjournment  made  at  a  pre- 
vious meeting,  where,  of  five  commissbners  pre- 
sent, only  one  had  taken  the  oaths,  was  repel- 
led— CampheU  v.  M' Derail,  20th  February 
1787.    P.  1023. 

MESSENGEIU-jCautioner  of  a  messenger  only 
liable  for  his  actings  qua  messenger.«-^^r/4A  v. 
Lumiedeny  1781.    P.  876. 

M*Pierson  v.  Ettlee^  2Stb  February  1787. 
P.  1021. 

MINOR. — ^The  wife's  minority  no  ground  for  re- 
ducing a  poBtHSuptial  oontraet  of  marriage 

Youngs  V.  RebeHson^    24th    January    1769. 
P.  265. 

Decree  having  been  pronounced  against  a 
minor  having  a  tutor,,  and  the  redahning  days 
having,  through  negUgenet,  been  allowed  to 
elapse,-i-fbiind^  that  the  minor  was  not  entitled 
to  be  reponed  on  the  head  of  minority  and 
lesion, — Badenoch  v.  Kelmans,  10th  February 
1769.    P.  276. 

A  male,  under  the  years  ef  pupillarity,  in- 
capable oi  contracting  a  marriage. 

Effect  of  inhibition  after  the  years  of  popO- 
krity  are  eaK:phr€d,->^oknsione  v.  Ferrier,  17th 
November  1770.    P.  368. 

A  female,  just  twelve  yean  of  stge,  to  whom 
her  mother,  and  several  other  persons,  had  by 
her £ither  been  named  curators,  at  liberty,  in  op- 
position to  the  latter,  to  accompany  her  mo- 
ther to  a  foreign  country,  with  the  purpose  of 
residing  theffe.--OivAem  v.  Erskine,  4^.  23d 
June  178a    P.  860. 

A  slight  act  of  faemologatioD,  occasioned  by 
Iha  influence  of  a  father,  and  oniy^  a  few  days 
festecior  to  minority,  not   sufficient  to  bafc- 
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retikuHo  in  mi^jrum^^^Amoi  ▼.  MdvSk^  4tb 
JnlylTd^    P.  904. 

The  SapiwBd  Court  would  not  aothorifle  a 
debtor  to  pay  his  debt  to  a  dBiDor  not  havmg 
curatorB.— JCRrinum  ▼•  Pym,  Ist  August  1782. 
P.  90^ 

A  minor,  who  had  a  dommistion  in  the  arm  j» 
found  liable  for  various  articles  iiought  by  him, 
although  the  persons  liable  by  law  to  dlment 
him  could  not  have  been  obliged  to  pay  for 
them« — Johnston  ▼•  MaUlandf  20ch  November 
178«.    P.  911. 

MULTIPLEP0INDIN6.-^A  of  London  ar- 
rested, in  the  hands  of  B  in  Scotland,  a  sum 
due  by  B  to  a  debtor  of  A.  Afterwards  B  be- 
ing in  London,  his  person  was  attached  by  the 
assignees  of  the  common  debtor,  and  he  was 
compelled  to  find  bail  to  appear  in  an  Eng- 
lish Court.  A  forthcoming  being  brought  by 
A,  found  ^hat  B  must  pay  tlie  sum  arrested 
to  htm,  atia  thai  he  was  not  bound  to  find  cau- 
tion to  relieve  B  of  the  English  attachment. 
-^Cameron  Farquhar  t.  WaH  and  Company, 
?th  February  1769.    P.  274-  * 

Procew  of  adjndicatioo  cannot  be  stopped 
or  delayed  by  a  multiplepoinding  raised  by  the 
debtor,  who  was  doubly  distressed  for  the  debt 
adjudged  for-— rAaiiis  v.  Moncriegky  2ith  July 
177a     P.  368. 

A  process  of  multiplepoinding,  brought  in 
consequence  of  an  arrestment,  presenres  the 
arrestment  from  prescribing,  although  thear«. 
Fester's  interest  is  not  produced  in  the  mohi- 
plepoioding. — Thomton  t^  Simpson,  26th  Jdy 
1774.    P.  591. 

MUTUAL  CONTRACT.^Marriage  contract, 
though  not  signed  by  the  wife,,  may  bind  her 
and  her  imuc^^fFemysses  ▼.  Wemyssr  ISA 
November  1 768.    P.  258. 

A  vessel  on  a  trading. voyage  being  captmned, 
the  satlof*  entitled  to  wages  pro  rata  iHneris. 
m^RosSt  4^.  V.  Glas/ord  and  Company^  20th 
February  171 L    P.  406. 

Cmam  mnd  Company  y.  8Urar$^  dOth  No- 
•  vember  1778.    P.  5^* 

The  provisiona  to  a.wifo,  in  a  contract  of 
marriage,  are  presumed  to  be  made  in  consi- 
deration of  the  mofriage,  not  of  the  tocher, 
unless  the  worids  of  the  contract  es|icesdy  bear 
so.  Where  the  wife's  funds  are  compute  at 
a  certain  sum  in  her  contract  of  marriage,  ac- 
quiesced in  by  the  InidMnd  during  the  suiisis- 
«ence  of  the  marriage ;  the  presumption  of  law 
is»  that  they  did  actually  amount  to  that  sum, 
and  tiM  husband,  or  his  represcnutives^  after 
her  death,  will  be  obliged  ta  account  to  her 


ezeoutors  aceofdingly«^«i»)PiZfofi  v.  Wighimant 
30th  July  1777.    P.  771. 

NAUTiB,  CAUPONES,  STABULARIL— The 
owners  of  stage  coaches  not  answerable  for 
the  safe  conveyance  of  money,  unless  where  it 
has  been  delivered  as  such.— M<i4tMi!am2  v. 
Dick^  6th  February  1787.    P.  1019. 

NEGOTIORUM  6EST0R Arrestment  used 

by  him  proprio  nomine,  upon  a  blank  admiral 
precept,  not  available  to  the  person  in  whose 
name  it  was  afterwards  libelled,  in  a  competi* 
tion  with  an  intermediate  arrester.— GtifOfi  and 
Balfimr  v.  Hutkm  and  Companjf^  2Sd  June 
1772.    P.  476. 

NO V ATIO  DBBITI.— BacAtf mm  and  Compant/ 
V.  SomerxfUle,  19th  February  1779.    P.  826. 

OATH  OF  PARTY...-^ath  of  party,  respecting 
the  eoeroslty  of  a  bill,  must  be  meinal^Snan 
V.  Samn^  SfC  SOth  June  1786.    P.  998. 

OBJECTION  OF  RELATIONSHIP.— Porfer- 
Jdd  V.  Nicholson,  21st  June  1771.    P.  418. 

PACTUM  ILLiaTUM.— A  marriage^brekage 
obligation  contra  bonosmoreSt  and  not  action* 
•  able — rAoffMmtv.M'Xotft,  4th  February  1770. 
P.  389. 

A  bond  gnmted  by  nu^trates  in  office  for 
a  sum  to:  defley  the  expense  of  their  own  de- 
fence, aeainst  a  complaint  on  the  head  of  bri« 
bery  ana  corruption,  (in  which  the  complainers 
prevailed-,)  to  die  person  employed  by  them  to 
conduct  that  defence,  and  by  him  assigned  to 
the  person  whose  political  agent  he  wai^  and 
where  the  principal  was  in  the  knowledge  of 
corrupt  stipulations-  made  in  his  behalf  with 
these.magistrates,  on  which  tile  complaint  was 
fbimded,  was  found  ncit  binding  as  m  debt  upon 
.  theboff^. — MttgisiraictqfPiiiemDeemr.  Alex^ 
ander,  &c  15th  July  1774.    P.  586. 

In  a  question  relative-to  the  validity  of  a  bill, 
granted  as  the  amount  of  a  wager  lost  upon  a 
horse  race,  the  Lords  found  that  the  14th  Act 
of  Psrharaent  1621,  rehitlve  to  game  debts, 
was  not  in  dcsuetude^-^Afffxtsefi  v.  Blair,  drc 
14th  July  1774.    P.  605. 

What  deemed  such,  ooneeming  a  presenter 
tion  ta  a  vacant  chumium^Maxwdl  v.  Gordon, 
18th  January  1775.    P.  624. 

Action  denied  upon  a  bill  gnmted  for  smug« 
glad  goods. — Thomson  v.  DimoM,  7th  Febru- 
ary 1776.     P.  68S. 

CamiMl  V.  SeoUaadc^  28Ah  November  1 778. 
P.  812. 
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Sale  ofsmuggled  good$,^^M*ClureandM*Crie 
V.  Patenon,  &c.  26th  February  1779.    P.  829. 

Action  dented  for  breach  of  a  smuggling 
«  contract*— ilft^c^fff  v.  Morgan^  22d  Jupe  1780. 
P.  859. 

Combination  of  intended  offerers  at  a  public 
sale.— Afurroy  v.  M*Whanf  Ist  March  178S. 
P.  920. 

A  British  subject,  prisoner  on  board  of  a 
French  privateer,  while  she  captured  a  British 
ship»  having  purchased  the  prize  hona  Jide  on 
his  own  account,  was  found  to  have  not  thus 
acquired  the  property^  but  that  the  original 
owner  was  entitled  to  reclaim  it  upon  payment 
of  the  legal  salvage.— -Pa/mer  v.  Hutton^  8d 
February  1784.     P.  937. 

It  is  'pactum  iUicitum  if  a  person  stipulate  a 
benefit  to  himself,  or  to  another,  for  obtaining 
to  a  third  an  office  from  government...— Dff/I 
rympk  v.  SAanr,  1st  February  1786.     P.  989. 

A  transaction  between  a  kirk-session  and  a 
person  guilty  of  fornication,  whereby  the  latter 
became  bound  to  pay  a  sum  of  money  to  the 
kirk-treasurer,  legal.-.-Dat»d!fOfi  v.  Chrant,  2d 
August  1786.    P.  1001. 

A  wager  respecting  the  election  of  a  mem- 
.  ber  of  parliament  not  actionable..— >fir«c«  v. 
Ross,  26th  Janaary  1787.    P.  1016. 

The  court  refused  to  sustain  process,  at  the 
instance  of  a  Scotchman  carrying  on  trade 
abroad,  for  the  price  of  contraband  goods  fur- 
nbhed  by  him  to  a  person  in  Scotland.— CeiiiN 
ley  V.  RoberUon,  11th  February  1790.  P. 
1077. 

PAPI8T.<— Papist  may  succeed  to  a  lease  of 
lands. — fVaiton  v.  Gordon,  15th  July  178S. 
P.  984. 

PARENT  AND  CHILD.— The  nomination  of 
a  trustee,  in  a  deed  executed  by  a  man  and  his 
wife  for  behoof  of  their  children,  is  revocable 
by  the  father,  as  their  administrator  in  law, 
though  the  deed  should  contain  no  express 
power  of  revocation— Sco#/|  &c,  v.  WiUon^  22d 
June  177S.    P.  528. 

PART  AND  PERTINENT^— Kirk-seat  carried 
by  a  dbposition  of  lands. — Dujgf"  v.  Brodkf 
28th  June  1769.     P.  297. 

Mills  carried  by  a  disposition  of  the  lands 
with  part  and  pertinents— jRamfoy  v.  RoiCf 
ntb  June  1777.    P.  756. 

The  right  of  trout  fishing  understood  as 
conveyed  under  the  desqription  of  part  and 
partinent,  but  may  be  expressly*  reserved  from 
the  grant,  or  transferred  to  a  third  party. — 
Carmichael^  &c«  v.  Cotjuhorii  16th  Notember 
1787.    P.  loss. 


PASSIVE  TITLB..Intiom]asion  to  a  trifling 
extent,  and  without  fraud,  found  not  to  inier 
a  passive  title.— IFiboii  v.  Armour^  7th  July 
1772.    P.  482. 

Found  that  a  person  passing  by  his  fiither, 
who  was  three  years  in  possession,  as  apparent 
heir,  and  also  passing  by  hb  grandfather,  the 
person  last  bfeft  base,  and  making  up  titles  to 
a  remoter  predecessor,  who  was  the  last  pub- 
licly  infeft  in  the  lands,  is  liable  for  the  debts 
contracted  by  bis  father  upon  the  statute  1695. 
—//fly  V.  Hay,  17th  January  1775.     P.  607. 

Action  transmiu  against  heira  in  valorem 
only. — Penman  v.  Penman f   15th  December, 
1775.    P.  667. 

PATRONAGE— Jtt*  Devolttium.^Preibytery 
of  Paisley  v.  Erskine,  10th  August  1770.  P. 
S66. 

Jus   devoltUum.'—^Forbes  v.    Presbyiery   rf 
SiraMqgie,  1st  August  1776.     P.  712. 

Alternate  right  to  present<.«jB.  of  Moray  v. 
Brodie,  29th  July  1777.     P.  767. 

Found,  that  the  patronage  of  churches  came 
not  under  the  general  act  of  annexation  in 
1587*      Murdock  v.  Gordanf  22d  February 
1  1788.    P.  917. 

PENALTY.— Penalties  in  an  adjudication  not 
restricted.— Cre</fiorf  qf  Auchinbreck,  1st  Fe- 
bruary 1769.    P.  271. 

PERICULUM— Fire,  occasbned  by  the  ne^ 
gence  of  the  tenant,  subjects  him  in  damages 
to  the  proprietor. — Hardie  v.  BUsek^  Sd  March 
1768.     P.  221. 

A  at  London  sent  a  cask  to  B  at  Edinburgh, 
addressed  to  •  B.  Esq.  by  the  ship  AdoJphus, 
Ross,  master/  The  master,  upon  his  arrival 
at  Leith,  lodged  the  cask  with  a  warehouse- 
man, who,  being  unable  to  discover  B  by  the 
above  address,  kept  the  goods  till  they  were 
spoiled.  No  bill  of  lading  or  receipt  was  trans- 
mitted by  A  to  B,  nor  did  he  send  notice  that 
the  goods  were  to  be  shipped*  In  an  action 
against  the  master  and  the  warehoaseman,— 
found  that  neither  of  them  was  liable  for  the 
loss.— Ogf/ty  V.  Ross,  7th  March  1771.   P.41S. 

PERSONAL  PROTECTION— JoAnifoM,  Ac. 
V.  Chisholm,  Ac  10th  March  1778.    P.  525. 

PERSONAL  AND  REAL.— In  penonal  righu 
fraus  amctoris  nocet  imccessori^^MaedomiM  v. 
Carmickaelt  &c.  20th  November  1 772.  P.  51S. 
A  faculty  to  buideo,  to  the  extent  of  a  car- 
Um  sum,  being  reserved  in  a  disposition  by  a 
mother  to  a  son,  who»  of  even  date,  granted  a 
relative  personal  obligation  therefor;  whether 
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that  tam  was  thereby  made  a  real  harden  de 
presentif — ^Whether  the  faculty  was  exercised 
habUi  modo  by  after  deeds  of  the  mother's 
executed  with  that  Tiew  ?—HiU  r.  Hillt  5th 
Julyin*.    P.  581. 

Whether  a  tack  of  senrices  prestable  by 
tenants*  when  clothed  with  possession,  is  an 
effectual  right  against  singular  successors  in 
the  lands— .Gori^oii  v.  Lord  Forbes,  &c.  16th 
November  17T4.    P.  599. 

Ferguson  r.  MitekeU,  19th  February  1781. 
P.  879. 

Thomson  v.  Armstrong's  Creditors^  16th 
Nbyember  1786.    P.  1002. 

PERSONAL  AND  TRANSMISSIBLE._An 
annuity^  assigned  to  a  husband  in  a  contract 
of  marriage,  transmits  to  his  heirs*  though  heirs 
are  not  mentioned.^— M*Z.eo<f  ▼.  Nichobon, 
4th  August  1768.     P.  234. 

A  tack  for  57  years,  secluding  assignees 
and  sub-tenants,  not  adjudgeable.— Cimntii;^- 
'homes  T.  HamiUonf  21st  November  1770. 
P.  869. 

Clause  in  a  tack,  that  the  tenant,  at  his  re- 
moval, shall  be  paid  the  expense  of  inclosing, 
effectual  against  a  singular  successor  in  the  lands 
— Arbuihnoi  v.  Colpthonf  5th  February  1772. 
P.  464. 

A  cautionary  obligation  does  not  fall  by  the 
cautioner's  death*  but  continues  upon  his  heirs. 
—  University  of  Glasgow  v.  MiUer,  18th  No- 
vember 1790.    P.  1091. 

PERSONAL  SERVICE8.-*See  Sbrvicks  Per- 

SOMAL. 

PLANTING  AND  INCLOSING The  clause 

of  the  Act  1661,  c.  41.  respecting  half*dyke, 
IS  perpetual.— -jRtWeiU  v.  Marquis  ^  T\»eeddale^ 
5th  December  1 769.    P«  8 1 8. 

Import  of  the  statutes  for  preservation  of 
planting,  in  a  question  between  Master  and 
Tenant.-— Zrogtffi  v.  Howatson^  21st  July  1775. 
P.  644. 

Amendioent  of  a  libel  laid  on  the  Acts  of 
Parliament,  for  the  preservation  of  planting, 
>  not  allowed  after  a  proof  led.— -Motr  v.  Morrim 
son,  17th  November  1775.    P.  658. 

The  Act  1661  not  to  be  extended  to  the 
case  of  a  conterminous  tenement,  where  the 
charges  of  inclosing  would  not  be  compensated 
by  the  resulting  improvement.— -£.  of  Peter* 
borough  V.  Garndt,  15th  June  1785.    P.  945. 

POINDING.— -A  messenger  who,  without  letters 
of  Open  Doors,  had  removed  trees  which  served 
as  a  barricade  to  the  door  of  a  wood  yard,  and 


so  made  entry  and  poinded,  was  assoilzied  from 
reduction  of  the  poinding. — Stephen,  &c  v. 
Craick,  &c.  25th  January  1769.     P.  269. 

Act  20th  Geo.  II.  c.  48.  A  poinding,  com- 
menced within  the  head  burgh  of  a  shire,  must 
be  completed  at  the  market-cross  of  the  burgh. 
—Hotchkis  V.  Eyre,  9th  August  1 787.   P.  1 03 1 . 

POOR.— Poor  are  a  burden  on  the  parish  where 
they  have  resided  for  the  three  last  years— 
Baxter,  Ac  v.  Parish  Ac.  qfCraiUng,  August 
1767.    P.  198. 

The  parish  where  the  pauper  has  had  his 

■  residence  for  the  last  three  years  liable  for  his 

maintenance.— i^tVib-SCT«foit  of  Coldstream  v. 

Kirk' Session  of  Hutton,  6th  December  1770. 

P.  680. 

Sheriff  has  no  power  to  fix  the  quantum  of 
parochial  aliment  to  indigent  persons  out  of 
the  poor's  funds,  and  pass  decree  therefor  in ' 
the  first  instance.— /iTir^-iStfiston  of  Eckfbrd  v. 
Adamson,  20th  November  1772.    P.  495. 

Power  of  heritors  sustained  to  lay  on  an 
assessment  for  maintenance  of  the  poor,  by 
the  real  rent,  although  formerly  levied  accord- 
ing to  the  valued  rent,  as  being  an  expedient 
alteration  from  the  particular  situation  of  the 
parish.— Sco/  v.  Fraser,  19th  January  177S. 
P.  522. 

The  poor  of  the  parish  where  the  wager  was 
laid  is  entitled,  by  the  Act  of  Parliament  1621, 
to  the  surplus  of  money  won  upon  a  horse 
race  above  100  metVu.'^Kirk' Session  of  Dum- 
fries  V.  Kirk^Session  of  Kirkcudbright,  15th 
June  1775.    P.  684. 

A  bastard  child  being  sent  to  nurse,  out  of 
the  parish  in  which  the  parents  resided,  to 
another  parish,  the  former  was  found  liable  for 
its  maintenance.— PamA  of  Guthrie  v.  Parish 
of  Aberbrothock,  81st  July  1771.    P.  772. 

PRESCRIPTION.— Possession  of  lands  uponin- 
feftments' proceeding  on  precepts  from  a  wrong 
superior,  sufficient  to  give  right  to  the  subjects 
by  the  positive  prescription. 

The  possession  of  a  disponee  joins  to  the 
possession  of  his  author  to  complete  prescrip- 
tion.— Mt/Air,  &c.  v.  Dickson,  8th  March  1766. 
P.  1. 

Whatcircumstances  sufficient  to  interrupt  the 
negative  prescription. — Aitkin  v.  Malcolm,  19th 
November  1766.    P.  148. 

An  erroneous  tenure  of  lands  becomes  good 
by  prescription,  thot^  the  vassal  had  not  dis- 
charged the  burdens  of  it. —  DqfBuccleugh  v. 
Officers  of  State,  5th  August  1768.    P.  237. 

Prescription  of  an  entail. — Grant  v.  Gordon, 
25th  January  1 769.    P.  269. 


1190 


INDEX. 


•'♦ 


Thklage  acquired  by  prescription  upon  a 
grant  of  the  mill  and  pertinentfl.-£rtfcff  ▼•  SteiHf 
&c.  10th  March  1769.    P.  288. 

Pretcripiion  of  an  erroneous  tenure  of  lands. 
— D.  ofBuccleugh  y  Officers  of  States  1st  Au« 
gust  1769.    P.  SOS. 

The  right  of  superiority  of  lands,  held  by  an 
erroneous  tenure,  being  found  to  be  established 
by  prescription  In  the  Crown ;  the  right  to  the 
feu*duties  found  to  be  vested  in  like  manner  in 
the  Crown,  and  the  vassd  accountable  for  a  re- 
trospectiye  period  of  forty  yewn^^^Bucdeugh  ▼• 
(^^$  qfSUiie^  Slst  January  177a    P.  S3S. 

An  adjudication  being  led  against  two  dis- 
tinct subjects,  but  no  infeftment  taken,  so  that 
it  remained  a  personal  right,  and  possession 
maintained  only  upon  one, — the  right  to  the 
other  found  to  be  cut  off  by  the  negative  pre- 
cription.^-^Roberison  v.  RoberUon^  Sd  August 

1770.  P.  S62. 

An  infeftment  in  fee-simple,  upon  a  precept 
of  date  consiatf  in  the  superiority  of  lands  con- 
tained in  a  deed  of  entail,  with  possession  main- 
tained of  said  lands  for  forty  years,  but  which, 
quoad  the  property  thereof,  had  been  originally 
acquired  upon  a4lifierent  title,  viz.  the  right  of 
apparency ;  found  sufficient,  by  prescription,  to 
work  off  the  limitations  of  the  entail,  and  to 
establish  a  right  both  to  superiority  and  pro* 
perty  in  fee«shnple«— iSruce  ▼•  Carsiairs,  6th 
December  1770.    P.  S78. 

Quinquennksl  prescription  of  the  Aa  1669, 
c  9,  pleadable  by  the  cautioner  of  the  tenant. 
^Duffy.  Innes,  6th  February  1771.    P.  S99. 

An  heritable  right  to  teinds  not  acquired 
by  the  positive  prescription  by  possession  upon 
tacks  onlj^'^SiMclair  v.  Sinclair,  27th  June 

1771.  P.  420. 

An  obligation  to  execute  an  entail  cut  offby 
the  negative  prescription.— Portfer/^f A/  v.  Por» 
terfieldi,  6th  December  i771.    P.  457. 

The  vicennial  prescription,  in  terms  of  1669, 
c  9,  of  a  holograph  missive  letter  of  relief, 
found  to  commence  precisely  from  its  date,  and 
that  the  act  admits  not  of  any  latitude  in  that 
respect,  even  in  a  question  with  the  heir  of  the 
creditor,  pleading  both  ignorance  of  his  right, 
and  that  it  was,  in  its  nature,  not  an  absolute 
obligation,  but  pendent  upon  a  condition,  and 
therefore  the  presoription  could  only  begin  to 
run  from  the  time  of  the  distress,  as  in  the  case 
of  warrandice.— Htfmtf  v.  DonaldsoHf  19th  Ja- 
nuary 177S.    P.  511. 

Operation  of  prescription  against  the  Crown. 
^^Commiuianeri  of  Annexed  Eiftaies  v.  Mewues, 
15th  December  1775.    P.  547. 

The  plea  of  the  negative  prescription,  founded 
upon  only  a  partial  possession  having  been  bad 
by  the  dominant  tenement,  not  admissible  to 


limit  the  extent  of  a  thirlage  of  omnia  gnma 
eretcentia  constituted  by  wvit,  wheie  the  obli- 
gation of  thirlage,  as  originally  ooastituted,lias 
been  repeated  in  the  succesMve  investitures  of 
the  servient  tenement,  the  latest  whereof^  in 
favour  of  the  defender  himself,  was  much  with- 
in the  years  of  prescription*— ^^imfMOii  v*  Skemet 
85th  January  1774.    P.  5SS. 

Possession  for  forty  years,  founded  on  a  dis- 
position from  the  superior,  who  had  attained 
possession  in  virtue  of  the  clan  act»  found  suf- 
ficient to  establish  a  prescriptive  right.-»iliu/- 
dieton  V.  £.  qflhmmme^  20th  July  1774.  P. 
587. 

A  process  of  multiplepoinding,  brought  in 
consequence  of  an  airestmeat,  preserves  &e  ar« 
restment  from  prescribing,  although  the  ar- 
rester's interest  is  not  produced  in  the  multi- 
plepomding.— TAoatsoji  v*  Anuon,  28th  July 

1774.  P.  591. 

The  positivB  prescription^  whereby  the  pro« 
perty  of  a  subjeet  hath  beea-acqukedy  has  no 
effiiot  against  a  jue  erediti  <Mrer  that  ^subject, 
when  it  is  saved  from  the  negative  preecription. 
— MackeHMe  v.  Fea,  2d  August  1775.  P. 
65S. 

The  triennial  prescription  not  obviated  by 
production  of  a  written  oommission  for  the 
goods.— CA^op  V.  Cordiner,  SOth  November 

1775.  P.  662. 

How  far  an  action,  brought  by  a  person  in 
his  own  right,  will  interrupt  the  negative  pre- 
scription of  the  same  claim,  which  might  have 
been  competent  to  him  in  the  right  of  another. 
'^Robertwn  v.  RoberUon^  Ac  5th  July  1776. 
P.  707. 

The  triennial  prescription  of  accounts  ap- 
plied, although  the  pursuer  alleged  that  he  was 
non  vakns  agere^  because  the  sum  being  small, 
and  the  defender  in  England,  the  roaster  could 
not  afford  the  expense  of  an  action  in  a  foreign 
country.— Af^GAfs  v.  Tinkkr^  14th  December 

1776.  P.  785. 

Diligence  used  upon  a  bond  corroborated, 
found  not  to  save  from  prescription  the  relative 
bond  of  corroborstion.— ^iBoyi^  v.  E.  of  Home, 
1 1th  February  1777.    P.  751. 

ScoU  V.  Sieaart^  10th  Angust  1778.   P.  81 1. 

Where  diligence  is  done. within  the  seven 
years,  a  cautioner  is  not  liable  for  anaaalreots 
that  are  posterior  to  the  seven  years^— iZsiif  v. 
Maxwett,  17th  February  17S0.    P.  950. 

Found,  that  althoii(gb  a  writer  hold  poaees- 
sion  of  his  client's  papers,,  this  does  not  inter- 
rupt the  triennial  prescription  of  his  accoonl. 
^M'Adam  v.  Fogo,  22d  December  178a  P. 
875. 

Act  1597,  cap.  83,  does  not  apply  to  nc« 
counts  between  the  master  of  a  ship  and  ita 
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owners.— BtttoAorl,  &c.  v.  Mudie,  &c.   ISth 
June  1781.    P.  885* 

Whether  effectual  against  an  entail  of  lands, 
when  the  prescriptive  title  is  anterior,  and  when 
posterior  to  the  entail,  against  an  entail  of  a   ' 
personal  bond,  and  of  leases  ?^~Maule  v.  E,  of 
DaUiOKsic,  1st  March  1782.     P.89f). 

A  partial  payment  made  and  marked  on  the 
back  of  the  bill,  after  running  of  the  sexennial 
prescription,  by  the  representatives  of  the 
debtor,  saves  from  the  prescription. — Scolt  v. 
Gray,  3d  February  1784.     P.  939. 

Found,  that  a  blank  summons  does  not  in- 
.  terrupt  prescription ;  but  that  action  against 
one    of  the  correi  debendi  does. — Gordon  ▼• 
Bogle.    *2Sd  June  178*.     P.  9*7. 

Prescription  of  a  debt  due  by  a  corporation, 
Whether  interrupted  by  a  horning  used  against 
some  .of  the  members  who  had  been  the  repre- 
sentatives of  the  corporation  when  the  decree 
on  which  the  horning  proceeded  was  pro- 
nounced ?— -Grant  v.  Grove,  ^^th  November 
1784.     P.  955. 

A  person  granted  a  letter,  promising  that  a 
sum,  due  by  other  parties,  for  which  they 
granted  acceptance,  should  be  paid.  Found 
not  to  have  the  benefit  of  the  septennial  limi- 
tation nor  the  sexennial  prescription. — Howi' 
ion  V.  Howison^  7th  December  1784.  P.  959. 

How  far  interrupted  by  the  minority  of  the 
substitute  heirs.«^Gor(/o7i  v.  Gordon,  13th  July 
1784.     P.  960. 

Whether  the  verity  of  a  holograph  deed  can 
be  proved  by  the  oath  of  the  grantor's  heir  rela- 
tive to  the  handwriting  alone  ? — Dalzell  v.  Lord 
Lindores,  28th  November  1785.     P.  984. 

The  sexennial  prescription  of  bills  of  ex- 
change not  obviated  by  a  relative  writing  of 
equal  date  with  the  bill  itself.— BucAan,  &c.  ▼. 
Barclay y  31st  January  I787.     P.  101 7. 

Bills  now  retain  their  extraordinary  privileges 
for  six  years^'^Robertsonf  &c,  ▼.  M*Glashan, 
7th  February  1787.    P.  1020. 

PRESUMPTION Found,  that  an  after  provi- 

sion  to  a  child  must  impute  in  payment  of  a 
former  provision,  though  not  purified  at  its 
didXe.^Mathieson,  &c.  v.  Mathieson,  20th  No- 
vember 1766.     P.  155. 

Donatio  inter  virum  et  uxorem,  and  implied 
revocation  thereof  by  a  posterior  deed.-«-;Sco^/ 
▼.  Scott,  24th  July  I770.     P.  357. 

Whether  the  oath  of  a  person  sued  for  the 
aliment  of  a  bastard  child,  acknowledging  that 
he  bad  carnal  knowledge  of  the  mother  eleven 
calendar  months  preceding  the  day  fixed  on  in 
the  libel  as  the  child's  birth-day,  but  not  pos- 
terior to  that  period,  affords  a  proof  of  his  being 


the  father  of  that  child? — Stewart  v.  M*Keand, 
6th  August  1774.     P.  595. 

An  admission  of  intercourse  with  a  woman 
upwards  of  eleven  lunar  months  previous  to  Iter 
beihg  delivered  of  a  child,  found  not  sufficient 
proof  that  the  party  making  the  admission  was 
the  father  of  the  child.— Jac^  v.  Copland,  27th 
June  1775.     P.  639. 

A  general  settlement  of  one's  estate,  dis- 
pensing with  the  delivery,  and  containing  power 
to  revoke,  not  held  to  be  annulled  >  by  a  poste- 
rior partial  settlement  in  favour  of  others,  exe- 
cuted on  deathbed,  which  contained  no  direct 
revocation  of  the  former ;  nor  the  second  re- 
ducible as  on  deathbed,  in  a  question  between 
the  heir-at-law  and  the  disponees  in  both  deeds. 
— Rcnoan  v.  Alexander,  22d  November  1775. 
P.  659. 

Registration  of  a  deed  found  to  be  equiva- 
lent to  delivery,  with  regard  to  heritage,  but 
not  as  to  moveables. — Leckie  v.  Leckies,  22d 
November  1776.     P.  721. 

Presumption  in  favour  oniCc^Lader,  Scotts, 
28th  January  1779.     P.  820. 

Buchanan  and  Company  v.  SomervilUf  19th  . 
February  1779.     P.  826. 

PRIVILEGE — Roebuck  and  Company  v.  Stir^ 
lings,  20th  January  1773.     P.  512. 

Found  a  good  objection  to  a  Scotch  patent, 
that,  previous  to  its  being  granted,  the  art  was 
known  and  practised  in  England. — Stirling  and 
Company  ▼.  Roebuck  and  Company,  9th  March 
1774.     P.  566. 

PRISONER.— One  in  prison  for  a  fine,  damages, 
and  expenses,  ex  delicto,  not  entitled  to  the  be- 
nefit of  the  act  of  grace. — Tailor  v.  Wright, 
24th  February  1768.     P.  217. 

An  officer,  of  the  navy  is  not  obliged  to  as- 
sign his  half- pay  on  a  cemo  bonorum.—  Grier- 
son  V.  Campbell,  &c,  5th  March  1 768.    P.  ^22, 

A  debtor,  after  having  been  liberated  on  the 
act  of  grace,  may  be  again  imprisoned  on  the 
same  diligence. — Brown  v.  Carmichael,  &c. 
16th  February  1776.     P.  686. 

Liability  of  Magistrates  for  not  receiving  and 
incarcerating  a  debtor  duly  presented  by  a 
messenger. — Gray  v.  Magistrates  of  Dumfries, 
7th  December  1 780.     P.  866. 

Magistrates  liable  if  they  do  not  imprison 
debtors  as  soon  as  delivered  to  them. — Bell  x. 
Magistrates  of  Lochmaben,  13th  June  178I. 
P.  885. 

Act  of  grace,  Whether  applicable  to  persons 
imprisoned  for  penalties  imposed  for  security  of 
the  revenue  ? — Lesley  v.  Stewart,  6lh  February 
1783.    P.  916. 
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The  temporary  enlargement  of  a  prisoner  on 
a  meditaiione  Juga  warrant  faik  not  under 
the  act  of  sederunt  167l.-~Gor<foii  v.  MelliSf 
,  24th  January  1786.     P.  991. 

Act  of  sederunt,  11th  February  1671*  Ma- 
gistrates of  a  burgh  found  liable  for  the  escape 
of  a  prisoner.—- Purcfi^y  Crutnt  and  Company  ▼• 
Magutraies  of  Montrose f  29th  June  1786.     P. 

997. 

How  far  a  person  imprisoned  for  non-pay- 
ment of  a  6ne  to  the  private  party,  and  to  the 
public  prosecutor,  is  entitled  to  the  benefit  of 
the  act  of  grace.— C^ar^  v.  Johnston^  &c.  7th 
December  1787.    P.  1038. 

Magistrates  found  liable  for  the  sums  due  to 
an  incarcerating  creditor,  even  where  the  debtor 
had,  before  his  release,  obtained  the  cessio  bo* 
norum. — fViUon  v.  Grieve^  &c.  8th  July  1788. 
P.  1050. 

Act  1695,  cap.  S2.  A  person,  to  whom  a 
cessio  boHorum  had  been  refused,  admitted  to 
the  benefit  of  the  act  of  grace.— Gray  v.  Aiiken, 
i:7th  May  I78O.    P.  1083. 

PRIVILEGED  DEBT.— Wages,  or  yearly  salary 
to  the  overseer  of  an  extensive  distillery,  found 
not  a  privileged  debt.— iUef/dy  v.  Haig  and 
Company**  Trustees,  Sd  February  1798.  P. 
1061. 

PROCESS— A  decreet  of  forthcoming  was  re« 
duced,  because  the  circumduction  of  the  term 
against  the  arrestee  proceeded  on  aa  act  and 
commission,  in  which  the  blanks  were  notfilled 
up,  and  was  obtained  when  the  process  was 
asleep.^BaiUie  v.  Ross,  17th  December  1766. 
P.  176. 

The  pursuer  of  a  divorce  for  adultery  must 
condescend  specially  upon  the  person  with 
whom  the  crime  is  supposed  to  have  been  com- 
mitted.»Ma)bon  v.  Porterfidd,  21st  February 

1770.     P.  345. 

A  summons,  it  being  sanctioned  by  the  prac- 
tice, may  be  called  upon  the  last  dayof  com- 
pcarance.p-^^/>e»ce  v.  Smithy  31st  July  1771. 
P.  451. 

A  decree  of  locality,  in  respect  it  bad  been 
pronounced  in  absence,  and  that  an  error  had 
been  fallen  into,  and  a  wrong  done,  reduced. 
— WdUace  v.  Earl  of  Stair,  4th,Deccraber  1771 . 
P.  456. 

Defender's  claim  for  expenses,  incurred  in  a 
successful  opposition  to  a  bill  of  advocation  at 
the  pursuer's  instance,  ought  to  be  made  in 
the  original  action  still  pending,  and  not  by  a 
separate  one,  though  before  the  same  Judge. 
^Shaims  v.  Alston,  16th  January  1772.  P.  463. 

When  a  process  falls  9A\te^^^lA)gan  y^^Hoxv 
atson,  2l8t  July  1775.     P.  644. 


In  a  process  of  adjndieataon:,  the  defender  is 
entitled  to  take  a  day  to  produce  a  progress, 
whatever  may  be  the  consequence,  to  the  pur- 
suer, of  the  delay. — Peadie  v.  Hamilton^  13th 
December  1776.    P.  733. 

Proceedings  in  absence  before  expiry  of  the 
inducia.^^Wilsons  yr.Lochead,  25tb  June  1778. 
P.  798. 

Benson,  petitioner,  18tb  June  1779.  P.  835. 

PROMISSORY.NOTE.     See    Bill  of    Ex- 

CHANOX. 

PROOF.— One  person  having  purchased,  at  a 
public  sale,  a  house  for  another,  by  verbal  or- 
der,  a  proof  waa  allowed,  by  witnesses,  of  £acu 
tending  to  show  that  the  order  had  been  given. 
-— Afuditf  v.  Ouchterkny's  Children,  13th  June 
1766.     P.  15. 

A  maodatar  being  dead,  evidence  by  wit« 
nesses  was  admitted  to  prove,  from  his  acknow- 
ledgment, and  from  other  circumstances,  that 
he  had  authorised  verbally  the  purchase  of  aa 
heritable  subject. — Mudie  v.  Auckterlonys,  23d 
January  1767.     P.  180. 

Parole  evklence  is  competent  to  prove  that 
an  heritable  bond,  bearing  to  be  onerous,  and 
adjudged  by  an  onerous  creditor,  was  granted 
gratuitously,  and  contrary  to  the  Act  1621.— 
Gib  V.  Zivfif^itoii,.  26th  Feb.  1767.    P.  180. 

An  extract  of  the  senteBoe;o£  a  presbytery, 
deposing  a  minister,  found  not  to  be  legal  evi- 
dence of  the  fact ;  the  minutes  firom  which  the 
extract  was  taken  not  having  been  signed  by 
the  moderator. — Dickson  v.  E.  of  Dundonald^ 
&c.  6th  February  1768.   .P.  212. 

Oath  of  the  wife  competent  to  prove  furnish- 
ings made  to  herself  or  the  family.-— Patern^n 
V.  Tayhr^  23d  January  1771.    P.  891. 

Parole  evidence  incompetent,  to  rectify  a 
mistake  in  the  record  of  judicial  proceedings. 
GiUies  v.  Afunvy,  25th  January  1771.  P.  S92. 

A  promise,  though  alleged  to  be  made  sn/au- 
tu  matrimonii,  not  proveable  by  witnesses.*— 
Miller  v.  Tremamonda^  29th  January  1771. 
P.  409. 

Trust,  how  competent  to  be  proved.— i4l»on 
V.  Forbes^  &c»  2l8t  June  1771.     P.  486. 

Maxwell  v.  Burgess^  29  th  June  1773.  P. 
530.  ' 

In  a  declarator  of  mavritge,  the  man  in  de- 
fence accused  the  woman  of  inoontinency. 
The  Lords  adhered  to  an  interlocutor  of  the 
commissaries,  re£iising  a  proof  of  the  allegation 
in  hoc  statu,  reserving  the  same  till  the  pvcauer 
should  establish  her  marriage*  In  this  case  no 
actual  celebration  was  libeHed  on,  but  a  written 
declaration  and  subsequent  copula^  'ddtodeu 
V.  CuUon,  15th  February  1774.    P.  561. 
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An  mdmissimi  of  tntercoune  with  a  woman 
upwards  of  eleven  lunar  months  previous  to 
her  being  delivered  of  a  child»  found  not  suf- 
ficient proof  that  the  party  making  the  admis* 
sion  was  the  father  of  the  child.— t/acA:  v.  Cop* 
land,  27th  June  1775.    P.  6S9. 

Trust  allowed  to  be  proved*  by  facts  and  cir- 
cumstances.—jSl^tvar^  V.  Bannatyne^  &c.  8th 
July  1777.    P-  762- 

PROPERTY.— A  proprietor  m2ey  build  a  draw- 
kiln  for  burning  lime  on  any  part  of  his  pro- 
perty, although  thereby  a  oonterminous  heri- 
tor's property  should  be  hurt.*^Detuar  v.  Fra* 
zer,  20lh  January  I767.    P.  I77. 

Can  a  river  be  appropriated,  or  any  of  its 
feeders  ? — Magistrates  qfLinUihgmo^  &c.  v.  El^ 
pkinston^  14th  January  1768.     P.  203. 

A  superior  heritor  must  not,  by  extending  a 
rivulet  over  his  ground^  divert  it  from  return- 
ing to  its  course.— iiuP^o  v.  Boyds,  SOth  June 

1768.  P.  224, 

One  must^not  -Hse  one's  property  so  aa  to  de- 
stroy any  thing  belonging  to  a  neighbour.— 
Ralston  v.  Pettiorew,  27th  July  I768.   P.  234. 

Property  in  wreck  and  wfLTe.-^Magisirates 
of  Culross  V.   Cochrane  s  Trustees^  14th  June 

1769.  P.  291. 

PROVISION  TO  HEIRS  AND  CHILDREN. 
—The  bar*keeper  of  the  Faculty  of  Advocates,  ^ 
whose  office  is  held  during  pleasure,  having  re- 
signed upon  an  arrangement  that  bis  successor 
should  pay  him  an  annuity  during  his  life,  and 
a  sum  of  money  to  his  children  upon  his  death; 
ibund  that  this  last  mentioned  sum  could  not 
be  attached  by  his  creditors  after  his  death,  but 
belonged  to  the  children. — PaiuUo  v.  LMngm 
stones,  11th  March  1766.    P.  10. 

A  sum  of  money  *' provided  to  the  heirs- 
male  or  female  of  a  marriage,'*  and  payable  on 
their  attaining  majority,  or  being  married,  found . 
to  divide  among  all  the  children  equally.— 
Robertson  v.  Robertson,  S8d  July  1766.  P.  87. 

How  far  the  father  can  burden,  in  favour  of 

•     the  children  of-  a  second  marriage,  an  estate 

settled  upon  the  son  of  his  first  marriage  by 

that  son^s  marrtage-eontract.— Gsmoietf  v.  Mac* 

Neit,  &c.  21st  November  1766.    P.  152. 

Extent  of  the  father's  power  of  distribution 
of  the  conquest  provided  to  the  children  of  the 
•raarriagev— <9fad!atr,  &c.  v.  Sinclair,  25th  No« 
vember  1768«    P.  254. 

Meaning  of  the  term  "  heirs  and  bairns,  or 
children,*'  In  a  contract  of  marriage.«-FFf/!ioRf 
V.  Wilson^  1st  December  1769.    P.  SIS. 

Interpretation  of  clauses  in  a  contract  of  mar- 
riage containing  a  special  provision,  and  pro- 
viding the  conquest  to  the  heirs  of  the  mBx* 


nage.'^CampbeU  v.  Campbell^  13th  June  1770. 
P.  358. 

Provisions  to  children  executed  in  conse- 
quence of  a  reserved  faculty,  and  inserted  as  a 
burden  on  an  heritable  bond  granted  by  the 
father  to  one  of  his  creditors,  whether  effectual 
against  personal  creditors  ? — Chalmers  v.  //a- 
milton,  23d  January  1771.    P.  390. 

Extent  and  effect  of  the  father's  power  of 
division.-— Zrwnone/  v.  Lamond,  17th  July  1776. 
P.  710. 

A,  by  his  marriage- contract,  disponed  to  the 
children  of  the  marriage  his  whole  heritable 
and  moveable  property  at  his  death,  under  the 
burden  of  a  provision  to  hir  wife.  Being  dis- 
pleased with  the  conduct  of  his  eldest  son  B, 
he  altered  this  settlement,  leaving  only  a  trifle 
to  B's  wife  and  children.  B*s  wife  and  child- 
ren failed  in  attempting  to  reduce  the  deed.— 
Dichs  V.  Lindsay,  &c.  28  th  December  1776. 
P.  739. 

Powers  of  the  father  over  a  subject  provided 
to  the  heirs  of  the  marriage.*— £Jprt>v  v.  Dunlop, 
&c.    28th  July  1778.     P.  806. 

A  provision  by  a  father  payable  at  his  death, 
together  with  a  disposition  in  security  of  it, 
having  been  grantea  in  favour  of  his  children 
nascituri;  whether  titles  can  be  properly  estab- 
lished by  service  ?'^Cameron,  Ac.  v.  Robertson^ 
&c.  18th  November  1784.    P.  953. 

PUBLIC  BURDEN.— Bructf  v.  Greig^  &c.  23d 
January  1773.    P.  524. 

PUBLIC  OFFICER — Malversation  of  justices. 
-^Poinding  by  an  officer  of  excise  in  virtue  of 
their  decreet. — Sinclair  r.  Hamiltou,  &c.  17th 
January  1769.    P.  264. 

Schoolmaster  of  a  royal  burgh  removable 
summarily  by  the  council  upon  just  cause. — 
Hastie  v.  Campbell,  Ac.  29th  June  1769.  P. 
301. 

Validity  of  a  commission  to  a  party  and  his 
son  as  conjunct  clerks,  with  a  survivancy,  9th 
December  1772.    P.  507. 

Statute  1696i  cap.  96v— In  the  election  of  a 
parochial  schoolmaster,  heritors  who.  by  their 
title  deeds,  are  liable  in  payment  of  cess  and 
parish  burdens,  have  a  title  to  vote,  whether 
their  lands  stand  separately  valued  on  the  cess 
roll  or  not.  The  Itferenter,  in  the  right  of  vot- 
ing, preferred  to  the  fiar. — Toshack  v.  Smart, 
18th  July  1771.    P.  425." 

PUBLIC  POLICE.^Powers  of  road  trustees  in 
widening  a  public  road  to  the  statutoiy  breadth. 
-^Brodie  v.  Trustees  tfthe  Middle  District  of 
Mid'Lothian^  6th  August  1766.— P.  128. 
Whether  the  dean  of  guild  has  power  to  make 
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general  regulations  for  removing  wliat,  though 
not  strictly  a  nuisance,  may  be  deemed  a  de- 
formity,  and  prove  Incommodious  to  the  inha- 
bitants and  the  public  in  general  ? — Buchanan 
V.Bell,  15tbNovember  1774.    P.  598. 

What  damages  may  be  awarded  under  the 
riot  act  ?  on  whom  ?  and  how  to  be  levied  ? — 
Mylne  v.  County  of  Perth,  Sist  January  1775. 
P.  609. 

The  proprietor  of  a  house  within  burgh  has 
right  to  prevent  any  conterminous  proprietor 
from  painting  bis  name,  or  erecting  a  sign  upon 
it  against  his  will.— /*Aoiif/»cfi  v.  Crombie,  21st 
November  I776.     P.  719. 

Steeping  lint, — how  to  be  performed. — Kin* 
loch  V.  Ogilvie,  10th  August  178I.     P.  890. 

PUPIL.    See  Tutor  and  Minor. 

QUALIFIED  OATH. — In  what  cases  paynaent 
to  a  third  party,  at  the  desire  of  the  creditor, 
is  held  to  be  an  intrinsic  quality.-— Hay  v.  Ful* 
ton,  2l8t  June  I786.     P.  995. 

RANKING  AND  SALE.— A  creditor  having 
brought  a  process  of  ranking  and  sale  of  the 
estate  of  his  deceased  debtor,  and  the  debtor's 
apparent  heir  having  at  the  same  time  brought 
an  action  of  sale  under  the  Act  1695,  and  the 
two  summonses  having  come  into  court  00  the 
same  day, — Found  that  the  latter  had  the  pre- 
ference, it  being  admitted  that  it  was  unneces* 
sary  to  proceed  with  both. — Belchiers  v.  PaU 
mer,  5th  March  1776.    P.  693. 

Whether  deduction  be  given  on  account  of  a 
partial  eviction,  when  the  subject  has  been 
valued,  and  sold  in  cumuio  F— Whether  any  dis- 
tinction be  made  in  this  matter  between  a  sale 
pursued  by  an  apparent  heir  and  one  at  the 
suit  of  creditors.^ — Loyd  v.  Paterson's  Credu 
tors,  ISlh  February  1782.     P.  897. 

The  debts  affecting  a  bankrupt  estate  con- 
veyed to  the  purchaser  at  a  judicial  sale  upon 
payment,  are  extinguished  to  every  other  ef- 
fect except  that  of  securing  the  purchaser. — 
Scott  V.  Seton's  Creditors,  9lh  July  1788.  P. 
1054.. 

RECOMPENSE. — Ransomer  entitled  to  an  al- 
lowance in  solatium. — Home  v.  Loch,  15th 
February  1769.  ,P.  28L 

REGALIA. — A  clause  cum  piscationibus  in  the 
tenendas  of  a  royal  charter,  though  followed 
with  possession,  does  not  convey  the  exclusive 
privilege  of  an  oyster  fishing  in  mari,  even  al- 
though the  lands  had  been  a  barony. — Kelly  v. 
Ramsay,  22d  November  1776.     P.  722. 


REGISTER— The  custody  of  the  records  of 
the  great  seal  in  chancery  appertains  to  the  of- 
fice of  Lord-c]erk-register.«^Lori/  F.  Campbell 
V.  Scott,  8th  December  177S.    P.  582. 

REGISTRATION.— Registration  of  a  deed 
found  to  be  equivalent  to  delivery  with  regard 
to  heritage,  but  not  as  to  moveMes^^^Leckie 
V.  Leckies,  22d  November  1776.     P.  72 J. 

A  by-law  enacted  by  a  corporation  must  be 
recorded  in  their  books  before  it  can  be  bind- 
ing  upon  the  members.— /ifco#7H>rii/fo»  of  Tai- 
lors in  Canongate  v.  Milroy,  6th  August  1777. 
P.  775. 

REMOVING.— Not  necessary  to  raise  an  action 
of  removing,  or  use  formal  warning  forty  days 
before  term  of  removing  from  tenements  with- 
in borough Tait  v.  SUgo,  23d  July  1766. 

P.  88. 

The  Act  1555-,  with  regard  to  warnings, 
does  not  apply  to  coal- works.— fFisticAope  ▼. 
Hope,  15th  December  1767.     P.  202. 

I.  A  tenant's  entry  having  taken  place  at 
Bel tanc».— found  that  his  removal  must  take 
place  at  the  same  term^  and  that  he  must  be 
warned  accordingly. 

II.  The  warning  given  in  this  case,  forty 
days  before  Whitsunday  1769,  being  found  in- 
ept, it  was  held  that  the  decreet,  founded  on 
this  informal  warning,  might  be  turned  into  a 
libel,  to  the  effect  of  compelling  the  tenant  to 
remove  at  Beltane  1770.-— Com.  of  Annexed 
Estates  v.  M^Nab,  6th  February  1770.  P.  335. 

Warning  held  to  be  necessary  where  the 
tack  contained  a  clause  to  remove  without  it.— 
E.  of  Eglinton  v.  Fulton,  2ith  January  1771. 
P.  391. 

Whether  an  arrear  of  a  year's  rent,  due  to 
the  landlord's  executor,  entitles  his  heir  to  pur- 
sue an  action  of  removing  ?— Zor</  Elibank  v. 
Hay,  18th  January  1780.     P.  847. 
'  Innes  v.  Clark,  22d  December  1780.  P.  875. 

REPARATION.— Nature  of  an  assythment.— 
Stewart  v.  E.  of  Fife,  15th  January  1768.  P. 
'206. 

Malversation  of  justices.— Poinding  by  an 
officer  of  excise  in  virtue  of  their  decreets— - 
Sinclair  v.  Hamilton,  &c.  17th  January  1769. 
P.  264.. 

Amount  of  assy thment— £.ft7i^,  &c.  v.  E,  of 
Fife,  8th  and  13th  June  1769.     P.  282. 

Libellusjamosus, — Veritas  convicii  non  excus* 
at. — Hamilton  v.  Rutherford,  &c  9lh  August 
1771.     P.  439. 

Where  one  wrote  a  private  letter  accusing 
an  inferior  postmaster,  to  his  superior,  of  msl' 
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Tersation  in  office,  the  saine  held  to  be  an  in- 
jurious libel,  and  actionable,-— the  accutter  hav- 
ing declined  to  make  good  his  charge.— ^ar- 
rand  v.  Falconer^  19th  November  1771.  P. 
445. 

Limits  of  liberty  of  the  pulpit  with  regard  to 
censure.-— SSpo/iand!f  v.  Thomson,  19th  Decem* 
,  ber  1775.    P.  669. 

A  cart  loaded  with  a  cask  of  wine  having 
been  carried  over  a  precipice^  the  carter  found 
not  liable  in  damages,  there  being  no  negli- 
gence. —  Heughan  v.  Rae^  26th  November 
1776.    P.  725. 

A  slight  verbal  injury  to  a  body  corporate 
actionable.— >i9o/ici/or<  ai  Lain  v.  RobtrUons^ 
12th  February  1781.    P.  882. 

RES  JUDICATA If  a  court'determines  upon 

one  ground  when  several  are  offered,  and  sig* 
nifies  it  is  therefore  unnecessary  to  examine 
the  rest,  a  reversal  of  their  judgment  is  a  res 
judicata  of  the  general  issue  between  the  par- 
ties.— Douglass  ▼.  Elphinston^  2Sd  November 
1768.     P.  245. 

RETENTION.— A  creditor,  when  a  sum  of  mo* 
ney  was  sent  by  his  debtor  and  received  in 
order  to  be  applied  to  a  particular  purpose,  not 
allowed,  upon  the  bankruptcy  of  that  debtor, 
to  plead  retention  of  the  money,  or  to  apply  it 
in  compensation  of  his  own  debt.— /^/noar^  v. 
Bisset,  15th  February  1770.     P.  S42. 

RIGHT  AND  SECURITY,— Diinfop,  &c.  v. 
Spiers,  &c.  5th  February  1779.     P.  825. 

Whether  a  real  security,  as  by  adjudication, 
be  diminished  by  a  prior  confirmation  as  exe- 
cutor-creditor.— Cockbum,  &c.  y.  Taity  &c. 
24th  February  1780.     P.  854. 

Bank  of  England  v.  Bank  of  Scotland,  12th 
December  1780.     P.  870. 

A  creditor  in  diem,  whose  debt  is  secured 
on  an  heritable  subject  not  equivalent  to  its 
amount,  is  entitled  to  supply  the  deficiency  by 
attaching  the  produce  accruing  prior  to  the 
term  of  payment.  Malcolm  v.  M*CornockSf 
6th  July  1784.     P.  949. 

Heritable  security  for  a  cash  credit  set  aside. 
— Newnham^  Everett ^  and  Co,  v.  Stewart,  14th 
November  1789.    P.  1067. 

RUNRIG.— The  Act  1695  found  not  to  apply 
where  the  fields  required  to  be  divided  amount- 
ed to  thirteen  acres.^-^ucAa nan  v.  Clark,  2l8t 
November  1766.     P.  158. 

Act  1695,  cap.  S8.  I.  Benefit  of  the  statute 
is  competent  to  feuars  even  against  their  supe- 
rior, without  regard  to  the  circumstance  of 
some  of  the  feuars,  called  as  defenders,  having 


their  several  properties  in  one  flat,  each  by. 
themselves,  surrounded  by  the  lands  lying  runrig, 
(those  particular  feuars  making  no  objections 
themselves ;)  and  although  the  runrig  lands  lay 
in  the  neighbourhood  of  a  burgh  of  barony, 

II.  Competent  in  the  division  to  set  off  the 
shares  of  the  parties  on  either  side  of  the  town 
as  shall  be  most  convenient  for  the  general  in- 
terest, without  regard  to  the  previous  local 
possession  of  individuals.— Af<u«//,  &c.  v.  York 
Building  Company,  27th  January  177^*  P* 
554. 

The  office-houses  belonging  to  the  proprie- 
tors of  runrig  land  cannot  be  included  in  the 
division.— Gray    v.    Wardrop,   14th    January 

1777.     P.  7*1- 

What  lands  are  runrig.^— Doti^/ai,  &c  v. 
Inglis,  &c.  2l6t  January  1777.     P*  744. 

The  statute  found  not  to  authorise  exchanges 
to  a  larger  extent  than  four  acres  at  one  place. 
— Lai/y  Gray  y.  Blair,  18th  January  1780. 
P.  846. 

SALE.— Where  the  buyer's  faith  is  followed,  the 
sale  is  good,  although  the  price  haa  not  been 
puid^-^Blacklock  V.  Goldie^s  Tutors,  2Sd  July 
1767-     P.  190. 

Interest  of  consignee  in  goods  shipped  to 
him  from  abroad,  and  of  which  the  bill  of  lad- 
ing has  been  transmitted  to  him.-— ^Arthur  v. 
Hastie  and  Jamieson,  1st  December  1768. 
P.  258. 

Lands  being  exposed  to  sale,  and  the  articles 
bearing  that  the  purchaser  was  to  accept  such 
progress  as  could  be  delivered,  and  to  be  de- 
barred  from  objecting  on  that  account ;  found 
to  be  an  effectual  sale  though  the  progress  was 
defective. — Rowand,  &c.  v.  Cochran,  24th  No- 
vember 1769.     P.  812. 

In  an  action  of  damages  upon  the  warranty 
for  the  eviction  of  an  heritable  subject, — when 
the  eviction  is  understood  to  have  taken  place, 
and  at  what  period  the  value  of  the  subject 
evicted  is  to  be  regarded,  so  as  to  ascertain  the 
amount  of  the  pursuer's  claims  ?—-//i7/  v.  YeO" 
man  and  Hogt  18th  December  1769.  P.  328. 
.  A  merchant  abroad  having  consigned  a  car- 
go of  goods  to  his  correspondent  at  home,  and 
having  transmitted  him  the  bills  of  loading,  the 
consignees  found  to  have  a  special  property 
therein,  or  right  preferable  to  the  diligence  of 
other  creditors  to  the  extent  of  the  payment 
thev  had  advanced,  and  the  obligations  they 
had  come  under  for  the  consigner  at  the  date 
of  the  competing  diligence.  Such  right  of 
special  property  extends  not  to  the  ship,  or  the 
overplus  of  the  ship's  provisions  and  stores, 
and  an  arrestment  used  by  the  owner's  credit 
tor  in  the  hands  of  t)i6  shipmaster,  found  suf« 
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fident  to  attach  these  ^ibjecta.  But  the  said 
arrestment  found  to  be  inept  and  msufficient 
to  attach  the  freight  hoth  of  the  goods  con- 
signed, the  property  of  the  arrester's  debtor, 
and  of  separate  goods  on  board,  the  property  of 
other  persons.— -i/af^aiKf  Jamieson  v.  Arinur^ 
December  I777.    P.  381. 

An  alienation  of  iandi  qualified  with  a  back- 
bondj  whether  to  be  held  a  £tiir  sale  or  »ght 
in-  secnrity.^— ^oyc^  ▼•   Sieekf  8th  December 

1772.  P.  »97. 

Case  where  a  purchaser  of  an  heritable  sub- 
ject was  held  bound,  either  to  accept  of  the 
disposition,  and  progress  offered,  or  to  depart 
from  the  tuirgaio.— /ilg^^ttrift,  &c.  v.  Aikman, 
10th  December  1772.    P.  509. 

ForbeSf  &o.  ▼•  Ramsay^  &c.   15th  January 

1773.  P,  5ia 

The  seller  preferred  to  the  price  of  the  goods 
while  in  tMdlo  to  ifae  arresting  creditors  of  the 
buyer  become  bmaikrupU'-^hBpherd  ▼.  Camp^ 
hell  and  Company^  21st  June  1775.    P.  6S7. 

A  reference  of  the  price,  in  a  contract  of 
sale,  to  arbiterSf  found  to  be  binding  on  the 
lieirs  of  the  refererer.— »£.  of  Selkirk  ▼• 
Naemith,  flOth  January  1778.    P.  780. 

How  far^  by  the  measuring  out  of  goods, 
without  further  delivery,  the  property  is  trans- 
mitted ^^SttUer,  9th  March  1786.    P.  992. 

What'deKvery  requisite  to  transfer  the  pro- 
perty<«— i9imj»#oit  ▼<  Uendtrtant  ACk  20th  Au- 
gust 1786.    P.  1000. 

Property  of  goods  on  ship*board^  transierred 
on  sale  by  indorsation  of  the  bills  of  loadings— 
Bogle  V.  Dunmore  and  Company ^  2d  February 
1787.    P.  1018. 

Condition  that,  if  the  highest  offiirer  at  a 
sale  do  not  find  t»ution  within  thirty  days,  the 
purchase  shall  devolre  oa  the  immediately 
preceding  offisrer;  found  to  giro  this  last  a 
positive  right,  if  the  exposers  had  called  on 
him  for  performance^-— tfamiay  t.  Stoihert^ 
Ac.  8th  March  1788.    P.  104^ 

Although  a  biH  of  lading  has  been  trans- 
mitted, it  waa  fomidthe  goods  might  be  stopped 
in  tramiiu  when  the  consignee  had  become 
bankrupt.— .Yotm^  vv  Stewart ^  Mth  July  1789. 
P.  1066. 

SALMON  FISHING.«-A  fishing  in  the  Tw^d, 
possessed  jointly  by  a  Scots  and  English  heritor, 
how  far  subject  to  the  regulations  of  the  Act 
1696,  cap,  38,  and  to  the  cognizance  of  the 
Court  of  Session. — D.  of  Roxburgh  ▼.  £.  of 
Home^  25th  November  1668.    P.  249. 

Consbruction  of  cruives  and  crnive  dyke.— 
Carnegie^  &c,  v.  Scott ^  S7th  June  1769.  P. 
294. 

CoMtruction  of  cruhre  and  cruive  dyke.— 


HaUteftom^  &€.  v.  Scatf  16llr  November  1769. 
P.  S07. 

Penalties  quioad^fittura  in  the  case  of  the  sal- 
mon fishing  of  North  £sk  reAisod.*— J/ottcrton, 
&c.  V.  Scott,  ISth  December  1769.    P.  325. 

Regulation  of  the  salmon  fishing  upon  the 
Annan.  DenMlition  of  a  mill-dam  dyke,  erect- 
ed by  an  inferior  heritor,  refused.  The  stent* 
.iag  of  nets,  either  eatirelv  across  the  river,  or 
placed  alternately  from  side  to  side,  but  over- 
lapping one  another,  so  as  to  obstraet  the  fish 
from  getting  np,  found  to  be  iUegal^  and  pro- 
hibited. The  placing  of  other  engines  or  con- 
trivances, which  frightened  and  deterred  the 
fish  from  joomiog  up  4be  rivec, .  likewise  pro- 
hibited.— Duke  ^ -Qucentberryf  kc*  v.  Mar* 
quis  (^  AnnandalCf  14th  November  1771.    P. 

Duke  of  Queensberty  v.  Vitcount  of  Star- 
monty  4tfa  August  1773.    P.  6^S. 

Powers  :of  the  Crown  in^gvanting  a  right  in 
crnive Ahingi"  "Giwtt,  -Ac*  v.  Ddbe  ^Gctdony 
8th  August  1775.    P.  654f. 

SASINE.- An  infeftment,  in  a  right  of  annual- 
rent  granted  by  a  person  notinfeft,  prvceeding 
upon  the  preceptcontaiaed  m  a  disposition,  of 
the  property  in  favour  of  the  grantor  of  the 
anaualrent,  was  fiMud  Ines^l^-^Mitchdl  v. 
Adtuny  16th.  July  1767.  P.  185. 
Chrdon  V.  Brodie^  &c.  20th  July  1773.    P. 

Found  no  objection  to  a  sasine,  that  the 
.  pecson  said  to  have  ^appeared  as  attorney  was, 
m  the  clause  of  delivery,  by  an  obvious  mistake, 
stated  to  have  given  sasine  to  the  party,  said  to 
have  rapeared  as  bailie^  the  characters  beii^ 
reserved.— /linu&rf  on  v.  DalrymplCf  6th  Marck 
1776.    P.  695. 

A.  sasine  taken,  not  on  the  lands,  in  conse- 
quence of  a  dispensation  from  a  sidiject  supe- 
rior, found  nulL— S^ol  v.  Stemart,  ISA  De- 
oember  1776.    P.  730. 

Scott  v.>St€9mjrtf  10th  August  1778.  P.811. 

SEQUESTRATION^— Sequestration  of  rents, 
awarded  upon  the  application  of  the  trustees 
of  the  proprietor  of  theestale,  deceased,  thoo^ 
opposed  1^  the  heir,  who  had  brought  a  re* 
duction  of  the  .tnist-deed,«-JRfyi^rf,  &c.  t. 
Dicktout  1st  August  1769,  p.  302;  and  5th 
December  1769,  p.  317. 
Anderwn  v.  Ktr,  21st  June  1780.  P.  857. ' 
A  lease 'having  been^ranted  of  lands,  which 
were  sequestrated  after  its  date,  but  before 
the  tenn  of  entry,  the  lessee  found  entitled  to 
require  possession  in  implement  of  the  con- 
tMUOt^Caufbell  v.  JSUIer^  »d  July  1785.  P. 
978. 


INDEX. 


112T 


SERVICE  AND  CONFIRM ATION.-.AQ elder 

brotl\er  intromittiDg  with  the  effecCB  of  the 
younger,  on  his  dealli,-»found^  to  have  vested 
in  himself  a  provision  with,  which  he  was  bur- 
dened*—  Veitch  v«  Pringle,  1st  March  1768. 

P.  217. 

The  property  established  by  the  possession 
of  a  general  disponee  unconfirmed,  is  limited 
to  the  subject  possessed.— i2tcAard!iofi  v.  ShiellSf 
.  19th  February  1784.     F.  944. 

Possession  of  the  defunct's  moveables,  by 
the  nearest  of  kin»  vests  him  in  the  rights  of 
the  subjects  possessed  only^— Af^Dotoa/  v. 
M'DotvaZ,  &c.  29th  June  1784.    P.  948. 

Payments  to  the  creditors  of  a  person  de- 
ceased, in  Gonsequenoe  of  a  general  mandate 
from  the  nearest  in  kin,  or  general  disponee 
unconfirmed,,  effectual  in  a  question  with  the 
creditors  of  the  defunct  ccmfirmiog^^^ia^anan 
v.  Grant,  16th  July  1784.     P.  951. 

Confirmation  as  executor  of  a  general  dis« 
ponee,  who  had  not  been  confirmed  nor  in 
possession,  not  sufficient  to  give  right  of  action 
respecting  the  subjects  disponed.-— Leaaox, 
&c.  V.  Grant,  &c.  2Sd  July  1784.    P.  956. 

Adjudication  by  a  general  disponee,  without 
confirmation,  ineffectual  although  preceded  by 
a  decreet  fit  Jbro.-'^rhuthnat  v.  Cockbum, 
27th  November  1789..  P.  1072.      . 

SERVICE  OF  HEIRS.~Effect  of  a  general 
service  ianquam  legitimus  ei  propinjurarharvs 
to  a  father.F-.ifaUaiie  v*  HaldaneSf  27th  No- 
vember 1766.    P.  167. 

An  infeftment  taken  upon  a  precept  of 
clare  constat,  to  the  next  heir  of  the  person 
last  seased  in  liferent,  and  to  his  son  in  fee, 
erroneous;  and  an  adjudioetion  laid  against 
the  son,  as  vested  in  the  estate  upon  that  title, 
reduced.— jFViuf&ry  v.  Morgan,  20th  July  1770. 
P.  867. 

An  adjudication-  on  a  trust-bond  vesta  an 
active  right  in  the  trustee,  and  transmitr  it  to 
his  hein.^^Scottsy.'Heplmrnf  25th  July  1781. 
P.  889. 

Necessity  of  a  geneval-  service^  in  order  to 
transmit  personal  rights  in  burgage  tenements. 
— M'Conochie,  &iu  v.  -Mardmlf  &o.  4th  De- 
cember 1783.    P.  94a    . 

SERVICES  PERSONAL.— A  tenant  found  not 
liable  for  certain  perquisites  or  fees,  to  the 
ground-officer  of  the  barony,  although  it  ap- 

;  peared  that»  by  the  immemoiial  usage  of  the 
barony,  the  tenants  had  been  in  use  to  pay 
such  fees.— >Ogt/m>  V.  Grmr^  3d  August  1770. 
P.  364. 

SERVITUDE.— The  right  of  a  drove-road,  for 


the'  passage  of  sheep  to  and  from  an  annual 
fair,  may  be  acquired  by  prescription.— Por- 
teous,  &&  V.  AUan,  &c.  14th  February  1769. 
P.  280. 

Import  of  a  servitude  of  casting  turf,  feal, 
and  divot,  constituted  by  possession. — Broton 
V.  Kinlocht  20th  December  1775.     P.  672. 

Servitude  of  pasturage  preserved  to  one  part 
of  a  barony,  notwithstanding  the  lapse  of  the 
years  of  prescription,  by  the  possession  of  the 
other  parts^— JF^r^ftwon  v.  Cheapf  &(.  Ist  July 
1785.    P.  972. 

SIMONIACAL  PACTION.-..What  deemed 
such— Maotoetf  v.  Gordon^  18tk  January  1775. 
P.  624. 

SLAVE.— Sute  of  a  negro  brought  into  this 
country  from  the  plantations. — Knight  v.  JVed* 
derburn,  15th  January  1778.    P.  776. 

SOCIETY_The  acting  partner  of  a  company, 
by  a  bill  under  the  fi^m  of  the  company,  for 
money  borrowed,  binds  the  oompany.— ^etvar 
V.  Malar  and  Company f  27th  November  1766. 
P.  162. 

Copartnery,  not  bound  by  a  commissHm  exe- 
cuted  after  dissolution,  by  death  of  one  of  the 
partners,  or^iven  by  one  partner  while  igno- 
rant of  the  death  of  the  other^-^^ytoti  and 
Compamf  v.  Cheiqf,  Ac«  11th  March  1769. 
P.  290. 

Powers  of  management  vested  in  the  acting 
and  surviving  partner  of  a  company.— Gran^ 
▼•  Chalmers,  Uth  November  1771.    P.  445. 

An  action,  sustained  at  the  instance  of  a 
snajoritv  of  private  indlvidoals,  who  had  united 
themsMves  for  religious  purposes,  into  a  society 
called  the  Antiburgher  Associate  Congregation 
of  Dundee.»-frt/soii,  Ac  v.  Jobson,  18th  De* 
cember  1771.    P.  462. 

Whether  retmition  is  eonpetent,  at  common 
law,  to  one  partner  of  ano^ar  partaer^s  share 
of  the  companies'  stock,  in  payment  of  debts 
due  to  him  by  that  partner,  in  a  competition 
with  his  creditora?— «>WheUieiv  in  sudi  com- 
petition, the  partner*oreditor  can  elaim  a  pre- 
ference OB  that  share,  in  virtue  'Of  an  assign- 
ment in  the  contract  of  copartiiersfaipi^-«*G0&f> 
v.  Gray,  16th  June  1774.    P.  689. 

Whether  a  partner  in  a  private  company, 
who  has  renounced  his  share  from  the  expi* 
ration  of  a  term  fixed  bv  the  contract,  when 
any  of  the  partners  had  an  option  so  to  do, 
can  be  subjected  for  debts,  contracted  under 
the  firm  assumed  at  their  commenoement, 
after  he  had  ceased  to  be  a  partner  ?«->^r- 
mour  V.  Gibson f  29th  Noveml^r  1774^  P. 
600. 
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Creditors,  in  debts  contracted  bj  tocii  in  a 
joint  adventure^  are  preferable  on  the  proceeds 
to  the  particular  creditors  of  either  of  the  socii, 
— Crooks^  &C.V,  Tatose^  29th  January  1779. 
P.  822. 

SOLIDUM  ET  PRO  RATA.— A  single  curator 
may  interpose  for  the  evident  utility  of  the 
minor,  although,  by  the  nomination,  the  right 
of  acting  be  vested  in  the  majority  who  dissent. 
^^D(\vUson  V.  Mackenzie^  &c.  18th  February 
1772.     P.  467. 

SUCCESSION.— Interpretation  of  the  word 
<  heirs'  in  a  settlement. — Tennent  v.  Baillie, 
3d  July  1766.     P.  64. 

Nearest  heir>maJe  of  line  whatsoever. — 
Countess  of  Fife  v.  Sinclair,  2d  August  1766. 
P.  112. 

An  annuity  assigned  to  a  husband  in  a  con- 
tract of  marriage  transmits  to  his  heirs,  though 
heirs  are  not  mentioned. — M'Leod  v.  NichoU 
son,  4th  August  1768.    P.  2S4. 

The  heirs  of  the  disponee,  though  he  pre- 
deceased the  disponer,  preferred  in  the  succes- 
sion to  the  disponer*s  other  nearest  heir. — 
Campbells  v.  CampheU^  2Sth  November  1770. 
P.  S7J. 

SUMMARY  APPLIC ATION.-Whethcr  a  sum- 
mary  complaint  be  competent  against  the  pro- 
ceedings of  a  town-council,  in  their  election 
of  councillors. — Bell  v.  Magistrates  of  Inver- 
keUhing,  Ist  August  1771.     P.  773. 

Fraser  v.  Macrae,  25ih  June  1779.    P.  836. 

SUPERIOR  AND  VASSAL.— Heir  of  one 
selling  with  procuratory  and  precept,  not  bound 
to  enter  with  the  superior. — Dundas  v.  Drum* 
mond,  10th  February  1769.     P.  275. 

Title  to  insist  in  a  reduction  of  a  decree  of 
tinsel  of  superiority  and  casualties  thereof.— 
Sinclair  ▼.  Brodie,  14th  February  1772.     P. 

466. 

Lands  held  of  a  subject  superior,  being  for- 
feited and  annexed  to  the  Crown,  the  said 
superior  is  not  entitled,  upon  an  entry,  to  de- 
mand from  the  Crown's  donatory,  or  trustee 
for  the  Crown's  behoof,  the  composition  of  a 
year's  rent. — Trustees  on  Lochiel  and  CaUart 
Estates  v.  D.  of  Gordon,  7th  March  1772.  P. 
472. 

Duke  of  Gordon  v.  Earl  of  Fife,  17th  No- 
vember 1772.     P.  519. 

A  year's  free  rent  is  exigible  for  the  entry 
of  a  singular  successor,  either  in  lands  or 
houses,  where  such  entry  is  not  taxed.— i4i/- 
chison  v.  Hopkirk,  &c.  14th  February  1775. 
P.  612. 


Construction  of  the  Act  1474,  c.  57« — 
Christie  v.  £•  of  Dunmore's  Trustees,  14th 
December  1 776.     P.  736. 

Found  that  a  superior  of  entailed  lands  was 
obliged  to  enter  the  heir  of  entail,  who  in  this 
case  was  likewise  the  heir  of  the  former  roves- 
titure  and  lineal  successor  in  the  lands,  on 
receiving  a  duplicando  of  the  feuduty,  and  was 
not  entitled  to  demand  from  him  a  year's  rent, 
or  other  composition ;  reserving,  however,  to 
the  superior  and  his  successors  in  the  supe- 
riority, any  right  which  they  may  have  to  a 
year's  rent,  or  other  composition,  on  the  entry 
of  any  future  heir  of  entail,  not  an  heir  of  in- 
vestiture prior  to  the  tailyie. — Mackenzie  v. 
Mackenzie,  4th  July  1 777.     P.  760. 

Division  of  superiority  null  when  made  with- 
out consent  of  the  vassal. — Colquhon  v.  Duke 
of  Montrose,  &c.  Slst  January  1781.     P,  877. 

Whether  a  conveyance  of  property,  along 
with  superiority,  granted  by  the  superior  who 
had  only  the  dominium  directum,  and  accepted 
by  the  vassal,  be  valid  as  to  all  other  parties. 
— Bald  v.  Buchanan,  16th  November  1786. 
P.  1003. 

Found  that  a  vassal  was  not  entitled  to  re- 
tain feuduties  for  damages,  occasioned  by  the 
working  of  a  coal  originally  reserved  to  the 
superior,  but  afterwards  sold  by  him. — Ker, 
&c.  V.  Simpson,  7th  December  1790.    P.  1092. 

STATUTE Construction  of  the  Act  1672,  c. 

3,  and  1686,  c.  14,  as  to  the  importation  of 
Irish  victual. — Montgomertf,  &c.  v.  CampbM, 
27th  June  1766.    P.  61. 

Interpretation  of,  and  the  effect  given  to  a 
public  statute. — Magistrates  of  Dumbarton  v. 
Magistrates  of  Glasgow,  19th  November  1771. 
P.  446. 

STlPEND.^Mtfffmtfm   of  a  stipend Reid  v. 

Heritors  ofBeith,  July  1766.     P.  74. 

Construction  of  the  Act  1690,  c.  23. — Wd' 
lacev.  E.  of  March,  29th  June  1773.     P.  531. 

STYLE,  OLD  AND  NEW.— Construction  of 
the  calendar  act,  in  a  question  as  to  the  term 
of  removing,  under  a  tack  entered  into  before 
the  alteration  of  the  style.— dm^id/  v. 
M'Claren,  27th  June  1766.    P.  57. 

TACK.— .Construction  of  a  clause  in  the  case  of 
a  brewery,  binding  the  tenant  to  uphold  the 
brewing  looms  and  vessels,  &c.  and  restore  them 
in  good  condition  at  the  end  of  the  lease,  tear 
and  wear  excepted. — Sellers  r.  Brottm,  8th 
August  1766.     P.  131. 

Tenant's  oath,  in  a  judicial  rental,  cannot 
supply  the  want  of  a  written  tack,  so  as  to 


INDEX- 


1129 


Bupport  his  poascBtion  under  a  wM  kite  for 
nineteen  yeaan*^^Leiih  ▼.  Factor  on  Leilhm 
Hall,  5di  December  1776.    P.  174. 

An  beritor  mey  search  for  coaU  notwith* 
standing  the  lands  were  let  without  any  reser* 
vation  to  that  effect* — Smiik  v.  Hamikon^  21st 
June  1768.    P.  22S. 

Power  of  subsetting  implied  in  a  lease  of 
nineteen  yean. — ^Da^  v.  Day,   10th  March 

1769.     P.  289. 

A  tenant  found  not  liable  for  certwo  per« 
qoidtes  or  fees,  to  the  ground  o£Bcer  of  the 
barony,  they  not  being  mentioned  in  the  tack ; 
although  it  appeared  that,  by  the  immemorial 
usage  of  the  barony,  the  tenants  had  been  in 
use  to  pay  such  fecs^.  Ogilvie  ▼•  Grtmr,  3d 
August  1770.    P.  864. 

The  termination  or  ish  of  which  was  inde« 
finite,  being  granted  to  the  tenant  and  hb  heirs, 
if  effectual  against  singular  successors  P^-Effisct 
of  acquiescence  in,  and  homologation  of  that 
right.— (ScotI  V.  Slraitons,  19th  February  1771. 
P.  404. 

Clause  in  a  tack,  that  the  tenant,  at  his  re- 
moval, shall  be  paid  the  expense  of  inclosing, 
effectual  against  a  singular  successor  in  the 
land*— ilriulAnol  ▼•  ColqukoHf  5th  February 
1772.     P.  464. 

I.  Tacks  may  be  let  by  a  fiar,  notwithstanding 
of  a  prior  liferent,  by  way  of  locality  granted 
by  him  in  a  contract  of  marriage. 

II.  A  tack,  not  signed  by  one  of  the  parties, 
but  followed  by  possession,  and  other  circum- 
stances, whence  r€t  non  eti  inl^a  was  argued, 
found  not  effectual  f .  but  this  reversed  on  ap- 
peal.— Counteu  Dam.  of  Moray  ▼•  Sittoart, 
&c.  22d  July  1772.    P.  485. 

The  exclusion  of  assignees  and  subtenants, 
in  a  tack,  found  to  bar  even  a  temporary  as- 
signment in  security.-i»-D«rAam  v.  Henderton, 
2Sd  Januaiy  177S.    P.  515. 

MaaxoeU  v.  Burgesip  29th  June  177S.  P. 
530. 

Whether  a  tack  of  services  prestable  by 
tenants,  when  clothed  with  possession,  is  an 
effisctual  right  against  singular  successors  in 
the  lands.— Gori£ii  v*  Lo^  Forbes,  Ac.  16th 
November  1774.    P.  599. 

Tack  granted  for  a  term  of  years  to  a  man 
and  his  wife,  and  longest  liver,  and  the  heir  of 
the  longest  liver,  secluding  assignees,  the  wife 
survivingand  continuing  possession  of  the  farm. 
Whether  does  her  subsequent  marriage  irritate 
the  Uck  ?— GtUbii  v.  Muirhead^  10th  March 
1T75.    P.  631. 

Warrandice  not  pleadable  in  bar  of  payment 
of  the  rent  against  a  lessor,  whose  lessee,  an 
artificer,  wu  forced,  by  authority,  to  desist  from 
carrying  on  his  trade  m  the  house  let,  and 


afterwards  deserted  by  him  on  account  of  its 
being  a  nuisance  to  the  neighbours,  and  en- 
dangering the  tenemenU —Marroy  v.  Buchanan^ 
1 9th  January  1776.    P.  677. 

Thomson  v.  Caddd  and  Sons,  23d  February 
1776.    P.  688. 

When  a  tenant  enters  to  grass  lands  at  Whit- 
sunday, which  were  afterwards  ploughed  by 
the  master's  consent,  can  he  be  removed  at  the 
term  of  Whitsunday,  or  is  he  entitled  to  the 
outgoing  crop?— SrocKe  v.  Murdoch,  26th 
November  1776.    P.  726. 

The  efect  of  a  paction  that  the  tenant  should 
pay  at  the  rate  of  L.100  Scots  per  acre,  in  case 
he  should  plough  more  than  a  certain  given 
quantity.— Po^it  v.  PaUm,  29th  July  1777. 
P.  766. 

Right  of  the  landlord  to  shell-marle  found 
within  the  farm,  and  to  work  such  marie  during 
the  lease.— BelAane  v.  Jerace,  10th  February  ' 
1778.    P.  786. 

Anderson  v.  JEer,  21st  June  1780.    P.  857. 

A  lease  having  been  granted  of  lands,  which 
were  sequestrated  after  its  date,  but  before  the 
term  of  entry,  the  lessee  found  entitled  to  re- 
quire possession  in  implement  of  the  contract. 
^Campbdl  Y.  SiUer,  22d  JvHj  nS5.    P.  978. 

A  tenant  not  entitled  to  set  up  an  ale*house 
on  his  farm.^— Af tfa  v.  Mitchell^  28th  February 

1787.  •  P.  1021. 

Lands  let  for  nineteen  years  not  to  be  sub- 
set without  a  special  authority  from  the  land- 
lord.— Alison  ▼.  Proudfbot,  &c.  22d  January 

1788.  P.  1041. 

TAILYIE^^A  poBsessedan  estate  under  an 
entail  not  recorded  or  completed  by  infeflmenf « 
He  paid  certain  debts  of  the  entailer,  on  which 
adjudications  had  been  led,  and  acquired  right 
to  the  adjudications.  Found,  Imo,  That  the  en- 
tail was  effectual  agamst  the  creditors  of  A.  2db. 
That  the  entail  could  not  be  defeated  in  favour 
either  of  A  or  his  creditors  \^y  the  adjudications 
to  which  he  had  acquired  right,  and  which  wei^ 
founded  on  as  a  separate  title  of  property.*- 
Gordon  v.  Murray,  23d  June  1766.    P.  45. 

Import  of  a  clause  in  a  tailyie. 

Prescription  of  an  entail Grant  v.  Gordon, 

25th  January  1769.    P.  269. 

Found,  by  the  House  of  Lords,  that  the  pro- 
hibitory and  other  clauses  of  an  entail,  being 
directed  against  the  heirs  of  entwl ;  the  insti- 
tute, being  fiar  or  disponee,  and  not  an  heir  of 
entail,  ought  not  by  implication  to  be  affected 
by  them« — Edmonstone  v.  Edmonstone,  28th 
June  1769.    P.  298. 

An  infefkment  m  fee-simple,  upon  a  precept 
of  dare  constat,  in  the  superiority  of  lands  &m* 
tained  in  a  deed  of  entaO,  with  possession 
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maintained  of  said  lands  for  40  years,  but  wfaicb, 
qu9ad  the  property  thereoft  had  been  originaUy 
acquired  upon  a  diftrent  ttllcj  tiz.  the  right  of 
apparency, — found  sufficient  by  prescription  to 
work  eff  the  limitations  of  the  entail,  and  to 
establish  a  right  both  to  the  superiority  and  pro* 
perty  in  fee^'mple.*— J9n/C0  r.  Caniairii  6th 
I>ecember  1770.    P.  878. 

The  proprietor  of  an  estate  haring  duly  eze« 
cttted  an  entail,  proceeding  on  a  mutual  con* 
tract  in  his  own  favour,  as  liferenteri  and  to  his 
institute  as  fiar,  with  a  substitution  of  heirs; 
and  the  deed  baring  been  recorded,  and  an  in- 
vestiture  expede  thereon,-*^he  said  liferenter 
and  iar  cannot*  by  their  joint  act,  alter  or  re- 
voke the  entail  to  the  exclusion  of  the  snbsti* 
tute  heirs. — Gordon  v.  M'CuUoch,  &c.  22d 
January  1771.    P.  4S2. 

An  obligation  to  execute  an  entail  cut  off 
by  the  negative  prescription.-^Parla)6eU  v. 
Porterfields,  6th  December  1771.    P.  457. 

Import  of  a  clause  in  a  tailyie,  that  it  i^all 
be  lawful  for  the  heirs  of  entail  to  set  tacks, 
the  same  being  only  for  the  lifctime  of  the 
setter,  or  for  fifteen  years,  without  an  evident 
dtminuiion  of  the  rental,  and,  if  made  ether- 
wlae<  to  be  void,  and  deemed  a  deed  of  contra- 
vention I  and  of  a  lease  granted  by  one  of  those 
heirs  for  nineteen  years,  containing  a  clause  of 
warrandice  in  common  form,  with  an  exception 
that,  in  case  the  grantor  shall  happen  to  die 
before  the  expiration  of  the  tack,  the  obliga- 
tioa  of  warrandice  shall  not  be  extended  any 
farther  than  what  is  consistent  with  the  powers 
he  hath  by  the  entail  with  respect  to  granting 
tacks.— Cor  v.  Cathis,  lOth  March  177S.  P. 
551. 

Whether  a  very  remote  substitute  in  a  tail* 
yie  is  entitled,  at  common  law,  to  pursue  a  de* 
clarator  of  irritancy  against  the  heir  in  possea- 
sion  ?  Whether  it  is  necessary  that  the  other 
heirs  of  entail  riiould  be  called  into  the  pro- 
cess ?—i>jMi^af  V.  Murray y  89th  November 
1774.    P.  601. 

Entail  of  houses  within  burgh^^registratlon 
of  ebtail8.-p.JKirA^»d^  Ac.  29th  February  1776. 
P.  688. 

Found  that  a  superior  of  entailed  lands  was 
obliged  to  enter  the  heir  of  entail,  who  in  this 
case  was  likewise  the  heir  of  the  former  inves- 
titure, and  lineal  successor  in  the  lands,  on  re- 
ceiving a  duplicando  of  the  feu-duty,  and  was 
not  entitled  to  demand  from  him  a  year's  rent, 
or  other  composition;  reserving,  however, 'to 
the  superior  and  his  successors  in  the  superio- 
rity, any  right  which  they  may  have  to  a  year's 
rent,  or  other  composition,  on  the  entry  of  any 
future  heir  of  entail,  not  an  heir  of  investiture 


prior  to  the  taUyie^^M^J&ffXM  v.  M^Kenme, 
4th  July  1777.     P.  760. 

The  institute,  or  diqponee,  ought  not,  by  im- 
plication from  other  parts  of  the  deed  c!f  entail, 
to  be  construed  wtthm  the  prohibitory,  irritant, 
and  resolutive  clauses  laid  upon  the  heir  of  tail- 
yie.— Gordon  v.  Hay^  8th  July  1777.    P.  761. 

Eftct  of  an  irriunt  clause.— ^Mp<  v.  Wkii, 
88th  January,  1779.    P.  S19. 

Tailyie  of  burgage  tenements.— DiUm  v. 
Campbell,  S9d  Februwy  1779.    P.  887. 

Powers  of  the  heir  in  granting  leases.~-Zi.ef- 
lie  V.  OrNi#,  8d  March  1779.    P.  888. 

DUIon  V.  CanyMl,  17th  November  1779. 
P.  841. 

How  fiurprescription  is  Interrupted  by  the  mi* 
nority  of  substitute  heirs^— Gonfen  v.  Gortfoji, 
18th  July  1784.    P.  960. 

Powers  of  an  heir  of  entail,  not  being  the 
last  substitute,  to  impose  new  fetters.^— Mensier 
V.  Menziet,  88d  June  1785.    P.  969. 


TEINDS. — In  a  process  of  valuation,  deduction 
was  dmmed  by  the  heritor  for  the  use  of  a 
moss,  which  was  part  of  the  lands,  and  was 
employed  by  the  tenant  as  manure ;  and  also 
for  furnishing  great  timber  to  repair  the  houses, 
in  terms  of  an  obligation  In  the  taok :  found, 
that  no  deduction  could  be  claimed  on  account 
of  the  moss,  but  allowed  a  deductton  for  the 
timber. — WadM  Ac.  v.  Univenity  efGtaeggn^ 
ISth  December  1769.    P.  887. 

An  heritable  right  to  teinds  not  acquired  by 
the  positive  prescription  bv  possession  upon 
tacks  only.— StncAiir  v.  Sindairt  87th  June 
1771.    P.  480. 

In  a  process  of  valuation  of  lands,  let  at  an 
advanced  rent  payable  in  future;  the  tack- 
duty  payable  when  the  action  is  raised  and 
proof  taken,— *-lield  to  be  truerental,— De/fympb 
V.  E.  ofEglinton^  Sd  July  1771.     P.  48S. 

A  decree  of  locality,  in  respect  it  had  been 
pronounced  in  absence,  and  that  an  error  had 
been  fallen  into,  and  a  wrong  done,  reduced. 
— WaUaee  v.  E.  of  Stair  4th  December  1771, 
P.  456. 

The  rule  for  valuing  teinds,  when  the  titular 
has  been  accustomed  to  draw  the  ipsa  corpora^ 
or  teind  sheaves  »f  burgh  acres.— JUttf/^r  v. 
Heriiors  ofBmrgh  Acres  qfDum/nes,  85th  .hme 
1777.    P.  757. 

In  a  vahiation,  deduction  is  not  allowed  of 
additional  rent  paid  on  account  of  exemptions 
from  multures.— £•  of  Kiniore  v.  United  Col' 
lege  of  St  Andrew's,  20th  July  1785.    P.  976. 

TENOR — What  Is  sufietent  evidence  for  prov- 
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iDg  of  the  t&noT^^Nimmo  t.  Si  Cknr^  86th  July 
1771.    P.  480. 

ScOlt  94th  Januarjr  1787.    P.  1015. 

Spechd  catus  pmmiamU  required  of  a  mar- 
riage*coiitract— DonaM  r.  KirkaUie^  21st  July 
1787.    P.  1028. 

TERCE. — Terce  due  from  tenementB  in  burghs 
of  baroDy.~Fari^  r.  Qib,  15ih  Notember  176d» 
P.  806. 

Competition  betvreen  an  adjudication  and 
the  right  of  terce. — HamiUon  r.  Woods  I7th 
January  1770.    P.  352. 

Moniier  ▼.  BaUUe,  26th  June  1778.  P.  580. 

No  teroe  doe  from  co\\\ene».*^Belck€r  t. 
Moffat t  dOth  June  1779.    P.  888. 

TESTAMENT.^— ConstmcUon,  in  case  of  an  er- 
ror in  the  narrative  of  a  codicil.— Bffniei^  ▼. 
Burnet^  27th  June  1766.     P.  58. 

How  far  the  mortmain  statute  of  9  Geo.  II, 
c.  S69  extends  to  settlements  made  in  Scot- 
land with  regard  to  money  inTested  in  the  Bri- 
tish funds  ?<«—Afacarci  V.  Principal  of  ike  Vnu 
verniy  of  St  Andrew* if  I4«b  July  1785.  P. 
975. 

THIRLAGE.— The  clause  of  <'  use  and  wont" 
interpreted  by  possession.-*Masioetf  v.  Strangf 
&c  80th  July  1766.    P.  106. 

Tbirkge  of  victual  in  general  does  not  com- 
prehend wheat,  where  the  mill  is  not  properly 
oonstrueCed  for  grinding  itj'-^Wight  ▼.  Rannie, 
&a  14th  December  1768.    P.  261. 

A  clause  cum  molendinis  et  muUuriSf  in  the 
ienendas  of  a  charter  from  a  subject,  operates  a 
discharge  of  thirhige.— ^Coftar^  v.  FroHtf  14th 
December  1768.     P.  262. 

Thirlage  acquired  by  prescription  upon  a 
grant  of  the  mill  and  pertinents.— -Bruce  v. 
Skin^  Ac.  10th  March  1769.    P.  288. 

The  plea  of  the  negative  prescription,  found- 
ed upon  only  a  partial  possession  having  been 
had  by  the  dominant  tenement,  not  admissible 
to  limit  the  extent  of  a  thirlage  of  omitiagywna 
creueniia^  constituted  by  writ,  where  the  obli- 
gation of  tbiriage»  as  originally  constituted,  has 
been  repeated  in  the  successive  investitures  of 
the  servient  tenement ;  the  latest  whereof  in 
favour  of  the  defender  himself  was  moch  with« 
in  the  ycaft  of  prescription—- >&*fiipion  v.  Skene, 
25lh  January  1774.    P.  559.  - 

Aitriction  to  a  kiln,  though  resorted  to  by 
the  sucken,  is  not  a  part  of  the  thirlage. — 
Skene  V.  Reddie,  drc  20th  December  1775. 
P.  675. 

Bieeei  v.  BaUardkf  kc  9lli  December  1780. 
P.  869. 

The  words,  <<  cum  molendinis  el  muUuriif*' 


in  this  olausa  of  ienendas  of  a  vassal's  charter, 
import,  per  se,  a  discharge  of  thirlage.-^lX  of 
Roxburgh  V.  Mein,  21st  July  1785*    P.  977. 

No  multure  ein  be  demanded  for  grain  due 
to  the  superior  of  tfie  astricted  latids,  although 
he  shall  accept  of  a  sum  of  OMiney  in  lieu  of  it 
^Lord  M*Leod  v.  Ross,  Slst  June  1787*  P. 
1025 ;  and  8th  March  1788^  p.  1046- 

TITLE  TO  PURSUE^Objection  to  the  title  of 
a  pursuer  of  a  ranking  and  sale,  removed  by  the 
Gonoorrence  of  the  party  having  interest. — 
Lamie  v.  Waddd,  24th  Januaiy  1771.  P. 
392. 

An  actiont  sustained  at  the  instance  of  a  ma- 
jority of  private  individuals,  who  had  united 
themselves,  for  religious  purposes,  into  a  society 
called  the  Antiburgher  Associate  Congregatfon 
of  Dundee.— JTfZroii,  &C.  r.  Jobson^  ISth  De- 
cember 1771  <    P.  462. 

Whether  a  very  remote  substitnte  in  a  tidlyie 
is  cntitM,  at  common  law,  to  pursue  a  deda^ 
rator  of  irritaney  against  the  heir  in  posseMion. 
^^Dundas  ▼.  Mmrtay,  29ib  November  1774. 
F.  601* 

TRI BNNIAL  PRESCRIPTION..^Triennial  pre- 
Bcriptiott  takes  place  on  debts  contracted  by 
a  Scotsman  in  Engkndi  if  cteieied  in  Scotland. 
-^Randal  v.  Innes^  18th  July  1768.  P.  225. 

TRUST^-^Certdn  Msteesi  after  hating  accepted 
of  a  tnistr  applied  to  the  Court  to  be  relieved 
of  it,  and  prayed  for  the  appointment  of  a  ,/Sic- 
tor  loco  tutoris.  The  Lords  refused  to  interfere. 
— Carsiairs,  &c  20th  January  1776-  P.  678. 
Trust  allowed  to  be  proved  by  facts  and  cir- 
eomstances.  Stemari  v.  Bonnaiynef  drc.  8th 
July  1777.    P.  762. 

^TeTeit.^The  original  trustees*  named  in  a  set- 
tleasent,  had  been  removed  by  the  act  of  the 
Court.  Fonndi  that  the  Court  could  not  name 
new  trustees ;  but  they  appointed  a  ftictor  with 
the  ordinary  pewersi  and  also  with  power  to 
bring  an  action  for  coupelliog  the  trustees  to 
'denude— ITfM^spooif,  drc  15th  December 
1775.    F.665. 

TUTOR  AND  CURATOR.-^A  party  having, 
by  bis  settlement,  appointed  tutors  and  curators 
to  bis  children,  his  wife  being  one^  a  petition 
wan  presented  in  her  name,  preying  that  she 
might  be  appointed  .^Mtor  201^  iutoris,  as  the 
ether  tutore  lived  at  a  distance.  But  the  Lords 
refused  the  petition,  as  it  did  net  appear  that 
the  tutors  had  refused  to  act ;  and  as,  in  case 
of  their  refusal,  recourse  might  be  had  to  the 
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tutor  of  lair,  or  to  a  tutor  dative— -JVf'Zeoit^^ 
Reiki  and  Children,  Q&Ok  My  mo.   P.  359. 

A  single  curator  may  interpose  for  the  evi* 
dent  utility  of  the  niinor«  although,  by  the  no- 
mination, the  right  of  acting  be  vested  in  the 
majority  who  dissent-— Da v2d!vofi  ▼•  M*Kenzie^ 
&c.  18th  February  1772.    P.  467. 

WaUon  V.  Rae^  16th  July  1773.    P.  SM. 

Co-curators  were  not  found  obliged  to  recover, 
from  one  of  their  number,  funds  which  had 
come  into  his  hands  privato  nomine,  as  he  had 
continued  solvent  until  the  expiry  of  the  cura- 
toiy. — Wat9on  v.  Maihie,  Sic  5th  March  1776. 
P.  691. 

Smdair  v.  Sutherland^  Slst  February  1777. 
P.  752. 

Curators  removed  as  suspects— FPif&A  v.  Wdsh, 
&c.  14th  February  177S.    P.  788. 

TUTOR,  CURATOR,  PUPIL— Whether  the 
father's  nomination  hath  fallen  by  the  super- 
vening incapacity  of  the  mother,  whom  he  ap- 
pointed one  of  the  quorum,  and  sine  qua  non^ 
so  as  to  make  way  for  the  service  of  the  tutor 
of  law.^-iScol^  V.  ScoHt  &c.  1 1th  March  1775. 
P.  621. 

A  guardian,  named  by  a  father  to  his  natural 
child,  entitled  to  demand  the  custody  of  the 
child  from  a  person  to  whom  the  father  had 
^  committed  itJ-^-Johnston  v.  Clerk,  2Sd  Novem- 
ber 1785.     P.  991. 

A  tutor  obtaining,  in  his  own  name,  a  lease 
of  land  formerly  held  by  his  pupils,  accountable 
to  them  for  the  profits.— ^uson  v.  Wiltons f 
26th  June  1789.    P.  1069. 

UNION. — Effect  of  a  clause  of  uxdon^m^Skene, 

Ac.  V.  OgiMe,  Sec  I6ih  January  1768.  P.  210. 

Scott  V.  Stewart,  10th  August  1778.  P.  811. 

USURY.— A  commission  of  a  half  per  cent,  may 
be  charged  by  bankers.— Pt/cat>ne'<  Creditors 
V.  Foggo,  1st  December  1768.    P.  259. 

How  and  before  what  Court  usury  competent 
to  be  tried :  If  triable  without  a  jury,  and  at 
the  instance  of  the  procurator-fiscal  alone,  in 
case  the  private  party  disclaims  the  process.-* 
WiUon  V.  Jackson,  1 8th  January  1775.    P.  608. 

WADSET. — In  a  declarator  of  redemption,  at  the 
instance  of  a  singular  successor  of  the  reverser, 
found  not  competent  to  the  wadsetter  to  object 
to  the  pursuer's  title  to  the  right  of  reversion, 
which  was  not  claimed  dther  by  the  heir  or 
creditors  of  the  reverser. — Grierson  v.  Ferguson, 
9th  August  1766.  P.  1S4. 
What  to  be  accounted  such  a  wadset  as  to 


entitle  to  a  vote  fi>r  a  member  of  Parliament. 
Sale  mi  pacto  de  reirovendendo^^^  Henderson 
V.  Dabymple,  6th  March  1776.    P.  695. 

A  reverser  may  insist  in  a  declarator  of  re- 
demption, notwithstanding  an  order  for  redeem* 
ing  voluntarily  has  been  agreed  on.— -Campie// 
V.  Campbdlj  10th  March  1786.    P.  993. 

WARRANDICE.— Heir  of  one  selling  with  pro- 
.curatoiyand  precept,  not  bound  to  enter  with 
the  superior.  Dundas  v.  Drummond,  10th  Fe- 
bruary 1769.    P.  275. 

In  an  action  of  damages  upon  the  warranty, 
for  the  eviction  of  an  heritable  subject, — 
when  the  eviction  is  understood  to  have  taken 
place,— and  at  what  period  the  value  of  the  sub- 
ject evicted  is  to  be  regarded,  so  as  to  ascertain 
the  amount  of  the  pursuer's  claim  ?— -Hitf  v. 
Yeanuin  and  Hog,  18th  December  1769.  P. 
328. 

Incurred  only  by  eviction.— Zn^/tf  v.  Anstru- 
ther,  26th  February  1771.     P.  412. 

Warrandice  not  pleadable  in  bar  of  payment 
of  the  rent  against  a  lessor,  whose  lessee,  an 
artificer,  was  forced,  by  authority,  to  desist  firom 
carrying  on  his  trade  in  the  house  let,  and  af- 
terwards deserted  by  him  on  account  of  its  be- 
ing a  nuisance  to  the  neighbours,  and  endan- 
gering the  tenement^-Aftfma^  v.  Buchanan, 
19th  January  1776.    P.  677* 

The  purchaser  of  an  estate  is  entitled,  on 
eviction,  to  recover  the  value  as  it  stood  at  the 
date  of  eviction ;  and  he  is  entitled  to  be  reim- 
bursed for  meliorations  before  he  quits  posses- 
sion.— Lord  Napier  s  Trustees  v.  Drummond, 
7th  February  1777.    P.  750. 

Whether  a  proprietor  is  bound  by  a  general 
clause  of  warrandice  to  relieve  his  tenant  of  a 
thirlage.—- CraiM/cm  v.  Symington,  14th  Janu- 
ary 1780.    P.  844. 

Whether  deduction  be  given  on  account  of  a 
partial  eviction  when  the  subject  has  been 
valued  and  sold  in  eumulof  Whether  any  dis- 
tinction be  made  in  this  matter  between  a  ssle 
pursued  by  an  apparent  henr,  and  one  at  the 
suit  of  creditors?—- jLoyc/  v.  Patersou^s  Credit 
tors,  15th  February  1782.    P.  897. 

WITNESS — A  witness  for  the  pursuer  having 
sworn,  upon  her  examination  in  imtiedibus,  that 
she  had  no  malice  against  the  defender,  found 
not  competent  for  the  defender  to  adduce  other 
witnesses  to  prove  that  she  had  used  eipres- 
sions  importmg  malice  against  him. — Ramsay, 
&c  V.  Mariint  &C.  2d  August  1766.  P.  1 18. 
The  adulterer  is  a  competent  witnen  upon 
the  part  of  the  pursuer  in  an  actfon  of  di^wce. 
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A  negro  dave,  not  a  Christian,  may  be  re- 
ceived ae  a  witneu. 

Objection  of  relationship,  proditii  testimoniot 
and  agency.  Parterfield  ▼.  Nichohoni  6th  De- 
cember 1770,  p.  S71 ;  and  21st  June  1771,  p. 
418. 

Objection  to  partial  counsel. — M'LaUhie  ▼• 
Brand f  27th  November  1771.    P.  454. 

ScaHf  24th  January  1787.    P.  1015. 

The  evidence  of  the  mother  and  sister  of  a 
pursuer,  in  a  declarator  of  marriage,  inadmissi- 
ble.—Do/zeff  V.  Richmond,  10th  July  1790. 
P.  1090. 

WRIT.— Bill  signed  by  a  msLrk^-^Macdougal  v. 
Oliphant,  28d,  Julv  1766.     P.  85. 

A  writing,  neither  in  terms  of  the  Act  1681, 
c.  5,  nor  hofograph,  insufficient  to  constitute 
a  bargain  as  to  heritage,  though  the  subscript 
tion  was  acknowledged. — Muir  v.  Wallace, 
14th  Februaiy  1770.    P.  S40. 

The  deposition  of  an  instrumentary  witness, 
who  deponed  non  mennni  as  to  his  knowing  the 
grantor,  and  having  seen  her  subscribe,  not 
sufficient,  in  terms  of  the  statute  1681,  c  5,  to 
void  the  deed. — Gkn  v.  Young,  2d  August 
1770.    P.  S64. 

I.  Act  1681,  c.  5,  requiring  witnesses,  ap« 
plies  to  all  deeds,  whether  of  importance  or 
not ;  the  Act,  relative  to  such  distinction,  being 
•    1579,0.80. 

XL  A  cautionary  obligation,  in  the  form  of 
a  missive,  not  holograph  of  the  grantor,  not 
mentioning  the  writer's  name  and  designation, 
and  without  instrumentary  witnesses,  not  sus- 
tained as  a  formal  deed,  or  actionable,  nor  the 
defect  suppliable  by  the  granter  acknowledging 
the  verity  of  his  subscription. 

Found  competent  in  the  same  action,  though 
grounded  singly  upon  the  same  deed,  and  also 
relevant  to  refer,  to  the  granter's  oath,  that  he 
came  under  a  verbal  obligation  to  the  like 
effeeU-^Crichton  v.  5^f»^,  21st  July  1772. 
P.  483. 

What  if  one  of  the  instrumentary  witnesses 
is  dead,  and  that  the  only  other  instrumentary 
witness  gives  oath  of  the  subscription  by  himi 


as  witness,  being  truly  his  subscription,  but 
adds,  that  he  did. not  see  the  granter  of  the 
deed  adhibit  his  subscription  ? — Sibhald  v.  Sib' 
bald,  18th  January  1776.     P.  676. 

Registration  of  a  deed  found  to  be  equiva^ 
lent  to  delivery,  with  regard  to  heritage,  but 
not  as  to  moveable8.-»i^cit»f  v.  Leches,  22d 
November  1776.    P.  721. 

How  far  an  overseer,  subscribing  a  note  for 
the  company  who  employ  him,  without  men- 
tioning by  procuration,  is  personally  liable  for 
such  subscription. — Affleck  v.  WtUiamson,  25th 
January  1777.    P.  745. 

Objection  to  a  deed  not  mentioning  the 
number  of  pages  not  stamped.^M'Donai^f 
V.  M*Donald,  19th  February  1778.    P.  789. 

A  letter,  not  holograph,  found  obligatory, 
the  subscription  being  acknowledged^-^Cfar^ 
V.  Ross,  19th  January  i779.    P.  817. 

Devolution  to  an  oversman  in  a  submission 
must  be  according  to  the  statute  1 681. —i/(?r« 
riot  V.  Wight,  20th  January  1780.    P.  849. 

Griersons  v.  King,  4th  July  1781.    P.  887. 

A  missive  letter,  not  holograph,  containing 
an  obligation  of  relief,  is  not  a  ground  of  ac- 
tion, though  the  subscription  be  judicially  ac- 
knowledged.... ^(stiace^  V.  WaUacCf  21st  No- 
vember 1782.    P.  912. 

Signing  by  initials  not  valid,  no  witnesses 
being  present,  where  the  party  is  ignorant  ot 
writing.— M'Mfciten  v.  M'llwraUh,  2Sd  June 
1785.    P.  970. 

Acknowl^gment  of  subscription.— ^o/^er 
V.  Duncan,  9th  December  1785.    P.  985. 

Acts  1579,  c.  80, — 1681,  c.  5.— A  witness 
being  designed  in  a  deed  by  a  familiar  appella- 
tion, and  subscribing  in  his  proper  one,  vacates 
the  deed^-— Archibalds  Y,  Marshall,  I7tli  No- 
vember 1787.    P.  1035. 

Such  cautionary  obligations  only  valid  in 
which  the  statutory  solemnities  have  been  ob- 
served.-—JSrfmoi»/oii«  V.  Lang,  22d  June  1786. 
P.  995. 

Act  1681,  cap.  5.— The  acknowledgment  of 
subscription  not  sufficient  to  supply  £he  want 
of  any  of  the  statutory  solemnities  of  deeds.— 
Grieve  v.  M'Farlan,  26th  May  1790.  P.  1080. 
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Thompson 

286 

Crosbie 

616 

Laycock 

Clark 

188 

INDEX. 
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Pursuers. 

Defenders. 

Page. 

Leckie, 

Leckies 

721 

Leith,  Ladvy  &c. 

Fife,  EarLof 

282 

Leith, 

Stuart 

174 

Lennox,  &c. 

Grant,  &c. 

956 

Lesley, 

Scot 

1045 

Lesley, 

Stuart 

916 

Leslies, 

Abercrombie 

727 

Leslie, 

Orme 

832 

Leslie, 

Scot 

1036 

Leslie, 

M'Kenzie 

986 

Linlithgow,    Magis- 

trates of,  &c. 

Elphinston 

20S 

Livbgston, 

Warroch 

230 

Livy, 

Mudie,  &c. 

596 

Lockbarc, 

Sbiells 

355 

Logan, 

Howauon 

644 

Lookups,  Petitionees 

611 

Lowther, 

M'Laine 

1012 

Loyd, 

Paterson's  Creditors 

897 

Lyon  Court,  Procu- 

rator Fiscal  of 

Murray 

728 

M'Adam, 

Fogo 

875 

M^Adam,  &c 

Macilwrath,  &c. 

453 

M<Adam, 

M'Williaai 

1024 

Macaras, 

St  Andrew's,  Fk^incipal 

of 

the  University  of. 

975 

M^Ausland, 

Dick 

1019 

M'Conochie,  &c. 

Marshall,  &c 

940 

McDonald, 

McDonald 

789 

M'Donell, 

Carmichael,  &c. 

513 

M«Dougal, 

Oliphant 

85 

M'Dowall, 

Crawford 

1022 

M'Dowal's  Creditors 

M<Dowal 

829 

M'Dowal, 

M'Dowal,  &c. 

948 

M<Farlane, 

Buchanan 

815 

M«Ghie, 

Tinkler 

735 

M<Halg, 

Campbell 

192 

M'Uwrath,  &c. 

Ramsay 

1004 

M'Lure,  &c. 

Paterson,  &c. 

829 

M«Kay, 

M«KeU, 

Blackstock 

389 

M'Lurg's  Creditors 

104 

M'Kechnie, 

WaUace  ' 

172 

M'Kenzie, 

Clark 

981 

M*Kenzie, 

Fea,  Sec. 

653 

M^Kenzie, 

M^Farlanes 

505 

M'Kenzie, 

M^Kenzie,  &c. 

252 

M*S[enzie, 

M^Kenzie 

760 

M'Utchie, 

Brand 

.  454 

M'Leod's  Relict  and 

* 

Children,  Petit. 

350 

M'Leod, 

Nicolson 

234 

M<Leod,  Lord 

Ross              102S  and  1047 

M'Leod,  &C. 

Urquhart 
M'Uwraith 

96 

M'Mlcken^ 

970 

M^Nair, 

Coulter,  &C.    * 

465 

Pursuers. 

M'NeU 

M'Pherson 

Maitland 

Maitland,  &c. 

Maitland 

Mair 

Malcolm 

Malloch 

Monderson 

Mansfield  and  Co. 

Mansfield  and  Co. 

Manson 

Margetson 


Marshall 

Martin 

Massey 

Mathieson,  &c 

Maule 

Maxwell 

Maxwell 

Maxwell,  &c. 

Maxwefl 

Maxwell 

Maxwell 

Maxwell 

Menzies 

Middleton 

Miller,  &c. 

Miller 

MiUer 

Milter,  &c. 

MiUer 

Milligan  and  Co. 

Milne 

Mitchell 

Mitchell 

Modrell 

Moir 

Montgomery,  &c. 

Montgomery 

Montier 

Moodie- 

Moray,  E.  of 

Moray,  Count.  D. 

Morris 

Morrisons 

Mudie 

Mudie 

Muir 

Munro 

Murdock 

Murray 

Murray 

Murray,  &c. 


Defenders.  P^e. 

Buchanan  331 

Petitioners  510 

Tait,  &c.  546 

May,  &c  109 

Neilson  840 

Shand  804 

M'Comocks  949 

Blair's  Trustees  68i 

Erskine  843 

Cairns  403 

Macilmun  350 

Angus  423 
High  Court  of  Admiralty, 
Procurator  Fiscal,  &c. 

of  903 

Carr,  'Sec.  913 

Watt  186 

Smith,  &c«  973 

Mathieson  155 
Dalhousie,  £.  of,  Ac.        899 

Blair,  &c.  605 

Burgess  5S0 

Gib  982 

Gordon    ^  624 

Lawson,  &c.  943 

Macarthur,  &c.  668 

Strang,  &c  106 

Menzies  969 

Dunmore,  E.  of  587 

Boyd  267 

Brown  678 

Craig  329 

Dickson  1 

Tremamondo  409 

Bamhill  897 

MitAell  1021 

Adam  185 

Morgan  859 

Din  124 

Morrison  658 

Campbell  61 

Ferguson  856 

Baillie  530 

Rhynd,  &c.  550 

Brodie  767 

of  Stewart,  &c.  485 

Wright  963 

Stewart,  &c  818 

Ouchterlonys  15 

Auchterlonys  l80 

WaUace  340 

Wood,  &c.  808 

Gordon  917 

Buchanan  677 

Drew  37 

M'Wban  980 
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Pursuers. 

Murray's  Tnuteei 
Mutter  , 

Mutter 

Defenders.                 Page. 
.  March,  Earl  of                478 
Dumfries^  Heritors  of  the 

Borough  Acres  of     757 
Selkirk,  £.  of                   9^6 

Mylne 

Perth,  County  of             609 

Nairn  Mercer  98S 

Napier  Brownings  877 

Napier's  Lord|  Trust.  Drummond  750 

Naesmith  Edinburgh,  Coromis.  of    787 

Neil  Brown  •        5S2 

Newnham,Everet&Co.  Stewart . '  ]  07 1 

Nicolson  Porterfield  345 

Nimmo  St  Clair  430 

Nisbet,  &c.  West  Kirk,  Kirk- Session  of  545 

Ogilvie  Gruar  364 

Ogilry  •  Ross,  &c.  413 


Paisley,  Presbytery 

Erskme 

366 

Palmer 

Hutton 

937 

Parish,  &c. 

Khons,  &c. 

714 

Park 

Craig 

444 

Park 

Gib 

306 

Parkers 

Douglas,  Heron,  &  Co. 

902 

Pasley 

Rattray 

815 

Paterson 

Ord 

879 

Paterson 

Taylor 

391 

Paterson 

Thomson 

936 

Pattillo 

Maxwell,  &c. 

837 

PatuUo 

Livingstones 

10 

Paxton 

More 

177 

Peadie 

Hamilton 

733 

Penman 

Penman 

667 

Perth,  Shoemakers  ofM'Martin 

1079 

Peter,  &c.  Bogle 

Dunlop's  Trustees 

360 

Peterborough,  E.  of 

Garioch 

945 

Peters 

Spier,  &C. 

179 

Pewtress  and  Roberts  Thorold,  &c. 

228 

Philp 

Collins,  &c. 

883 

Pickering 

Smith,  &c 

1040 

Pitcairne's  Creditors 

Foggo 

259 

Pitcairn 

Amphry,  &c. 

650 

Pittenweem  Magis.  of  Alexander,  &c.    . 

586 

Pollock 

Paton 

766 

Porteous,  dec. 

Allan,  &c. 

280 

Porterfield 

Nicolson 

371 

Porterfield 

Nicolson 

418 

Porterfield 

Porterfields 

457 

Potto,  &c. 

Trustees    of    Roxburgh 

Turnpike  Roads 

577 

Preston 

Dundonald,  E.  of 

891 

Primrose 

Crawfurd 

458 

Purdie,  Crum  &  Co.  Montrose,  Magis.  of         997 

Queen8berry,D.of&c.Annandale,  Marquis  of    442 
Queensberry,  D.  of    Stormont|  Viscount  of     543 


Pursuers. 

Ralston 

Ramsay 

Ramsay 

Ramsay,  &c. 

Ramsay 

Ram8av 

Randal 

Reay,  Lord 

Reid 

Reid 

Reid 

Reynolds 

Richardson 

Richardson 

Richardson  and  Co. 

Riddel,  ice. 

Riddel 

Ridley 

Ritchie 

Robertoon,  &c 

Robertoon 

Robertoon 

Robertson 

Robertson 

Raebuck  and  Co. 

Rorison 

Rose 

Ross,  &c 

Ross,  &c. 

Ross,  &c. 

Ross 

Ross 

Rowan 

Rowand,  &c. 

Roxburgh,  Duke  of 

Roxburgh,  D.  of 

Royal  Bank  Scotland 

Russel 

Russels 

Russell,  &c. 

Rutherford 

Rymer 

Salter,  Petitioner, 

Sandieman  and  Co. 

Scotlands 

Scotlands 

Scott,  Petitioner 

Scott 

Scotts     - 

Scott 

Scott  4 

Scott 

Soot 

Scott 

Scotto 


Dtfeuders. 


Pagt 


Petticrew 

234 

Grierson 

855 

Litster 

1029 

Martin,  &c. 

118 

Robertson 

912 

Rose 

756 

Inneses 

225 

Falconer 

89o 

Beith,  Heritors  of 

74 

Maxwell 

850 

Ronaldson 

396 

Syme,  &c. 

559 

Fenwick' 

471 

Shiells 

iw^ 

Stoner  and  Co. 

931 

Morrison  and  Co. 

971 

Tweeddale,  Marquis 

of    SIS 

Haig  and  Co's  Trustees  1061 

Burnet 

771 

M<Glashan 

1020 

Robertson 

87 

Robertson 

362 

Robertoon,  &c. 

707 

Watson 

508 

Stirlings 

512 

Shaw,  &c. 

41 

Rose 

1010 

Glasford  and  Co. 

406 

M'Kenzie,  &c. 

570 

Munro,  &c. 

1030 

Ross 

139 

Ross 

346 

Alexander 

659 

Cochran 

312 

Home,  Earl  of 

249 

Main 

977 

Fairholm 

338 

Russel 

288 

Russel 

833 

York  Buildings  Company  554 

Bells,  ftc. 

287 

Macintyre 

887 

992 

Adair 

1014 

Thomson 

669 

Thomson 

716 

1015 

Balfour,  &c. 

1048 

Carfrae 

324 

Carmtchael 

663 

Elliot 

220 

Fludyer  and  Ca 

348 

Eraser 

522 

Gray 

939 

Hepburn 

889 

INDEX. 
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Dtfenders. 

Scott, 

Scott 

Scott, 

Scott,  &c. 

Scott, 

Seton's  Creditors   . 

Scot, 

Stewart 

Scot, 

Stewart 

Scott, 

Straitens 

Scott,  Ac. 

WOson 

Scrimgeoar, 

Alexander  and  Sons 

ScrutoD, 

Gray 

Selkirk,  E.  of 

Naesmith 

Sellers,                   , 

Anderson 

Sellers, 

Brown 

Shank, 

Forsvths 
Creditors,  his 

Sharp, 

Shaws, 

Alston,  &c. 

Shepherd, 

Campbell  and  Co. 

Sibbald 

ISibbald 

Simpson 

Henderson,  &c. 

Simpson 

Skene                  \. 

Sinclair 

Anderson,  &c. 

Sindair 

Baikie 

Sinclair 

Brodie 

Sinclair 

Hamilton,  &c. 

Sinclair 

Menzies 

Sinclair 

Sinclair 

Sinclair,  &c* 

Sinclair 

Sinclair 

Sinclair 

Sinclair 

Sinclair 

Sinclair 

Sutherland 

Skene,  &c. 

Ogilvie,  &c. 

Skene 

Reddie,  &c 

Skene,  &c. 

Wallace,  &c 

Skinner 

Skinners 

Smith 

Hamilton 

Solicitors  at  Law 

Robertsons 

Sorlies 

Robertson 

Spedding 

Hodgson  &  Co. 

Speirs,  && 

Dunlop,  &c. 

Spence 

Smith 

St  Clair 

Alexander 

Steel 

Steel 

Steel 

Thomson  . 

Stephen 

Abercrombie 

Stephen,  &c. 

Craick,  &c. 

Steven  and  Co. 

Douglas 

Stevenson 

Grant 

Stewart 

Bannatyne,  &c 

Stewart 

Bisset 

Stewarts 

Campbell 

Stewart 

Campbell 

Sterart 

Fife,  E.  of 

Suwart 

Foggo,  6cc 

Stewart 

Galloway,  E.  of.  See. 

Stewart 

Isat 

Stewart,  &c 

Lowther 

Stewart,  &C. 

M*Keand 

Stewart 

Mitchell 

Stewart 

Robertson 

Stewart  and  Co. 

Stein's  Crediton 

Page. 

Pursuers. 

Dtfenders. 

Page. 

S67 

Stirling  Banking  Co. 

Stewart,  Allan,  and  Co. 

1067 

621 

Stirling,  Hammermen 

1054 

Corporation  of 

Goodfellow 

76 

780 

Stirling  &  Co. 

Roebuck  &  Co. 

566 

811 

Stormont,  Viscount 

Farquharson 

938 

404 

Strachan,  &c. 

Anderson,  &c. 

1027 

S28 

Strachan, 

Whiteford 

684 

292 

Sutherhind, 

Sutherland 

998 

499 

Sutherland, 

Syme 

479 

780 

Swan, 

Swan,  &c. 

998 

804 

Syme, 

Napier 

867 

131 

Tailor,     • 

Wright 

217 

700 

Tait, 

SHgo 

88 

638 

Taylor,  &c. 

Aberdeen,  Convenery  of 

468 

the  Trades  of 

184 

637, 

Tennent,  &c 

Baillie 

64 

676 

Tennant,  &c. 

Johnston,  &c. 

967 

1000 

ThainOf 

Moncrieffis 

358 

653 

Thompson, 

Buchanan,  &c. 

886 

450 

Thompson, 

Caddel  and  Sons 

688 

988 

Thompson, 

Crombie 

719 

466 

Thompson,  &c. 

M<Culioch>  &c 

797 

264 

Thomson, 

Armstrong's  Creditors 

1002 

231 

Thomson, 

Duncan 

688 

247 

Thomson, 

M<Kaiil 

339 

254 

Thomson, 

Simson 

591 

420 

Tod, 

Wemyss 

384 

873 

Toshack, 

Smart 

425 

752 

Troop, 

Fife,  Earl  of,  &c 

283 

210 

Trustees,  infeft  in  the 

675 

forfeited  estates  of 

214 

Lochiel  &  Caltart,  Duke  of  Gordon 

472 

674 

T  weeddale»Marquis  c 

tfDalrymple,  &C. 

790 

223 

Tyson, 

Cunningham,  &c. 

436 

882 

Veitch, 

Pringle 

217 

459 

Vere,                  % 

Bruce 

419 

980 

Waddel,  &c. 

Glasgow,  University  of 

827 

806 

Walker, 

Duncan 

985 

451 

Wallace, 

March,  Earl  of 

531 

719 

Wallace  and  Co. 

Millar,  &c 

27 

549 

Wallace,  &c. 

Stair,  Earl  of 

456 

737. 

WaUaces, 

Wallace 

912 

573 

Warrand, 

Falconer 

445 

269 

Watson, 

Creditors,  his 

5^5 

622 

Watson, 

Gordon 

924 

183 

Watson, 

Johnston 

82 

762 

Watson, 

Mathie 

691 

342 

Watson, 

Rae 

534 

596 

Watt, 

Ritchie 

896 

861 

Wauchope, 

Hope 

202 

206 

Weir, 

Bruce 

400 

171 

Welsh, 

Lumisden 

876 

343 

Welsh, 

Welsh,  ^c 

788 

656 

Wemysses, 

Wemyss 

238 

18 

Wight, 

Rannie,  &c. 

261 

595 

Williamson,  Petitioner 

994 

310 

Williamson, 

Mercer 

106i 

202 

Willock,  &c. 

Auchterlony 

521 

1059 

WiUoch,     • 

Ouchterlony 

344 

IIU 
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Pmrsueri. 

Wilsop, 

Wikon  and  Co. 
Wilson, 
Wilson, 
Wilson,  &C. 
Wilsons, 
Wilson  and  Co. 
Wilson,  &C. 
Wilson, 
Wilsons, 


Defenders. 

Callendar,  &c. 
Armour,  &c. 
Elliot,  &c 
Jackson 
Grieve 
Jobson 
Lochead, 
Ritchie,  &c. 
Story,  &c. 
Wightman,  &c. 
Wilson 


Page. 

PuiFmert. 

Befoiden. 

Page. 

72* 

Wilsons, 

Wilson 

1069 

482 

Winter, 

Roy's  Creditors 

496 

679 

WitherspooD,  &c.  Bet 

665 

608 

Wood, 

Gndnger 

885 

1050 

Wood  and  Co. 

Hamilton 

1052 

462 

Wright,  &c.  Petit. 

m 

161 

798 

Wright, 

Anderson  and  Lairrie 

558 

862 

Young, 

Dowie, 

9S2 

618 

Youngs^ 

Robertsons 

265 

771 

Young, 

Scots 

757 

SIS 

Young, 

Stewart 

1070 

THE  END. 
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